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C. C. Muiter v. Ancetine Hinton. 


The abandonment by one of the married persons of the other, which is made a ground of separa- 
tion from bed and board, by Art. 141 of the Civil Code, to be a good cause of action, must have 
originated while the parties were domiciled in this State. 

Where the marriage took place in New York, and the wife always lived there, the husband, ote 
afterwards established his residence in Louisiana, cannot maintain an action for separation 
against his wife by summoning her to his domicil in Louisiana. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
J. Magne, for plaintiff and appellant. Z. Bermudez, for defendant. 

Voormes, J. The plaintiff sues his wife for a separation from bed and 
board on the ground of abandonment. He alleges that he married her in the 
month of June, 1845, in the city of New York, where she still resides ; 
that in 1852, he left New York on business and went to the Republic of 
Mexico ; that in 1854 he came to and established his residence in the city of 
New Orleans, where he has resided ever since, of which he has informed his 
wife, and, giving her a formal notice that he was ready to receive her, desired 
to know whether she was willing or not to come and join him here; to which 
she has given an evasive answer, equivalent to a refusal; and that her long 
absence from the matrimonial domicil has no lawful cause. His petition con- 
cludes with a prayer that she be cited, through a curator ad hoc, and that after 
the usual proceedings a separation from bed and board: be decreed in his favor 
against her. 

The curator ad hoc, appointed by the Judge a guo, excepted to the plaintiffs’ 
petition, on the ground that it disclosed no cause of action. 
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MouaEn The court below having maintained the exception, the plaintiff } a vanced 
Hurox. _ pealed. 3 owas “: 
. “Separation, grounded on abandonment by one of the married Persons, 4 Citizen 
be admitted only in the case when he or she has withdrawn himself or h tracted 

self from the common dwelling, without a lawful cause, has constantly She 

fused to return to live with the other, and when such refusal is made togg§ notes 2 

pear in the manner hereafter directed.” ©. C. 141. 4 cause t 

Under this Article of the Code, we do not think the present action is the pre 

tainable. Unless by a fiction of law, it is difficult to perceive how the pacity 

dant can be considered as having withdrawn from the common dwelling, She 

it is alleged by her husband that she still resides in New York, where the We 

riage was contracted. It is then certain that the abandonment or causeg# the m 

action did not originate since the plaintiff acquired his alleged domicil in zens’ ] 

State. 4 wheth 

In Edwards v. Green, 9 An. 317, this court decided that no jurisdic in law 

could be exercised in this State over causes of divorce, which arose while The 

parties were domiciled in another State. And this would seem to be the ables, 

trine generally recognized by the States of this Union, whose jurisprudeng§} durin; 

we have consulted on the question. Indeed, in some cases, it has been held] gether 

that a foreign judgment of divorce a vinculo matrimonii, did not have the The 

fect of dissolving the marriage where it was contracted, although tained 

while the parties were domiciled within the jurisdiction of the court with ¢ 


ing such judgment. 15 John. R., 121; 12 N. Hamp., 200; Ibid, 380; f 











Missouri, 296; 14 Mass., 229; 19 Ala. 499. The wife is curtainly bound wl bles.” 

“ to live with “tel teidinnd and ‘ follow him wherever he chooses to re Th 

hence it follows, we think, that her refusal to do so, while domiciled in this dowr’ 

State, without a lawful cause, would entitle the husband to a separation fromj his m 

bed and board. “us 

Judgment affirmed. avec | 

Re-hearing refused. expre 

A. 

hypot 

tract 

conce 

Bu 

Me. and Mrs. Betovever v. Dominique Lanata. have 

j mean 

The general rule being that dotal property is insusceptible of hypothecation, it should appear mé Th 

ifestly from the terms of the marriage contract, that the right claimed for its exercise in @ ti 

ticular case was expressly reserved. ; tion, 

When the marriage contract contained the following clause : ‘‘ Les immeubles dotaux pourront that 

aliénés par le futur époux, avec le consentement de la future épouse, pendant le mariage & ’ Bu 
condition expresse, que remploi de leur valeur sera fait en d’autres immeubles.” Held? . 

under such a reservation the power did not exist to mortgage the dotal property of the sent, 

money borrowed to pay off a mortgage in favor of the Citizens’ Bank, which was binding reiny 

property of the wife thus mortgaged. ‘ He 

es mort 

PPEAL from the Sécond District Court of New Orleans, Morgan, J. py 

A. Legardeur, for plaintiff. C. Roselius and C0. Dufour, for defends W 

and appellant. — 

Sporrorp, J. In January, 1854, Mrs. Belouguet, assisted by her hush ieee 





mortgaged some of her dotal property, to secure the sum of $11,533 36 a8 
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vanced upon her promissory notes ; the act of mortgage stated that this sum Bmsvovar 


was “advanced in order to enable her to pay certain mortgage debts due the 
a Bank of Louisiana, to J. A. Duwrel, as also certain other debts con- 
tracted by her for her use and benefit.” 

She and her husband afterwards brought this suit against the holder of the 
notes and mortgage, to have the mortgage declared null and void ; first, be- 
cause the money thus lent, did not enure to her benefit ; and, second, because 
the property mortgaged being dotal property, she had no right, power or ca- 


pacity to mortgage the same. 
She had judgment in her favor and the defendant has appealed. 


We think it sufficiently established by affirmative proof, that the portion of 
the money loaned, which went to pay the debt of $3,611 20, due to the Citi- 
zens’ Bank, enured to her benefit. It becomes necessary, therefore, to inquire 
whether the mortgage of the dotal property in favor of the defendant was valid 
in law under the circumstances in evidence before us. 

The general rule as laid down in Article 2387 of the Code, is that “ immov- 
ables, settled as dowry, can be sold or mortgaged (aliénés ou hypothéqués) 
during the marriage, neither by the husband nor the wife, nor by both to- 
gether, except as is hereinafter expressed.” 

The only exception to this rule applicable to the present case, is that con- 
tained in Article 2340: “immovables settled as dowry, may be alienated 
with the wife’s consent, when the alienation of the same has been allowed by 
the marriage contract; but their value must be reinvested in other immova- 
bles.” 

The marriage contract by which the mortgaged property was constituted as 
dowry, contained the following Article, from which the appellant infers that 
his mortgage is a valid one : : 

“ Art. 8me. Les immeubles dotaux pourront étre aliénés par le futur époux, 
avec le consentement de la future épouse, pendant le marriage 4 la condition 
expresse, que remploi de leur valeur sera fait en d’autres immeubles.” 

A power to alienate may, under some circumstances, include a power to 
hypothecate. And the right of the spouses to stipulate in their marriage con- 
tract that the dotal property shall be subject to hypothecation, may also be 
conceded. ; 

But the question here is, not what might the parties have done, but what 
have they done ; not what the Code means, but what the marriage contract 
means, , 

The general rule being, that dotal property is insusceptible of hypotheca- 
tion,* it should appear manifestly, from the terms of the marriage contract, 
that the right to mortgage it, in such a case as the present, was reserved. 

But that contract only reserved to the husband, acting with his wife’s con- 
sent, the power to alienate her dotal immovables upon the express condition of 
reinvesting their value in other immovables. 

Here the wife, acting with the husband’s consent, has assumed the power of 
mortgaging her dotal property for the avowed purpose of raising money to 
pay off her old debts. 

We think it impossible, under any just rule of interpretation to say, that 


—_— 


* Nore—i. ¢. Prior to the dissolution of the marriage, or a judgment invol a separation of 
property. See Guérin v "Ricarde, 8 Rob. 48%. °3 — H. M, 8. 
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by the qualified power of alienation conceded to the husband, this 
power of hypothecation was reserved to the wife. 

By the Act of mortgage itself, the mortgagee was notified of the desti 
of the money he loaned to a> married woman. He was bound to a 


character of the property mortgaged, and to inquire into the authority of 


mortgagor to incumber it for the purposes specified in the act. 

In this court, the appellant has made the point that the wife could 
stitute an action like the present, until after a dissolution of the m 
a separation of property, and the Article 2342 of the Civil Code is ei 
sustaining the position. 


If she were incompetent to sue, upon which we express no opinion, 4 
husband was competent, and he appears as a distinct party plaintiff. ©. { 


2330 ; see also C. P. 107. 
The appellant has apparent reason to complain of the hardship of the 
so far at least as relates to that portion of the loan which went to exting 

a valid mortgage upon Mrs, Belouguet’s property in favor of the Citi 


Bank. But he might have taken a subrogation to the mortgage rights of th 
bank and did not. We cannot cure the effects of this laches ; nor: can t 


hardship of a case, nor even the imputed bad faith of a person laboring x 


a legal incapacity have the effect to give vitality to an act void in law. Ifth 


mere imputation of bad faith against a woman under marital authority, 
deprive her of the laws made for her protection, they should be expr 
from the statute book. For good faith requires her to do whatever she vol 
tarily engages to do. 


It is true, the case affords a fresh illustration of the necessity for con 


vigilance which our laws impose upon all persons who deal with ma 


women and minors, or in any way touch their property. But the lawsa 


jurisprudence of Louisiana in this regard, are fixed and clear. 

And it may be proper to remark that, in the interpretation and applic 
of local laws, it is the local jurisprudence alone which carries with it a 
trolling weight of authority. 


If the Supreme Court of the United States, for which, in its constitutiog 


sphere, we profess the utmost loyalty and respect, has ever overlooked 


wholesome rule, whilst construing the peculiar laws of Louisiana, it must hi 


overlooked, at the same time, one of its oldest traditions, and set ane 
which we cannot follow. 

Judgment affirmed. 

Merrick, C. J. It must be conceded that the decree prepared by a m 
ty of the court, works a very great hardship to the defendant. ‘ 

The debt due by the plaintiff to the Citizens’ Bank, and paid by the ¢ 
dant, was equivalent to a debt of a certain date prior to the marriage cont 
©. C. 2341. Her property was so bound by her mortgage to the bank, 
sale of the property by a syndic or administrator to pay debts, would 
tinguish it. The money borrowed upon the mortgage given to the defen 
paid this mortgage. The plaintiff having released her property from the 


gage to the Citizens’ Bank, by hypothecating it to the defendant, now c¢ m 


into a court of justice, and asks it to relieve her of the last mortgage, 
permit her to enjoy in peace the property which the defendants money! 
redeemed. 4 
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I doubt much whether I am obliged by the Code, or any principle of our 
Jaw, to assent to what appears to me to be so unjust. 

I think the weight of authority is decidedly in favor of the position, that 
the power to alienate, used in a marriage contract, includes also that of mort- 
gaging. See authorities collected in Throp. Du Marriage, No. 3363. We 
held last year, in the case of the Citizens’ Bank v. Armor, 11 An. 468, that a 
mortgage was a quasi alienation. Indeed I do not understand the opinion 
just pronounced to controvert this doctrine, but it rests the decree upon the 
ground that the mortgagee was bound to see the money lent invested in other 
jmmovables as specified in the marriage contract, which the majority of the 
court conclude he failed to do. 

Let us consider what was the object of this stipulation in the marriage con- 
tract; certainly it was nothing more than to prevent the dotal funds of the 
wife from being invested in anything else than dotal property. If that object 
is’ fully accomplished, neither the wife nor her husband have any reason to 
complain. 

When this property was mortgaged to the Citizens’ Bank, there had been a 
partial dismemberment of property, and by the gwasi alienation created by the 
mortgage, the Citizens’ Bank had acquired a right in the property, and as a 
consequence, the wife had lost a portion of her dominium over it, for she had 
no longer the full right to dispose of the property as she pleased. Trop. Hyp. 
No. 386; ©. C. 8245, 2007; ©. P. 42 and 61. What of property or ownership 
she had lost, the Citizens’ Bank had acquired. Now, as a consequence, at the 
time the defendant lent the money to pay the debt, the plaintiff was not the 
absolute owner of the property. The defendant saw the money applied to the 
payment of the debt of the Citizens’ Bank, by means of which the right of 
that bank to the property was extinguished, and the right which the bank had 
held, reinvested in the plaintiff. There had then been a substantial reinvest- 
ing of her dotal funds, obtained on the mortgage to defendant, to the extent 
of the debt of the Citizens’ Bank. It is true it was not invested in another 
immovable, but it was invested in another real action, constituting a part of 
the dominium in the immovable. C. P. 61. Why, therefore, is it not as much 
within the spirit of the marriage contract, as would be the case if the wife 
had been the owner of the property constituted in dower to the extent, say, 
of seven-eighths, and had mortgaged the seven-eighths in order to invest the 
proceeds in the purchase of the outstanding one-eighth? Or, being the owner 


‘ of the naked property, had mortgaged it to buy in the usufruct? This would 


not literally be a reinvestment in another immovable, but it seems to me, 
would be a substantial compliance with the contract, and I am inclined to 
think that there was the like compliance in the acquisition to the plaintiff of 
the mortgage of the Citizens’ Bank. 

It may moreover be remarked, that the debt of the Citizens’ Bank author- 
ized that institution to seize and sell the property mortgaged fh the hands of 
the plaintiff. By Article 2341 of the Civil Code, that debt being equivalent 
to a debt of a certain date anterior to the marriage, it was in the power of the 
Judge to authorize the sale not only of the property mortgaged, but any other 
dotal property for the payment of the debt. The debt to the Citizens’ Bank 
being, therefore, so absolute, it is against natural equity that these parties 
should be permitted to enrich themselves by its extinguishment at the expense 
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of the defendant, and thus derive their means of living, during then 
from a house which the defendant’s money has partially paid for, and 
thus protected from the pursuit of the creditors of these parties. 

Holding these views, I am not prepared to assent to the decree in this ¢ 
so far as the same declares the mortgage null, for the money which was 
in the payment of the debt of the Citizens’ Bank. 


Bucuanay, J. dissenting. The object of this action is to annul a mortgy 
given by a married woman, and a Sheriff’s sale of the mortgaged property, | 


The mortgage has been foreclosed by legal process, after notice of the ¢ 
and strict compliance with all the forms of law. It is not alleged, that the 
fendant was guilty of fraud or ill practice in these proceedings, nor that 
were in any respect irregular. 


But the plaintiff, Mrs Belouguet, rests her action upon the following grow , 


1st. That no part of the money for the loan of which the mortgage was 
ever enured to the benefit of the mortgagor. 

2d. That the property mortgaged, being dotal, was not susceptible of 
gage. 


The mortgage recites, that the loan is made to Mrs. Belouguet, “in order ) 


enable her to pay certain mortgage debts, due to the Citizens’ Bank and to 
A. Durel, as also certain other debts contracted by her for her own use 
benefit.” A mortgage certificate of even date with, and recited at full le 


in the mortgage, shows the property to be encumbered with a mortgage im 


favor of J. A. Durel, to secure the payment of a note of twenty-five hun¢ 
dollars, maturing the very day of the mortgage now under considerat 
(January, 4th, 1854,) “which note,” says the act, “was paid this day by 


Faurés unto said Durel, as the said Mrs. Belouguet hereby acknowledges.” 


contradiction between these solemn declarations of Mrs. Belouguet, when 
rowing defendant’s money, and the equally solemn declarations of her petit 
in this action to defeat her security for the loan, presents one of those imme 


spectacles which elicited the animadversion of the Supreme Court of the United 


States in the case of Bein v. Heath, a Louisiana contract, reported in 6th E 
U. S. Reports. After reviewing the Louisiana decisions, in connection 
the 61st law of Toro, and with the Articles 2412 of the Louisiana Code, 
Justice McLean, as the organ of the court, proceeds to say: “But there 
another view arising from the facts of this case, which will be now conside 
It is a principle in chancery, that he who asks relief must have acted in ge 
faith. The equitable powers of this court can never be exerted in beh 
of one who has acted fraudulently, or who, by deceit or any unfair means 
gained an advantage. To aid a party in such a case would make this co 


the abettor of iniquity. And we suppose, that this.principle applies to the 


case under consideration. A feme covert, acting on her own responsibili 
under the liberal provisions of the Louisiana law, may act fraudulently, dee 
fully or inequitably, so as to deprive her of any claim for relief. This 


from the capacity to make contracts, with which the law invests her. Hea h 


the agent, as has already been said, acted in good faith. He proceeded 
liberately, under legal 4dvice, and there is no ground to charge him 

unfairness or collusion against Mrs. Bein. Assurances were made to him, 
the presence of his counsel, by Bein, acting in behalf of his wife, that the le 
was for her; that it was bona fide and without any concealment, 
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upon these and other assurances, the contract of loan was made, the mortgage ee vard 
was executed by Mrs. Bein, and the money paid to her, under the direction Lanata. 
and sanction of his counsel. Now if these representations were false, and 

and Heath was thereby induced to part with the money, can the complainant 

have a standing in equity? such a proceeding would be fatal, it is supposed, 

under the law of Toro. For if it were admitted, that to make the law binding 

on the wife, it must be proved to have inured to her use; yet, if through the 

fraudulent intervention of the husband, she negotiated the loan, giving to it 

her special sanction, equity would not relieve her. A doctrine contrary to this 

would enable the wife to practice the grossest frauds with impunity. In the 

repeal of the law of Toro, and in substituting in its place Article 2412, the 
Legislature gave the most unequivocal evidence against the policy of that part 

of the repealed law which required proof to charge the wife, that the money 

borrowed was applied to her use. But in affirming the decree of the Circuit 

Court, we place our opinion upon the unconscientious acts of the wife.” 

The case before us is much stronger for defendant, in the equitable view of 
the above quotation ; for in Mrs. Bein’s case, the representations of the loan 
being for her use, were made by her husband in negotiations preceding the 
loan ; whereas here, those representations are made by both the husband and 
the wife in the authentic act of mortgage itself, with specifications of the par- 
ticular debts of the wife which the loan is to be used to discharge. Since the 
case of Bein v. Heath, I take it there can be no doubt that any creditor, who 
in the quality of alien, or of citizen of another State, would ,be entitled to re- 
move a suit like the present instituted against him from the State Court into 
the Federal Court, would be sure of a judgment. The married woman would 
not be allowed, in that court, to gainsay her declarations in the act of mort- 
gage, that the money loaned was for her own use, and if this be the juris- 
prudence of the Supreme Court of the United States, the very serious question 
arises, whether there shall be one law in Louisiana for alien creditors of mar- 
ried women, and another, less favorable for creditors who are citizens of the 
State: whether the married woman is bound by her contract with the former, 
while she is at liberty to repudiate her contract with the latter. Such a state 
of things would be as unjust towards our own citizens as it would be anom- 
alous. I am in favor of making our doctrine conform to that of the case of 
Heath v. Bein. Our predecessors quoted, with approbation in the case of 
Helwig vy West, in 2 An., the language of Ulfusia: Decipientibus mulieribus 
senatus consultum auxilio non est. Infirmitas faminarum, non calliditas, aue- 
ilium meruit. 

But in the present case, besides the declarations of the act of mortgage, it 
has been proved by three witnesses that the following debts.of Mrs. Belouguet 
were paid with the money borrowed from defendant: 


Ist. A note of Mrs. Belouguet in favor of J. A. Durel, secured 
by a prior mo: on this property, for ” $2,500 

2d. Her bond to the Citizens’ k for a stock loan upon the 
mortgaged property. 

8d. Taxes on the property. 

It is also found by one witness, and by checks payable to Mrs. 
Belouguet and by her endorsed, that there was paid by 
defendant into her own hands 


Making a total, disbursed by defendant, either to Mrs. Belou- 
guet personally, or for her use, of 
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The evidence also shows, that Mrs. Belouguet was engaged in commercia) 
business in her own name at the date of the mortgage, and that she made 4 §’ 
cessio bonorum some eleven months after that date, and about four months 
before the institution of this suit. Her note for $2,500 to Durel, must, there, 
fore, have been protested, to the ruin of her commercial credit, had she not 
obtained the loan from defendant ; which thus postponed, although it did not 
finally prevent, her bankruptcy. 

The counsel of plaintiff, in view of these facts, abandons in this court the 
ground of want of consideration for the notes of Mrs. Belouguet, secured by 
this mortgage ; admits that defendant might have a personal action against 
her ; but insists that the mortgage is void, as having been effected upon dota] ” 
property. Upon this ground, the record displays, to my mind, a deception 
practised by the plaintiffs, which ought to deprive them of the remedy in. | 
voked. 

In the act of mortgage, immediately following the description of the property 
mortgaged, is this enunciation of the mortgagor’s title: ‘which property belongs 
to said Mrs. Belouguet, for having been bequeathed to her by Mrs. Marie Gabriad 
Eugenie Peyroux, widow by first marriage of Pierre Devislet, and by second | 
marriage of Louis Lenoix, as will appear by an act of delivery of said property, 
passed before Louis T. Caire, late Notary Public in this city, on the thirtieth 
of December, 1836.” 

There is not the slightest intimation, either in the act of mortgage or in the 
act of delivery, therein referred to, that the property thus acquired by inheri- 
tance by Mrs Belouguet during her marriage was dotal. Without further ex. 
planation, the language of the act in this place would strike any lawyer as 
describing a paraphernal or extra-dotal estate, of which the wife has the ad. 
ministration, and which she may, consequently, mortgage. C. C., 2360, 2361, 
Other recitals in the mortgage would confirm this impression, by showing 
that Mrs. Belouguet had already granted several special mortgages upon this 
very same property. It is only when the first mortgage note held by defend” 
ant falls due, and the property is seized, that defendant is informed, by a docu. | 
ment annexed to the petition in this suit, that Mrs. Belouguet had constituted ” 
as part of her dowry in a marriage contract made three years before her acqui-_ 
sition of this property: ‘tous les biens qui pourront lui échoir par succession 
ou par donation, @ Pexception des esclaves.” The dotal character given to 
future acquisitions by the marriage contract was evidently material, and should 
have been communicated to the mortgagee. It was the duty of the mort 
gagor to give the morgagee all the information requisite to a proper under-— 
standing of the security upon which he was lending his money. The | 
concealment of this material fact in the act of mortgage is an example of the 
suppressio veri, which amounts to fraud, entirely within the definition and 
rules contained in Article 1841 of the Code. But can such suppressio veri be | 
invoked as a means of annulling the contract by the party who has practiced | 
the concealment? The Article 1875 answers the question. ‘“ Engagements 
made through error, violence, fraud or menace, are not absolutely null, but 
are violable by the parties bho have contracted under the influence of such error, | 

Fraud, violence or menace, or by the representations of such parties.” 

It appears to me evident, that even if we allow Mrs. Belouguet to take ad- | 

vantage of her concealment of the dotal character of the property mortgaged, 
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we cannot, consistently with principle, and with our own decisions, allow her 

to do so, without reserving in our judgment the obligation to reimburse to de- 

fendant the amount expended by him on her account, on the faith of this mort- 
as above stated. Dearmond v. Courtney, 12 An. 

In discharging incumbrances on Mrs. Belouguet’s property, the defendant 
has acted as the special mandatary of that lady; and she is bound in law to 
reimburse him what he has thus expended. C. C., 2991. By the act, and 
with the money of defendant Mrs. Belouguet’s property has been disencumbered. 
She should not be allowed to enrich herself athis expense. It is even admitted 
in argument, that the Citizens’ Bank mortgage was valid, although the property 
was dotal. See the 25th section of the charter of the bank ; Acts of 1833, 190, 
But it is said this cannot avail the defendant, because there has been no sub- 
rogation of the rights of the bank in favor of the defendant, either conventional 
or legal. 

By Article 2156 of the Code, paragraph 2, there is a conventional subroga- 

tion when the debtor borrows a sum of money for the purpose of paying his 
debts, and intending to subrogate the lender in the rights of the creditor. The 
subsequent portion of the paragraph, which enacts that there should be a 
notarial receipt showing that the payment has been made with the funds fur- 
nished for that purpose by the new creditor, has, in my opinion, no application 
to this case; being intended as a rule of evidence in contests among creditors, 
As against the debtor, the enunciations of the act of loan are equivalent to the 
notarial receipt. It does not lie in the mouth of these plaintiffs to dispute the 
application of the money borrowed from defendant to the payment of ante- 
eedent mortgages. 
‘ The husband of Mrs. Belouguet is a party plaintiff, not only for the purpose 
of assisting his wife but in his own right also, claiming the revenues of the 
property mortgaged since its alienation at Sheriff’s sale, on the ground that 
the husband is by law administrator of the dotal property—and claiming, for 
such administration, the inalienability as for the dotal property itself. This 
claim is, perhaps, not more inequitable than the claim of the wife ; but it seems 
to me to have less foundation in law. Indeed, neither law nor precedent is 
referred to which would relieve Mr. Belouguet from his contract: for he was 
certainly a party to the contract of loan and mortgage which led to the judicial 
alienation of his wife’s property. 

Iam of opinion, that the judgment should be reversed as to plaintiff Belou- 
quet ; and amended as to Mrs. Belouguet, by requiring her to reimburse to de- 
fendant the money by him paid to her and for her benefit, on the faith of the 
mortgage of the 4th January, 1854. 


_ C. Roselius, for a re-hearing : 


The appellant respectfully petitions for a re-hearing, and begs leave to sub- 
mit the following observations in support of his application : 

In the opinion delivered by the majority of the court, it is observed: “We 
think it sufficiently established by affirmative proof, that the portion of the 
money loaned, which went to pay the debt of $3,611 20, due to the Citizens’ 


Bank, enured to her benefit.” Hence, it is clear that the attitude, in which 
the plaintiff stands before this honorable court, is this: she alleges that she 
has executed a special mortgage on her dotal property, on the faith of w 
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the defendant has lent her $11,538 36, .and she exhibits at the same time | 
$3,611 20 of the money thus obtained, as still in her hands, (for that sum hay. | 
ing been paid for her benefit, must be considered, so far as the decision of thig 9 . 
question is concerned, in the same light as if she still retained it,) and ghe | 
asks the court to rescind the contract of mortgage, but to permit her to keep 
the defendant’s money. Is a demand so shockingly iniquitous and so outra. 
geously unjust, sanctioned by the laws of Louisiana? Surely, before this 
question is finally answered in the affirmative, this honorable court wil] 
ause. 

I. Your Honors say, “ that the appell ant has apparent reason to complain 9 
the hardship of the case, so far at least, as relates to that portion of the } 
which went to extinguish a valid mortgage upon Mrs. Bel.ouguet’s property in 
favor of the Citizens’ Bank.” I am aware that the hardship of a case affords 
no argument for disregarding the stern rules of law; and I therefore do not 
urge it upon the consideration of the court; but I humbly submit that the 
rules of law applicable to the subject do not give the slightest countenance to 
the unjust pretensions of the plaintiff; * * * * * 7 eo 93 3 

Conceding that dotal property is not susceptible of being mortgaged, or ig 
to be viewed as extra commercium, during the marriage, it does by no meang 

follow, that the contract of mortgage can be annulled or rescinded, without 
compelling the plaintiff to restore the money which she has received in conse- 
‘quence of it, and which she either still retains or which has been employed to 
pay a debt she owed, and against the payment of which she had no defence, 
No principle of law is better settled and more universally recognized, than that, 
when a suit like the present is brought for the rescission of a contract, or to 
obtain a restitutio in integrum, the parties must be replaced in the same posi- 
tion which they occupied before the contract was made. It is true that when 
the ground for the rescission arises from want of capacity in one of the parties, 
or the absence of a thing in commercio to form the object of the contract, the 
obligation of restitution is limited to the actual benefit or advantage derived 
from the transaction, and has its source or origin not in the contract itself, but 
in the direct and immediate operation of equity and law, which will not permit 
one person to enrich himself at the expense of another. This is only the appli- 
cation of the great principle, that it is the primary and paramount province of 
the law to protect and vindicate legal rights—not to encourage spoliation. It ig 
hardly necessary to refer to authorities in support of principles so elementary 
and fundamental. Our Code is replete with textual provisions in which the 
rule is enumerated in express terms. Articles 1784-5-6-7, C. C. 

Art, 1784. ‘* Besides the general incapacity, which persons of certain descrip- 
tions are under, there are others applicable only to certain contracts, either in 
relation to the parties, such as a husband and wife, tutor and ward, whose con- 
tracts with each other are forbidden ; or in relation to the subject of the contract, 
such as purchases, by the administrator, of any part of the estate which is 
committed to his charge, and the incapacity of the wife, even with the assent 
of the husband, to alienate her dotal property, or to become security for his 
debts. These take place only in the cases especially provided by law, under 
different titles of this Code.” 

Art. 1785. “The persons who have treated with a minor, the person inter- 
dicted, or of insane mind, or with a married woman, cannot plead the nullity 
of the agreement, if it is sought to be enforced by the party when the disa- 
bility shall cease, or by those who legally administer the rights of such person 
during the disability. Even a contract made with a slave may be enforced by 
the master if he chooses to affirm it for his benefit.” 

Art. 1786. “Ifthe contract be reciprocal it must not be enforced on one | 
side only; and if the minor, or other incapacitated person, opposes his inca- 
pacity against any part of the agreement, the whole of the contract is 
void. 

Art. 1787, “If, in a contract with an incapacitated person, or in a contract 
void for want of form, entered into with any one for the benefit of such inca- 
pacitated person, any consideration be paid or given, and the contract be after- 
wards invalidated on account of such incapacity or want of form, the considera- 
tion so paid or given, must be restored, if it was applied to the necessary use 
or benefit of the incapacitated person.” 

Art. 2226. ‘*When minors, persons under interdiction or married women 
are admitted, in these qualities, to the benefit of restitution against their engage- 
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ments, the reimbursement of what may have been paid in consequence of those 
ments during minority, interdiction or marriage, cannot be required of 
them, unless it be proved that what was paid accrued to their benefit.” 

Art. 1812 of the Napoleon Code is literally the same as Art. 2226 of: our 

Code. 
ont Marcadé, p. 675, No. 901.—“ L’effet de la nullité ou de la rescision, pro- 
noncée par le juge, est d’aneantir l’acte qui en est l’objet, de le rendre légale- 
ment non avenu, et de remettre par conséquent les choses en l’état od elles 
étaient avant l’accomplissement de cet acte. 

“J] suit de la, que l’annulation ou la rescision met les parties dans la néces- 
sité de restituer tout ce qu’elles ont pu recevoir en vertu de l’acte annulé ou 
rescindé. Mais ce principe, qui s’applique rigoureusement aux majeurs capa- 
bles, recoit exception, d’aprés notre article, pour les mineurs, les interdits et 
les femmes mariées. Ceux-ci ne sont tenus de restituer ce qu’ils ont regu que 
dans les limites dans lesquelles ils se sont enrichis ; et c’est & celui qui leur 
demande la restitution 4 prouver qu’ils ont profité de la chose.”” 2 Mourlon, 
p. 675. 12 Duranton, Nos. 561-2. 

In the case of Tippet and Husband v. Jett, 3 R. R., p. 316, the Supreme 
Court said : 

“It is a general rule in all actions of rescission, that the party seeking relief 
must offer to restore his adversary to the situation he was in before the con- 
tract. He who seeks equity must do equity.” 

So in the case of Walden v. the City Bank of New Orleans, 2 R. R., p. 179, 
the Supreme Court uses the following emphatic language : 

“Tt is quite manifest that there can be no rescission of a contract, without 
placing the parties in the situation they were in before the contract was 
entered into. It would be absurd to rescind a sale, for example, without 
restoring the price. This principle has been often recognized by this court, in 
relation to one class of actions of rescission, perhaps the most frequent in our 
courts, to wit: those of redhibition. The word itself implies, the replacing of 
the parties in the position they were in before the contract. It is now settled 
in this court, that such an action cannot be maintained without an offer to 
make restitution.” 

Indeed, as before stated, the rule is elementary, and is laid down in every 
book treating on the subject. I deem it, therefore, needless, to multiply au- 
thorities, especially as our own Code provides for the very case now before the 
court in Articles 1784 and 1787 ; for the judgment pronounced by the majority 
of the court is in direct violation of the express and imperative rules laid down 
in these articles. For this reason alone, I am sure, the court will not hesitate 
to grant a re-hearing. 

If. There is another reason why the present application should be granted. 
In alluding to the hardship of the case, the court observes: ‘“ But he might 
have taken a subrogation to the mortgage rights of the bank, and did not. We 
cannot cure the effects of his Jaches ; nor can the hardship of a case, nor even 
the bad faith of a person laboring under a legal incapacity, have the effect to 
give validity to an act void in law.” With all due deference and respect, I am 
bound to say, that this sentence contains two palpable errors. First, it is ob- 
vious that there was no necessity of taking a conventional subrogation, because, 
by paying the Citizens’ Bank its superior mortgage claim, the defendant, who 
had an inferior mortgage, was legally subrogated to that of the bank. On this 
subject the Code is clear and explicit, Art. 2157, $1; and, in the second place, 
the proposition has never before been laid down so broadly and unqualifiedly 
as your Honors have done, that an incapable person cannot bind himself by his 
bad faith. An examination of the subject, I am certain, will satisfy the court 
that the doctrine here enunciated is stated much too broadly. The true prin- 
ciple is developed by Marcadé, with his characteristic strength and clearness ; 
he says in his commentary on the 1307th Article of the Napoleon Code, corres- 
ponding with Article 2221 of our Code: 

“Nos anciens auteurs avaient déja fait observer que la circonstance qu’un 
mineur s’est tout simplement déclaré majeur, sans donner aucune preuve & 
Tappui de son affirmation, ne pouvait pas faire obstacle a sa restitution, attendu 
qu'il est bien facile 4 celui qui traite avec un mineur, de ne pas se contenter de 
cette déclaration, et qu’une telle clause, si on lui donnait l’effet d’empécher la 
rescision, deviendrait de style dans toutes les conventions. Mais on a toujours 


ll 
BE.ovucust 
Lamar, 














12 


BgLovauer 
© 


LANATA. 









































’ arrivait 4 tromper l'autre partie sur son 4ge par des manceuvres fraudul 


SUPREME COURT OF LOUISIANA, 






été d’accord pour reconnaitre que le droit de faire rescinder s’évanouirait gi jy. 
mineur, au lieu de faire seulement 4 cet égard une déclaration pure et simple” 


i 





par exemple, en présentant ur faux acte de naissance. (Pothier, loc cit. ; Domat, 
part. 1, liv. 4, tit. 6, sec. 2, No. 7.) 

“La raison dit assez, et il a dailleurs été formellement déclaré au Corpg 
Législatif et au Tribunat, qu'il en serait de méme sous le Code.” (Fenet 
T. XIII, p. 289 et 373.)” 

Pothier, the real author of the Napoleon as well as the Louisiana Code, hold 
the same doctrine : 

“Par le droit romain, les mineurs qui, en contractant, avaient par me 
persuadé 4 celui avec qui ils contractaient, qu’ils étaient majeurs, n’ étaient pag 
restituables contre cet acte. LZ. 2, Cod. si minor se majorem dixerit. 

“Nous ne suivons pas cette disposition de droit, parce qu'elle ouvre une 
voie d’éluder la restitution en entier. Ceux qui contracteraient avec des mi 
neurs feraient insérer dans l’acte qu’ils se sont dits majeurs, et diraient tou. 
jours que le mineur les a trompés, quoique souvent ce serait plut6t un artifice 
pratiqué de leur part, que de celle du mineur ; c'est pourquoi, dans notre juris 
prudence, on n’a point égard 4 la fausse énonciation de majorité pour exclure 
les mineurs de la restitution; c’est 4 celui qui contracte avec le mineur 4 s’in- 
former de son Age: gui cum alio contrahit vel est, vel debet esse non ignaryy 
conditionis ejus. L. 19, ff de reg. jur. 

“Tl en serait autrement si un mineur, pour se faire croire majeur, avait 
porté un faux acte de baptéme ; il est évident que, alors, il serait indigne 
la restitution, conformément 4 la loi 3, cod, si minor, etc. Procédure Civile, 
Part 5, Chap. 3, Art, 2, 





Legardeur, in answer to the petition for a re-hearing : 


I. The learned counsel for the defendant says: ‘“ Conceding that dota 
property is not susceptible of being mortgaged, it does by no means follow 
that the contract of mortgage can be annulled or rescinded, without compe- 
ling the wife to restore the money which she has received in consequence of it, 
and which she either still retains or which has been employed to pay a debt 
she owed and against the payment of which she had no defence.” 

If the learned counsel means simply that the holder of the annulled mortgage 
has a right of action and may obtain a judgment in personam against the wife, 
for the portion of the money lent, which is affirmatively shown to have enured 
to her benefit, I accede to his proposition. But I dissent from it, nay, proclaim 
it to be wholly untenable, if he means that, unless or until the wife restores 
that portion of the loan which has enured to her benefit, the mortgage must 
be held valid. 

The law which prohibits the alienation of dotal property is a law of public 
order. Dotium causa semper et ubique precipua est ; NAM ET PUBLICE INTEREST 
DOTES MULIERIBUS CONSERVARI. Any alienation made in violation of it is an 
absolute nullity which can, by no means or possibility, be cured, so long as 
the property remains dotal. Whence it follows, as an inevitable consequence, 
that the court had no right, power or authority to recognize and give effect to 
a contract of mortgage made in violation of that law. And yet, in this case, 
the court is called upon to do indirectly what it has no power to do directly, 
that is, to declare valid, a mortgage made in violation of that law, For no 
sensible man will deny that the refusal to annul a mortgage, or the affirmance 
of it until a certain contingency has happened, which may never happen, is 
virtually to recognize, make valid and give effect to, that mortgage. 

This view of the case, if it be correct, and I humbly trust it is, shows at once 
the inapplicability of the principles invoked by the learned counsel for the 
defendant. 

They are inapplicable : Ist, because this suit is brought, not for the rescis- 
sion of the main or principal contract, which is a contract of loan, but simply 
Jor the annulment of the auxiliary contract, to wit, the mortgage granted to 
secure the performance of the principal obligation; 2dly, and because, even 
admitting the mortgage was the principal contract, and it clearly is not, still 
the rescission of it could neither be refused, suspended or delayed in conse- 
quence of the plaintiff’s neglect, refusal or impossibility to restore the money 
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which has enured to her benefit, since that contract was made in violation of  Betoveurs 


a law of public order, and is, therefore, absolutely null and void. 

In support of this position, I respectfully beg leave to refer the court to the 
very able argument of Troplong (in the 4th volume of his Contrat du Mariage), 
on the action of the hushand and that of the wife for the revocation of the saLE 
of dotal property not declared alienable by the marriage contract, and their 
respective duties, so far as the restoration of the price is concerned. He says : 

No. 3532. ‘Le mari est responsable du prix: cette ragle d’ équité est abso- 
lue. Soit que l’acheteur ait connu la dotalité, soit qu’il ne lait pas connue, le 
mari, vendeur, doit restituer le prix; car, perdre la chose et le prix serait une 
condition trop inique pour l’acheteur. La bonne foi veut que le mari qui a fait 
la vente, soit tenu du prix qu’il a regu par suite de cette vente. 

“Et ici, nous ferons une remarque importante: c’est que le mari est tenu 
du prix lors méme qu’il n’a fait qu’intervenir au contrat pour autoriser sa 
femme.” 

No. 3533. “Ce n’est pas 4 dire pourtant, que l’acheteur ne devra relacher 
la chose qu’autant que le mari lui aura préalablement rendu le prix. La resti- 
tution de la chose dotale ne subit pas de condition. [1 faut, avant tout, que le 
bien dotal revienne 4 la famille: l’acheteur fera ensuite valoir, comme il l’en- 
tendra, sur les biens personnels du mari, obligation de ce dernier de rendre 
le prix; mais le bien dotal ne doit pas étre frappe d'un droit de rétention pour 
parvenir 4 cette restitution ; il est libre, inaliénable, non sujet 4 hypothéque ni 
4 aucune charge réelle. Il ne répond pas des obligations personnelles du mari. 

“Sil en était autrement, Ia révocation de l’aliénation serait illusoire. Cette 
révocation intéresse la famille; elle se lie 4 l’ordre public, elle est placée sous 
la sauvegarde de la loi: des exceptions de garantie n’en doivent pas entraver 
la marche. 

“Sans aucun doute, le mari est débiteur du prix; sans aucun doute, il doit 
rendre ce qu’il a regu: mais c’est la une obligation personnelle qui peut faire 
objet d’une condamnation particuliére, mais qui n’apporte pas d’obstacle au 
délaissement des biens.” 

No. 3547. “Il suit de ce que nous avons dit anx Nos. 3542 et 3544, que la 
femme qui agit en revendication de son bien dota} n’est pas nécessairement 
tenue, comme le mari, de la restitution du prix de vente. Qu’elle en est la 
raison? C'est que le mari est censé avoir prix l'argent tanqgudm potentior ; 
telle est la présomption constante et invariablement admise par les auteurs do- 
taux: Pretium rei dotalis alienate, dit Deluca, presumitur ad virwm perve- 
nisse. Quand méme i} serait dit que le prix a été payé 4 elle et au mari, la 
présomption subsiste toujours contre le mari. N’oublions pas enfin ce que dit 
Justinien dans la Novelle 62, § 2, que malgré son consentement, la femme doit 
étre indemne : “ Et si consentiat mutier, sit omnind indemnis : Assurément elle 
ne serait pas indemne, si elle était obligée de payer le prix de ha chose vendue.” 

No. 3447. “Toutefois, s'il était prouvé que la femme a profité du prix, on 


‘exigerait delle Ia restitution de ce prix: nul ne doit s’enrichir aux dépens 


@autrui. 

“*Non pas que obligation de rendre le prix arréte Paction en revendication 
(Supra No. 3533); mais en rendant la chose, l'acheteur conserve contre la 
femme une action pour se faire payer par elle de ce qui a tourné A son profit.” 

No. 3549. “Remarquons que c'est 4 lacheteur 4 prouver que la femme a 
profité du prix ; ce qui ne se présume pas. Pour faire cette preuve, il ne suffi- 
rait pas de dire que largent a été versé dans le ménage, qu’il a servi 4 entre- 
tenir la femme, qu’il a été employé a payer ses dettes: tous ces emplois sont 
irréguliers ; ta dot n’est pas faite pour que le capital périsse dans de telles des- 
tinations.” 

It is therefore plain, that the obligation under which the plaintiff m this 
case may be, to restore any portion of the money which, in the opinion of the 
court, may have enured to her benefit, does not authorize the court to refuse or 
delay the annulment of the mortgage. The creditor may have the right to sue 
her for the restoration of the money which has enured to her benefit. It may 
be the duty of your Honors to reserve his right of action against her. But the 
mortgage must he annulled. For, in the language of Troplong, “ Le bien dotal 
ne doit pas étre frappé dun droit de rétention pour parvenir 4 cette restitu- 
tion: il est libre, inaliénable, non sujet & hypothéque, ni & aucune charge 
réelle. S'il en était autrement, la révocation de l’aliénation serait illusoire ; et 
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cette révocation intéresse la famille; elle se lie 4 lordre public ; elle est plac 
sous la sauve-garde de la loi.” 

II. The learned counsel next contends that there was no necessity of : 
a conventional subrogation, because, by paying the Citizens’ Bank its superior 
mortgage claim, the defendant, who had an inferior mortgage, was legally sub. 
rogated to that of the bank. “3 

This proposition rests upon two assumptions: Ist., that the defendant paig 
the mortgage claim of the Citizens’ Bank ; 2d, that he had an inferior mo 
when he paid the Bank. The first of these assumptions is not supported by the 
evidence before the court; for Mr. Faurés states, in his testimony, that he 
received Mr. Lanata’s money when he took the plaintiff's notes to him. Now, 
that the notary handed over the notes to Mr. Faurés after the act of mortgage 
had been duly executed, can hardly be contested, and, by referring to that 
your Honors will perceive that, at the time of its execution, the bank’s mort. 
gage had already been raised. The second assumption is still less tenable; for 
it presupposes that the two mortgages, that of the bank and that of the defen. 
dant, existed at the same time and do still exist, whilst, in point of fact, the 
mortgage of the Citizens’ Bank no longer exists and had ceased to exist when 
tke pretended mortgage of the defendant was executed. 

But be this as it may, and assuming, for argument’s sake, that the defendant 
paid the Citizens’ Bank’s claim, and that the two mortgages existed simulta. 
neously and do still exist, this would by no means enable the defendant to 
enforce his mortgage, since that mortgage has been declared, and, for the pur. 
poses of the re-hearing, is conceded to be, null and void. It would at most 
authorize the defendant to enforce and act upon the mortgage to which he says 
he was legally subrogated, that is, the Citizens’ Bank’s mortgage. ‘This he has 
neither done nor attempted to do. The questions, therefore, whether the bank’s 
mortgage is still in force, and whether the defendant is legally or conven. 
tionally subrogated to it, are not before the court. 

Upon the whole, we humbly believe that the judgment of this court is cor- 
rect, and pray that it be maintained. 

















































Coxe, J. The plaintiffs brought this suit for the rescission of a mortgage 
granted by the wife upon her dotal property, to secure the payment of eleven 
thousand five hundred and thirty-three dollars and thirty-six cents, and there 
was judgment in their favor in the court below. 

Appellant in his application for a re-hearing says: ‘‘Conceding that dotal 
property is not susceptible of being mortgaged, or is to be viewed as eztra 
commercium, during the marriage, it does by no means follow that the con- 
tract of mortgage can be annulled, or rescinded, without compelling the plain- 
tiff to restore the money which she has received in consequence of it, and 
which she either still retains or which has been employed to pay a debt she 
owed, and against the payment of which she had no defence.” 

‘No principle of law is better settled, and more universally recognized, than 
that, when a suit like the present is brought for the rescission of a contract, 
or to obtain a restitutio in integram, the parties must be replaced in the same 
position which they occupied before the contract was made.” 

The appellant cites in support of this principle, the following Articles of the 
Civil Code, 1784-5-6-7, 2226. 

In our opinion, appellant has a right of action and may obtain a judgment 
in personam against the wife for the portion of the money lent which enured 
to her benefit, but he has not the right to prevent the mortgage on the dotal 
property being annulled, unfil she has paid the portion of the loan which ac- 
crued to her profit. 

If such a principle was adopted, the prohibition of the alienation of dotal 
property, would be virtually abolished. 

The law prohibits the alienation of the dotal immovables, and any alienation 
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in violation of it is a nullity, and no effect whatever can be given to the alic- 


’ nation thereof, except for the causes provided for bylaw. 1 Solon, Nullité des 
* Actes, No. 135. 


This position is taken by Troplong: 

“Cen’est pas 4 dire pourtant que l’acheteur ne devra relacher la chose qu’au- 
tant que le mari lui aura préalablement rendu le prix. La restitution de la 
chose dotale ne subit pas de condition. TI] faut, avant tout, que le bien dotal 


_ gevienne a la famille: l'acheteur fera ensuite valoir, comme il l’entendra, sur 


les biens personnels du mari, l’obligation de ce dernier de rendre le prix; mais 
le bien dotal ne doit pas étre frappé d’un droit de rétention pour parvenir a 
cette restitution: il est libre, inaliénable, non sujet 4 hypothéque ni 4 aucune 
charge réelle. Il ne répond pas des obligations personnelles du mari. 

“Sil en était autrement, la révocation de l’aliénation serait illusoire. Cette 
révocation intéresse la famille; elle se lie & ordre public; elle est placée sous 
la sauvegarde de la loi; des exceptions de garantie n’en doivent pas entraver 
la marche. 

“Sans aucun doute, le mari est débiteur du prix; sans aucun doute, il doit 
rendre ce qu'il a regu: mais c’est 14 une obligation personnelle, qui peut faire 
lobjet d'une condamnation particuliére, mais qui n’apporte pas d’obstacle au 
délaissement des biens. 

“Toutefvis, s'il était prouvé que la femme a profité du prix, on exigerait 
delle la restitution de ce prix: nul ne doit s’enrichir aux dépens d’autrui. 

“ Non pas que l’obligation de rendre le prix arréte l’action en revendication ; 
mais en rendant la chose, l’acheteur conserve contre la femme une action pour 
se faire payer par elle de ce quia tourné 4 son profit. 

“Remarquons, que c’est a l’acheteur 4 prouver que la femme a profité du 
prix; ce qui ne se présume pas. Pour faire cette preuve, il ne suffirait pas de 
dire que l’argent a été versé dans le ménage, qu’il a servi 4 entretenir la femme, 
qu'il aété employé 4 payer ses dettes ; tous ces emplois sont irréguliers ; la dot 
n'est point faite pour que le capital périsse dans de telles destinations.” 

Troplong, Contrat de Mariage, Nos. 3533, 3447. See also, 10 Dalloz. Recueil 
Alphabétique, p. 342, No. 2; 3 Delvincourt, p. 58, No. 9; Cour de Cassation, 
81 janvier, 1837; Dal., 1887, Part. 1. p. 106; Toullier, par Duvergier, Tom. 14, 
No. 234, in notis; Cour de Cas., 4 juillet, 1849; Sirey, 1850, T. 1, p. 283; 
Cour de Caen, 29 mars, 1841; Dal., 1841, 2, 243. 

This is the doctrine of Troplong and of the most celebrated authors of 
France. We consider the law which prohibits the alienation of dotal proper- 
ty, a law of public order, and that the dotal property cannot be alienated for 
debts of the wife or husband, except in the cases provided by law; further, 
that it cannot be retained until the price given for it is returned, but it must 
at once be delivered up, and the creditor must resort to his personal action for 
the price given for the dotal property. And if dotal property is mortgaged, 
and the money obtained from the mortgage enures to the benefit of the wife, 
her dotal property cannot remain subject to the mortgage until the money is 
returned, for then there would be no inalienability in dotal property, but it 
could be alienated, whenever it could be shown that the money had been used 
for her benefit. Such is not the object and design of the law; it is true that 
the party who gets money on a mortgage given on dotal property, is under a 
moral and a personal legal obligation to return it. 

The loss of the mortgagee is not the fault of the law, but of his own laches ; 
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he could, by inquiry, have discovered his liability to loss, and have saved } 








self therefrom. and bin 

The laws of Louisi:na have given to dotal property a particular object — 
character ; it is settled upon the wife by marriage contract at or before ¢ _ 
time of marriage, but it may include future effects by a special provision, propert 
character is fixed by the marriage contract and it cannot be settled nor even. Bo the | 
increased by a new contract during marriage. C. C. 2318-19-20. oad 

“The dowry is given to the husband for him to enjoy the same, so long ag : oa 
the marriage shall last.” ©. C. 2327, pgp 

“The income or proceeds of the dowry belong to the husband and are in. hes 
tended to help him to support the charges of the matrimony, such as the hl 
maintenance_of the husband_and wife, that of their children, and other expen. terete 
ses which the husband deems proper.” C. C. 2329. ” “ 

The purpose of the law is to permit the creation of a fund which is to re on 
main as long as the marriage lasts, and to serve as a resource and protection gee 
against the vicissitudes of life. 8 

How can courts destroy the barriers that legislators in their wisdom haye —~ 
erected for the protection of families against the misfortunes of the world; ate ‘a 
they to divert to foreign purposes property which was designed by the law to 4 Ev 
furnish means to nourish and educate a_family, when the head of the family ; 
shall have been prostrated by misfortune ? - 

Appellant argues that the mortgage ought to remain in its vigor, until the rod 
money given therefor, which has been used for the benefit of the wife, is re- . 
turned,"but this is not one of the exceptional cases mentioned in the law for po 
which dotal property can be“alienated. | 

“‘Tmmovables, settled as dowry, can be sold or mortgaged during the mar ap 
riage neither by the husband nor the wife, nor by both together, except as is ihe 
hereinafter expressed.” C. C. 2337. 

“The wife may, with the authorization of her husband, or, on his refusal, oe 
with the authorization of the Judge, give her dotal effects for the establish- re 
ment of the children"she may have%by the former marriage ; but if she be au- pro 
thorized only by the Judge, she is bound to reserve the enjoyment to her hus- fect, 

” € 
band.” C. C. 2338. pro] 


“She may likewise, with the authorization of her husband, give her dotal 


effects for the establishment of their common children.” C. C. 2339. 
‘*Tmmovables settled‘as dowry, may be alienated with the wife’s consent, lies 
when the alienation of the same has been allowed by the marriage contract; the 
but their value must be reinvested in other immovables.” C. C. 2340. 
““Such immovables may be likewise sold, with the authorization of the 
Judge, at public auction, after three advertisements, for the purpose of libe- 
rating from jail either husband or wife; of supplying the family with food in ¢ 
the cases provided for under the title of father and child; of paying the debts of 
of the wife or of those who settled the dowry, when such debts are of a cer- to 
tain date prior to the marriage contract ; or for the purpose of making re- th 
pairs indispensably necessary for the preservation of the immovables settled as 
dowry ; and, in fine, when jhe immovable is held undivided with a third per- PP 
son, and the same is ascertained not to be susceptible of being divided. C. n 


C. 2541. 


There is also the Act of 1855, to enable married women to contract debts 
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and bind their paraphernal or dotal property, but it has no bearing on the case 
* st bar. Session Acts, 1855, p. 254. 
There is, therefore, in none of the cases provided by law, where the dotal 
rty can be alienated, any authorization to alienate it to satisfy a just debt 
of the wife created subsequent to the marriage contract. 

The pretended mortgage of Lanata, being upon dotal property, and not for 
a cause included in the exceptions of the law, was then a nullity, and could 
derive no vitality from the alledged payment of the money derived from it to 
the Citizens’ Bank to satisfy a previous mortgage of that institution upon this 
property, for as the mortgage to Lanata was a nullity, the raising of the an- 
tecedent mortgage to the Citizens’ Bank on account of said payment, could 
not impart existence to a mortgage having no legal being. Nor could Lanata 
be subrogated to the mortgage of that bank, for it is not shown that his mort- 
gage was given before that to the bank was raised; on the contrary, it ap- 
pears that the mortgage to the bank was raised before Lanata’s mortgage was 
given. 

Neither is it shown that he paid the Citizens’ Bank debt after he took his 
pretended mortgage. 

Even if the pretended mortgage to Lanata had been created during the ex- 
jstence of the Citizens’ Bank mortgage, and Lanata had paid the bank mort- 
gage after the pretended mortgage had been given, still he was not legally 
subrogated to that of the bank, for as his pretended inferior mortgage had no 
existence in law, and was null, there could be no Jegal subrogation. 

We cannot hold that the mortgage is valid, because the wife did not inform the 
mortgagee that it was dotal property, because such a principle would destroy 
the inalienability of dotal property, for in most cases where mortgages are 
taken on dotal property, the mortgagees are ignorant of the character of the 
property, for if they knew it was dotal, they would not take such mortgages. 
If the omission of the wife to express in the act that the property is dotal, is 
a sufficient ground to hold valid a mortgage on dotal property, then all the 
provisions of law on the inalienability of dotal property would be without ef 
fect, for bad faith would always be imputed, when a woman mortgages dotal 
property, for the is mortgaging that which the law prohibits being legally 
mortgaged. 

If a mortgage on dotal property was not to be rescinded, until the parties 
were placed in the situation they were in before the contract was entered into, 
then also would all the provisions of law on the inalienability of dotal pro- 
perty be null and void, for the raising of the mortgage would depend on the 
ability of the wife to restore the money which had been paid for the mort- 
gage. 

Our laws must be interpreted as far as possible to harmonize; the Articles 
of the Civil Code, therefore, which are cited by appellant, so far as they refer 
to the case at bar, must be considered as referring to the personal obligation of 
the wife to restore money which has been derived from a mortgage on dotal 
property, and accrued to her benefit, but they cannot be interpreted as giving 
any vitality to a mortgage on dotal property, without destroying the effect of 
the articles of the law on the subject of dotal property. 

The interpretation of the marriage contract and the other points in the case, 
have been sufficiently explained by Mr. Justice Spofford, in delivering the 
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— former opinion of this court in this case; it is not, therefore, necessary to ep 
Laxata. = large upon them at present. 7 
It is, therefore, ordered, adjudged and decreed, that our former judgment pe 

main undisturbed. 

Merrick, C. J. As the ground upon which I formerly dissented, appears 
to be waived in the application for a re-hearing, I see no other sufficient reg. 
son to withhold my assent from the decree. ; 

Bucuanay, J. I adhere to the dissenting opinion heretofore read by me 
in this case. i 








































C. J. Meexsr & Co. v. Carr. York anp Owners or Bark Heten & 
FRANCES. 
The utmost good faith is exacted in all the dealings of an agent touching the interest of his princk 


pal—he cannot speculate upon his principal’s property, nor take a position where his own interest 
must necessarily come in competition with that of his principal. 





PPEAL from the Fourth District of New Orleans, Reynolds, J. 
Mott & Frazer and £. A. Bradford, for plaintiffs. Singleton & Clack, 
for defendants and appellants. 

Sporrorp, J. The bark “Helen & Frances” arrived at Algiers on the 6th 
or 7th December, 1855, laden witha cargo of Trapani or Marsala salt, amounting 
to 14,414 bushels. 

The plaintiffs say, that they were the ship-brokers employed to make the 
usual disbursements for account of the “Helen & Frances,” and they have 
brought this suit against her owners for moneys thus advanced during the 
month of December, 1855. 

The defendants admit the correctness of the account sued upon by plaintiffs, - 
but set up a much larger claim in reconvention for damages said to have been 
caused to the owners of the bark and cargo by the wrongful conduct of the 
plaintiffs with regard to the sale of the cargo. 

It is asserted in a brief filed on behalf of the plaintiffs, that they were not 
the consignees of the cargo. There is no direct evidence upon this subject, 
although it is proven that the bark was consigned to the plaintiffs. 

But as the case stands upon the record before us, we are compelled to infer 
from their own action, that the plaintiffs were the consignees of the cargo, or, 
at any rate, were clothed with power from the owners to contract for its 
sale. 

On the 12th November, 1855, while the bark was yet in transit, and nearly 
a month before her arrival, the plaintiffs entered into a contract with John 
Thomas, to sell him “ the cargo of ship Helen & Frances,” say about 16,000 
bushels Trapani or Marsala salt, of merchantable quality, to arrive in all 
this month or no sale, at 37} cents per bushel.” We cannot presume, in the 
absence of evidence, that the plaintiffs assumed such an extraordinary right — 
of control over a cargo not consigned to them with authority to sell. 

The vessel not arriving in all the month of November, this contract of course 
ceased to be binding. 
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But, on the 28th of November, 1855, when, as contended by defendant's 
counsel, it might fairly be presumed, from the usual course of telegraphic com- 
munication with the Balize, that plaintiffs were aware the bark would not be — 
jn time for the contract with 7homas, they made a contract with Samuel Bell, 
to sell him ‘in all the month of December next 20,000 bushels merchantable 
Trapani or Marsala salt at 35 cents per bushel.” 

In the last named contract there was no allusion to the vessel by which the 
salt was to arrive, and the amount exceeded by nearly 6000 bushels the cargo 
of the Helen and Frances. 

If this was not a mere aleatory contract—a wager upon the price of a par- 
ticular kind of salt in all the month of December, the plaintiffs must have had 
jn view some source from which to supply their vendee. They have not dis- 
closed any other source which they then had a right to look to, save the cargo 
in question. 

But, whatever doubt might otherwise have hung over the intention of the 
plaintiffs, in making the contract with Bel/, has been dispelled by their own 
subsequent action. On the 10th December, 1855, they addressed to him the 
following note : 

“Sir—We hereby tender to you the cargo of salt per bark Helen & Frances, 
now lying at the point Algiers from Trapani, on account of a contract made 
with you, through Wheeler & Burke, brokers, on the 28th November, 1855, 
and we require from you to state where the bark shall discharge the cargo. 
Please let us know by 11 o'clock to-morrow morning, otherwise we shall dis- 
pose of the salt and hold you responsible for the difference in price, and you 
will consider this notice as placing you legally in default.” 

[Signed] “C. J. Meeker & Co.” 

Meanwile, the price of salt had been rapidly declining. Bell offered the 
plaintffs $1000 to release him from the contract of the 28th November, which 
they at first refused. It would seem that, afterwards, the captain of the bark 
discovered that C. J. Meeker & Co. claimed the right of delivering this cargo, 
under their contract, to Bell at 35 cents per bushel and accounting to the 
owners for 25 cents per bushel, which they said was the then market value 
of this species of salt. 

The captain refused to concede this right, and, the salt being then in the 
course of delivery, he notified Mr. Bell, not to pay the price to C. J. Meeker 
é Co., as the owners claimed the full benefit of the delivery of their salt to 
him, under the contract of the 28th November. 

Thereupon, the plaintiffs sent to Mr. Bell to know if he would renew his 
offer of $1000, for a dissolution of that contract. He did so, and the plaintiffs 
appropriating to themselves this sum paid them by Bell, addressed the fol- 
lowing letter to Captain York: 

“New Orveans, 17th December, 1855. 

Sir—You have refused us the disposition of the cargo of your vessel at 25 
cents per bushel for the salt, which was the market price, or the highest offer 
that was made for the salt. We would have disposed of it and you have pre- 
vented. We, therefore, notify you, that we will have noting to do with the 
disposition of your cargo, that we will not take the salt ourselves, nor transact 


the business of your vessel.” 
[Signed] “C. J. Meeker & Co.” 
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On the 9th January, 1856, Capt. York notified Mr. Bell that the cargo 
discharged, and tendered the wareliouse receipt, which Mr. Beli refused, 
the ground that C. J. Meeker & Co. had cancelled the contract for a consid 
tion paid them, and he was no longer bound. : 

On the 12th January Capt. York notified C. J. Meeker & Co. of this refugg 
and the ground thereof, and tendered the warehouse receipt to them upon 
payment of £5 cents per bushel, less their commissions, with a warning 
the salt would otherwise be sold at his risk and that of M/r. Bell. j 

The plaintiffs refusing to accept this offer, Capt. York proceeded to have the 
salt sold, after due notice to the plaintiffs and to Mr. Bell, for account of whog 
it might concern. The sale took place on the 19th January, 1857, at 18 cen 
per bushel, the highest value which it would then command. 

The defendants reconvening, demanded a judgment against the plaintiffs 
the difference between the value of the cargo at 35 cents and at 18 cents pg 
bushel, less the commissions to which plaintiffs would have been entitled} 
they perfected the sale to Bel/, and which are admitted to amount to $126 
The difference in the value of the cargo at the two prices is $2450 38. 
other charges in the account annexed to the reconventional demand, are pro 
to be correct, and amount to $358 12. Y 

We are of opinion that the District Judge erred in not holding the plaintiff] 
responsible to the defendanis for the additional charges incurred and the dif 
ference in the value of the salt as sold to Del/ and that realized at the subse 
quent sale, less commissions, to wit: the sum of $2682 38, which, after allowi 







































the plaintiffs their demand, the correctness of which is conceded, would ha 
authorized a judgment against the plaintifis for a balance of $1393 19. 

The plaintiffs may be acquitted of any intention to defraud. But they ag 
sumed the position of agents for the owners in selling and tendering a delivery) 
of their property. As agents, they could not sell to themselves the property 
their principals. They do not pretend ever to have bought the cargo from the 
owners. It could, therefore, be only in the capacity of agents that they ten 
dered this cargo of salt to J/r. Bell in part discharge of a contract made with 
him at 35 cents a bushel, without the assent of the owners, they could pocket 
no part of that sum save their lawful commissions for selling. The owner 
ratified, and wished to consummate the contract with Dell, who also on his} 
part confessed his obligation to comply until he was wrongfully released] 
against the wishes of the owners, by the plaintiffs, for a price which they have 
received and claim as their own. . 

Uberinna fides, the utmost good faith, is exacted in all the dealings of amy 
agent touching the interest of his principal—he cannot speculate upon his | 
principal's property. He cannot be suffered to take a position where his owtl 
interest must necessarily come in competition with that of his principal. . 

Under these familiar rules of equity as well as of law, applied to the facts 
heretofore detailed, we are compelled to reverse the judgment in this cause. 

It is, therefore, ordered and decreed, that the judgment of the District Court} 
be avoided and reversed ; and it is now ordered, that the claim of the plantifig 
be declared sutluantied by gompensation, and that, after thus extinguishing 
said claim, the defendants have judgment against the plaintiffs in solido for #7 
balance of one thousand three hundred and ninety three dollars and nineteen 
cents with five per cent. interest thereon from the 19th February, 1856, untily 
paid, and the costs of this suit in hoth courts. 









































































NEW ORLEANS, JANUARY, 1858, 


Wituiau Bises v. D’Aquin Broruers. 


if Asbetween the principal in a sequestration bond and the party whose property has been seques- 

' tered, the obligation may be enforced beyond the penalty expressed in the instrument. 

When the bend is set forth in the plaintiff’s petition, the action for damages will be considered as 
4 one ew contractu and not barred by the prescription of one year, although damages are demanded 
> the | in the petition to a larger amount than the penalty expressed in the bond. 

he * When the process of the court is used in good faith damages should not be allowed beyond the actual 

; amount sustained by the party against whom it was used. 
= Where the defendant whose steamboat had been seized for an inconsiderable debt could easily have 
released it by giving bond, he should not be permitted to tax the party causing the seizure with 
: for damages for the delay of his boat in port, under the pretence that it was under seizure—volenti 
a non fit injuria. 

had PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 

12 A Mott & Fraser, for plaintiff and appellant. A. & A. Pitot, for defendants. 
The “Merrick, C. J. The defendants, on the 22d day of July, 1850, sequestered 
ven the steamboat General Worth to secure a claim of $344 18 for supplies. They 

‘ gave bond in the sumi of $600. The same day Weber & Co. sequestered the 
tifls boat for a wood bill of $72. Their sequestration was previous to defendants’. 
dif- On the 29th day of July Hendricks et als. sequestered the boat and instituted 
bse. an action to recover the same as owners. Some time in August the plaintiffs’ 
ing attorney in the case of Hendricks et als. instructed the Sheriff to release the 
ave seizure in that case, and the plaintiff having bonded the boat in the suit of the 

defendants, it was released on the fifth day of September, 1850. In all these 
as suits there was judgment in favor of William Diggs. 
ry This suit is brought to recover $3000 damages for the wrongful suing out of 
ot) the writ of sequestration by which plaintiff alleges he ‘was deprived of the use 
the | of his boat and the profits he would have made during the period the boat was 
en under sequestration. 
ith The defence to the action relied on by defendants’ counsel is the plea of the 
cet prescription of one year, and the fact that the plaintiff could have given bond 
ors and released the boat had it not been for the suit of Hendricks, and that the 
his damages complained of cannot be considered even as the remote consequences 
ed of defendants’ act. 
ve On the first of these grounds we remark that the bond is expressly set forth 
in plaintiffs’ petition and may fairly be considered as the foundation of the 
an action unless the fact that the plaintiff has claimed $3000 damages instead of 
is $600 (the sum mentioned in the bond) precludes us from so considering the 
Le demand. Probably the surety in a sequestration bond could not be held 

i for a sum larger than that mentioned in the bond, but as between the 
is principals and the party whose property has been sequestered we see no reason 

; why they should not be bound beyond the penalty expressed in the instrument. 
rt In order to obtain the writ of sequestration the plaintiff must execute his obli- 
is gation in such sum as the court shall determine with the surety of one good 
g ; and solvent person, residing within the jurisdiction of the court, to be respon- 
a sible for such sum as the defendant may sustain in case the sequestration should 
oA 


be wrongfully obtained. C. P., 276. The writ is therefore delivered to the party 
upon his contract to be responsible for the damages which the act may occa- 


sion. 





D’Aquin. 
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The sum fixed in the bond ix not the measure of damages as againgt Ps 


plaintiff in the sequestration, for if defendant does not suffer damage to thy 
amount he cannot recover the whole penalty, and if he has suffered mg 
it in like manner ought to be considered as covered by the principal obligatiy 
of the party, although not by the penal sum mentioned in the bond. @, 
2113, 2114, 2115, 2120. We think therefore the suit is brought upon the prin. 
cipal obligation of the bond; the contract on which the writ was delivered t 
defendant and the action being ex contractu, it is not barred by the prescrip. 
tion of one year. 

The testimony shows that plaintiff was able to release his property from 
defendants’ sequestration by giving bond, and that he did so release it after 
the property was freed from Hendricks’ seizure. He has recovered three hyp. 
dred and fifty dollars from Hendricks et als. for their illegal seizure in their 
case, and we think one hundred dollars all that plaintiff is entitled to recover iy 
this. Where the process of the court is used in good faith we do not think 
party should be bound beyond the actual damage which the other party hag 
sustained. And where-a defendant can without trouble in such case release 
himself from the effects of a seizure upon his steamboat (which has been seized 
for an inconsiderable debt) by giving bond and refuses to do so, he should not 
be permitted to tax the party (whose only remedy may be a process against 
the boat) with any unnecessary delay of his boat in port, under the pretence 
that it was under seizure. In such case volenti non jit injuria. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed, and that the plaintiff recover judgment 
against the defendants in solido for the sum of one hundred dollars and five per 
cent. interest thereon from the judicial demand, and costs of both courts. 
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H. Moore et als. v.§ W. W. Wirnensvure et als. 


In the assessment of damages in a suit upon an attachment bond, the rule is that the plaintiff shall 
recover the damages actually sustained and no more: unless in a case where the attachment was 
utterly unfounded and malicious. 

Property which is under seizure by the United States Marshal is beyond the reach of the State pro- 
cess so long as the Marshal’s possession lasts, and an attachment from a State court is inoperative 
on property so situated. 


PPEAL from the Sixth District Court of New Orleans, Collins, J. 
A. N. Ogden & Stansbury and R. & H. Marr, for plaintiffs and appel- 
lants. Semmes & Edwards, for defendants. 

Bucuanan, J. This is a suit upon an attachment bond, against the princi- 
pal and surety. The condition of the bond is that the obligors shall pay the 
obligees all such damages as they or either of them may recover, in case it 
should be decided that the writ of attachment was wrongfully obtained. 

The judgment in the attachment suit having been in favor of the defendants 
in that suit (plaintiffs in this), was equivalent to a decision that the attachment 
had been wrongfully obtained. 

The plaintiffs appeal from a judgment which has assessed their damages at 
seventy-five dollars. The rule which governs in this kind of action is, that the 
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intiff shall recover the damages actually sustained, and no more; unless in 


* a case where the attachment was utterly unfounded and malicious. 9th Rob. 90, 


jd. 418, 2 An. 620. 
In the present case, there is no reason to doubt the good faith and probable 
cause of the attachment suit. The exception to the rule above stated, does 


not, therefore, apply. 


The plaintiffs complain that the defendants’ attachment was levied upon the 
steamboat ‘ Union,” at that time their property, and then in the custody of 
the United States Marshal, in virtue of certain proceedings in admiralty. That 
they had paid off a portion of the debts for which the boat was seized in the 
United States court; and had made arrangements for discharging the remain- 
der of the debts for which she was so seized. But, that, being unable to give 
security to the satisfaction of the Sheriff for the purpose of releasing the attach- 
ment issued from the State Court at the instance of defendant, the consequence 
was that plaintiffs were unable to procure the release of the seizures in admi- 
ralty: so that the steamboat Union was detained in the custody of the United 
States Marshal until she was sold by order of the admiralty court. 

The petition proceeds to state that plaintiffs could and would have procured 
the release of the Union (had it not been for defendant’s attachment), and 
would have employed her in the carrying of freight and passengers on their 
own account, or would have let her to others on charter for that purpose, 
whereby the boat would have yielded to plaintiff not less than two thousand 
dollars a month. 

The evidence shows that there never was any actual seizure of the steamboat 
Union by the Sheriff under defendants’ attachment. When that writ issued, 
the Union was already in the hands of the United States Marshal. She was 
beyond the reach of the State process, so long as the Marshal's possession 
lasted. Hagan v. Lucas, 10th Peters, 402; 8th Howard, 107; 14th Howard, 
52 and 368; 17th Howard, 475. And the Marshal’s possession lasted, as stated 
in the petition, until the Union was sold by him under a decree of condemna- 
tion by the admiralty court, to one John Keller. 

The defendants’ attachment was therefore never operative. 6th An., 584; 
Tth An., 664; 9th An. 311; id. 524. And it becomes unnecessary to examine 
the evidence in relation to profits which the plaintiff might have realised by the 
possession of the Union, had she been released from the custody of the United 
States Marshal. Until released from that custody, the attachment of defendant 
could interpose no obstacle to plaintiff's possession of the boat. The cause.of 
damage against defendant, which we have copied above from plaintiffs’ petition, 
rested upon a contingency which never happened, namely, the release of the 
Union from the seizures in admiralty. 

We think the judgment of the District Court has awarded to plaintiffs all the 
damages that they are entitled to under the circumstances. 

Judgment affirmed, with costs. 
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Lanata, Ganpotro & Co, v. Simp Heyry Grinnert, Master ayp 
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The captain of a vessel may keep the goods unless the shipper or consignee shall give him 































for the payment of the freight. C.C. 8213. But he cannot demand payment before giving the oe 
consignee an opportunity to inspect the condition of the shipment, and he is bound upon the ment tl 
consignee’s tendering the freight money, to place the whole lot of goods comprising the shipment the not 
on the levee, separate from other goods subject to the inspection of the consignee. demap 
PPEAL from the Sixth District Court of New Orleans, Cotton, J. a: 

C. Dufour, for plaintiffs. Durant & Horner, for defendants and appel. PP 
lants. ; J 
Sporrorp, J. The plaintiffs sued for the value of a lot of cheese consigned Bue 
to them per ship Henry Grinnell. tiff's ¢ 
The controversy between the consignees and the carrier is really reduced to note d 
the question, whether there was a legal delivery or offer of delivery by the plainti 
defendants ; for upon that point, turns the propriety of their demand to charge five y* 
the plaintiffs with drayage and storage. The 
The weight of evidence tends to the conclusion, that the plaintiffs were not rity, | 
allowed a proper opportunity to inspect the lot shipped to them before exact sold t 
ing payment of the freight. They tendered a payment of the entire freight house 
bill upon an entire delivery of the goods, which was refused. Some of the was C 


testimony goes so far as to say, that the plaintiffs were prohibited from touch 
ing a box until the entire freight was paid, although a considerable part of the 
shipment was still in the hold. And the defendants admit that they demanded — 
pro rata freight upon the boxes placed upon the levee before the consignees 
could have an opportunity of seeing whether the rest of the boxes on board 
the ship were in good order. 

The captain might have demanded security of the plaintiffs for the payment 
of the freight, and in default thereof have kept the goods. C C. 3213. But 
he did not demand security. He demanded the money before giving the con- 
signee an opportunity to inspect the condition of the shipment. This was 
more than he had a right to demand. “The master cannot detain the goods on 
board the ship until the freight be paid, for the merchant ought to have an 
opportunity to examine the condition of the goods previous to payment.” 8 
Kent Com. 214. And the whole lot of cheese shipped to the plaintiffs should 
have been placed separately from other goods upon the levee, subject to their 
inspection, upon their tendering the freight money. 

The defendants acted hastily in warehousing the goods before the consig- 
nees were in default for not receiving them, and the judgment is correct. 
Judgment affirmed. 
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Jeane Marte Saramia v. Jean Courrkek. 


fhe defendant being sued on his note payable to plaintiff’s order, set up as a defence that he had 
gold to the plaintiff, by notarial act, the stock in trade, &c., of a coffee house, the price of which 
was composed in part of the note sued on. The notarial, act of sale contained an acknowledg- 
ment that the price was paid in “current money.” It was held : That as the plaintiff had held 
the note at the time of the sale, and after the sale had continued to hold it, without making any 
demand of payment until it was nearly prescribed, parol evidence should be let in to establish 
that the note sued on formed part of the price of the sale. 


PPEAL from the District Court of Jefferson, Burthe, J. 
L. U. Gainnié, for plaintiff. H. Trae, for defendant and appellant. 

BucuanaN, J. The plaintiff sues defendant upon his note, payable to plain- 
tiff’s order, four months after date, and dated 15th November, 1851. The 
note does not appear to have ever been protested, has always been held by 
plaintiff, and suit was only brought upon it in January, 1857, when nearly 
five years had expired from its maturity. 

The defence is, that said note was satisfied and paid in full before its matu- 
rity, in the following manner: that on the 19th December, 1851, defendant 
sold to plaintiff by notarial act, the stock in trade, fixtures, &., of a coffee- 
house, for two thousand dollars, expressed in the deed to be cash, but which 
was composed in part of the note in question, which was counted as so much 
cash. 

On the trial, after the note had been given in evidence by plaintiff, defen- 
dant gave in evidence a certified copy of a notarial act of sale, of a coffee- 
house, as described in the answer, and containing the following clause : 

“La présente vente est faite et acceptée pour et moyennantle prix et somme 
totale de deux mille piastres, que ledit vendeur déclare et reconnait avoir 
regu comptant en monnaie du cours, du dit sieur acquéreur, auquel il con- 
eéde quittance et détharge définitive.” 

Defendant then offered to prove by several witnesses in court, and one of 
whom was on the stand and sworn, that the sale of the coffee-house in ques- 
tion was made for the purpose of satisfying the note now sued upon, and that 
the amount of the same, five hundred dollars, was counted as so much of the 
cash price of said trade, between the parties. But, upon objection made by 
the plaintiff, the District Court rejected said testimony, on the ground that 
the same contradicted the notarial act of sale. 

We think the court erred. The cause of a contract is always open to proof 
explanatory of its true nature, as between the parties. C. C. 188, 1894; 3 
An, 235, 281. 

The defendant acknowledges in the notarial act, to have received the price 
of the sale ‘in current money.” This expression was liable to explanation, 
and there is nothing contrary to the terms of the act, in proof that the de- 
fendant’s negotiable note running to maturity, was taken for current money, 
as between these parties. 

And there was another reason for giving the defendant herein an opportuni- 
ty of explaining by testimony the meaning and intention of the parties, 
namely, the fact that plaintiff had held the note in question after maturity, 
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without any demand of payment made of defendant, until prescription wad ' 
the eve of being acquired against the note. 

It was also a circumstance out of the usual course of business, and 
admitted, if it did not require, explanation, that plaintiff, being the holder, i 

ecember, 1851, of defendant’s note for five hundred dollars, should yet have. 
been paid by him that sum in cash as the price of a purchase; and neithe 
then nor afterwards (although the defendant had thus been put in funds by 
plaintiff himself) should have exacted payment of the note, which, as already 
observed, was always held by him. 

A number of cases are cited by defendant in support of his right to offer 
witnesses to explain these circumstances. 10 An. 792; 9 An. 127, 284; 7 
An. 183; 5 An. 140, 406, 649; 7 Rob. 61, 387; 6 La. 31, 661; 2 La, 481, 

We have said, in the commencement of this opinion, that the note sued Up 
on does not appear to have been protested. It is true, we find the fol} 
note of evidence made by the Clerk: ‘ Plaintiff introduced in evidence the 


note and protest swed upon.” But the petition makes no mention of a protest; . 


there is no copy of a protest in the transcript, although the Clerk certifies 
that the said transcript “‘ contains a full, true and correct transcript of all the 
documents filed, of all the proceedings had, and of all the evidence adduced, 
and upon which judgment was rendered in the suit.” 

The judgment of the District Court gives interest only from the judicial 
demand, not from the maturity of the note, as it would have done, had ther 
been a protest. 

Finally, no suggestion of a diminution of the record, nor motion to dismiss 
the appeal for want of a perfect record, has been made. 

All of which circumstances have convinced us of the truth of the statement 
of counsel for defendant in his printed brief—a statement not contradicted by 
the opposite counsel—that the mention of a protest in the note of the evi- 
dence by the Clerk, was a clerical error. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that the cause be remanded for a new trial, with in- 
structions to the District Judge not to reject testimony of witnesses to estab- 
lish that the note sued upon in this case, formed part of the consideration or 
price of the sale of a coffee-house mentioned in defendant's answer; and that 
plaintiff and appellee pay costs of appeal.” 

Sporrorp, J., dissenting. In this case we have to do only with a single 
legal question, which is presented by a bill of exceptions. 

The evidence rejected was offered to prove an allegation in the defendant's 
answer, that although he had admitted, in an authentic act of sale from him 
self to the plaintiff of a coffee-house, that ‘he had received the price ($2,000) 
in cash, the truth is, that said amount was never so received by respondent, 
as expressed in said act, and that said establishment was sold to plaintiff by 
said respondent to satisfy the note sued upon, and that, for the balance of the 
price of said establishment, plaintiff was to meet and discharge several out 
standing claims against said respondent then existing, and which claims were 
incurred to supply said establishment with goods and liquors amounting # 
about $1,500.” 

» The defendant then distinctly proposed to contradict his acknowledgment 


in an authentic act passed between himself and the plaintiff, without any alle 
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of fraud or even of mistake. For, he proposed to prove that he had 

* not received from the plaintiff $2,000, comptant en monnaie de cours, but that 

the plaintiff, in lieu thereof, had promised to assume certain debts of the de- 
fendant. 

1 do not find that any of the authorities cited, justify the admission of this 
evidence. The act sought to be contracted is within the category described in 
Derouin v. Segura, 5 An. 550. “The acts which cannot be contradicted by 
parol evidence, are those which contain contracts and create mutual obliga- 
tions.” 

The question of the admissibility of the evidence is alone before us, and it 
must be controlled by a rule of law, uninfluenced by suppositions as to the 
possible equities of the case. If presumptions of fact are to be looked to, then 
it would be proper also to inquire why the defendant, if he paid his negotiable 
note to the holder some months before it was due, did not take it up. 

I think the judgment should be affirmed, because I see no error of law in 
the ruling of the District Judge. 


J. L. Marcracge rv. Streamer H. M. Waieut, Caprain anp Owners. 


The Act of the Legislature of the 25th of March, 1840, which imposes a fine of $500 on the captain 
and owners of a boat, when a slave is found aboard without a written permission of the owner, 
does not make it necessary there should be a conviction in a criminal prosecution to entitle the 
owner to recover the fine. 

Aguilty intention is a necessary element in ascertaining whether the penalty under the statute has 
been incurred, and although the fact of the slave having been found aboard without such permis - 
sion of his owner, is presumptive evidence of the guilty intention of depriving his master of him 
and of transporting him out of the State, or from one part of the State to the other, yet such pre- 
sumption may be rebutted by other evidence. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. Foulhouze, for plaintiff. C. B. Singleton, for defendants and appel- 
lants. 

Bucuanan, J. This is an action for wages of a slave hired on board a steam- 
boat without the consent of his master, and for a fine of five hundred dollars, 
under the provisions of the Act of 25th March, 1840, page 87 of the Session 
Acts. 

The evidence establishes that the slave hired himself on board, as under- 
steward. The steward of the boat, who hired him, and the Clerk, both prove 
that the slave had a pass, which was filed amongst the boat’s papers ; but the 
pass cannot be found, nor do those witnesses recollect whose name was signed 
to the pass. It is also proved, that the slave was runaway from his master, 
the plaintiff, during the period that he was employed on board the H. M. 
Wright, and that plaintiff was offering a reward in the newspapers for his ap- 
prehension. It is, therefore, certain that he was ignorant of the fact of his 
slave being employed on board this boat. When he was found on board the 
Wright, by persons sent by plaintiff, the slave had no written permission to 
work there, although he was provided with one afterwards by plaintiff’s brother- 
inlaw. But plaintiff does not appear to have sanctioned this act of his 
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brother-in-law. On the contrary, he came to town directly on being informe 
of it by letter, and took the slave from on board the boat. all 

A question has been made, on the strength of a dictum in the case of Bug 
dy v. The Vanleer, 6 An. 35, that the fine of $500 imposed by the second 
section of the Act of 1840, could only be inflicted after conviction in a criming | 
prosecution. There does not appear to be any warrant in the terms of th 
Act for this doctrine. The second section says: ‘“‘ The said fine shall be in. 
curred when the said slave or or shall be found aboard, without a written 
permission from their owners.’ 

The evidence shows that the slave Jacko was absent (runaway) from hig 
master’s service from the last of January until the commencement of Septem. 
ber, making seven months ; during all of which time he appears to have been 
employed on board the steamboat H. M. Wright, at $20 per month, whid 
were paid to himself. The defendants are liable to plaintiff for one hundred 
and forty dollars, wages of said slave, in addition to five hundred dollars, the 
legal penalty abovementioned. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be amended, and that plaintiff recover of 7. D. Clarke, master of the 
steamboat H. M. Wright, the sum of six hundred and forty dollars, with pri- 
vilege on said steamboat, and costs of the District Court; those of appeal to 
be paid by plaintiff. 


ON A RE-HEARING, 


Sporroxp, J. A re-hearing has been granted as to one point in this case, 
namely, the liability of the defendants to pay the plaintiff a fine of $500 for 
having his slave on board their steamboat without the written permission of 
his owner. 

Our decision upon this point was based upon a very positive and compre- 
hensive clause in the second section of the Act of 1840, page 89. ‘* The said 
fine shall be incurred, when said slave or slaves shall have been found aboard 
without a written permission from their owners.” 

If that clause stood alone, there could be no question of the correctness of 
our former judgment. The bare fact of finding a slave on board a steamboat, 
without the required permit, would fix the liability of the master and owners 
of the boat. 

But, upon a survey of all the provisions of this obscurely framed law, it 
would seem that the Legislature did not intend that the bare fact should con- 
stitute the offence or give rise to the severe penalty, but that the fact must be 
coupled with an intent, of which intent the fact was to be presumptive evi- 
dence, to be rebutted only on the testimony of two witnesses not employed on 
the boat, corroborated by circumstances. 

The fact gives rise to a presumption that the captain or owners received the 
slave on board “with the intention of depriving his master of him andof 
transporting him out of the State, or from one part of the State to the other.” 
Section 1. The ingredient of a guilty intent is, therefore, a necessary element 
in ascertaining whether the penalty was incurred. See Winston v. Foster, 5 
Rob. 113. 
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. From the fact, in this case, that plaintiff's slave was found on board the 


intent of the captain to deprive the owner of him. 

Has this presumption been rebutted in the mode prescribed by the sta- 
tute ? 

In the application for a re-hearing, we are referred to the testimony of two 
witnesses, St. German and Smithers, not employed on board, and to various 
circumstances, to rebut the legal presumption. 

Upon a careful review of this evidence, it appears sufficient to establish that 
Captain Clark did not receive the boy on board his boat with intent to de- 

ive his owner of him. 

It is, therefore, ordered that the judgment bevetetees rendered in this cause 
be set aside, so far as regards the penalty of $500; and that the sum awarded 
the plaintiff be reduced to one hundred and forty dollars; and that the judg- 
ment in other respects remain undisturbed. 

BucwaNnay, J., took no part in the decision on the re-hearing. 


Succession OF Henry Fercuer, f. m. c.—QOpposition of Rev. G. J. 
Duquesnay. 


An appeal taken on behalf of the State by an officer unauthorized to prosecute such appeal, which 
is therefore dismissed, does not bar a subsequent appea! from the same judgment, by an assignee 
of the State whose interests have been affected by the judgment. . 

The universal legatee having seizin of the property of a succession, is not accountable for the 
revenues of a particular legacy, before delivery, or a demand of delivery made of him in due form 
by the particular legatee. €.C. 1619. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Roselius and W. C. Miller, for appellants. A. Robert, Collens & 
Wooldridge, and J. Foulhouze, for appellees. 

Srorrorp, J. This succession has been heretofore decreed to belong to the 
State. See Succession of Fletcher, 11 An., 59. 

Some months afterwards, when the succession was about to be wound up, 
pursuant to that decree, the Rev. G. J. Duguesnay, in his quality as Curate 
of the Church of St. Louis, filed an opposition to the tableau of distribution, 
upon which he claimed to be classed as a creditor of the succession for the 
sum of $6000. His opposition was sustained to the amount of $5141 24, by 
a judgment of the District Court, rendered on the 14th of January, 1857. 

From this decree Henry C. Miller, an attorney appointed by the Auditor of 
this State, immediately prosecuted an appeal to this court. 

This appeal was on motion dismissed by this court, on the ground that an 
attorney appointed by the Auditor had no right to ask an appeal in the name 
of the State from a judgment of one of the courts of New Orleans. See Suc- 
cession of Fletcher, 12 An., 498. 

Pending that appeal, the State of Louisiana renounced and assigned its rights 
inthe Succession of Eletcher to Aspasie and Catiche Boham, free women of color, 
(who are the present appellants,) by a legislative Act, approved March 19th 


H. M. Wright, without his written permission, the law presumes the 8st. Wave. 
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These parties were specially empowered by the 
Act to take charge of said estate to the same extent that the State of Louj 
was then entitled. 


On the 16th June, 1857, Aspasie and Catiche Boham asked for and obtain 


an order of appeal from the judgment of the 14th January previous, Sustaining 
the opposition of Duguesnay. This appeal is now before us. 

Duquesnay has moved to dismiss the appeal, upon grounds which appears 
us untenable. 

Under our decision, the former order of appeal was a mere nullity, bec 
not asked for by any person competent to represent the State. The State, 
being decreed heir to the succession, had an obvious interest in reversing 4 
judgment which reduced the sum coming into the public treasury more thay 
$5000. The State had a right to appeal, which would last one year from the 
time of the rendition of the judgment. Having, in contemplation of law, takeg 
no appeal, the State had waived none of its rights on the 19th March, 185%, 
when it transferred them, such as they were, to the present appellants. Among 
those rights was the right of appealing from the judgment on Duquesnays 
opposition. Asphasie and Catiche Boham, by virtue of their subrogation t» 
the rights of the State, acquired the right to appeal, which the District Judge 
properly accorded to them. 

All the other grounds urged for a dismissal should have been urged upon 
the rule taken by Duquesnay, to set aside the order of appeal in the lower 
court. The identity of the appellants as the parties namedin the Act of March 
19th, 1857, and their compliance with the terms of that Act, were not con 
tested by the rule below, and we see no evidence in the record to justify any 
doubt here upon these points. 

The motion to dismiss is, therefore, overruled. 

The opposition of the Rev. Curate of the Church of St. Louis was founded 
upon the allegation that the deceased Henry Fletcher was accountable and 
legally liable to him for the sum of $6000, for the rents of certain real estate 
held and enjoyed by /letcher, as the testamentary executor of the Widow 
Bernard Couvent, from the 1st May, 1837, to the Ist May, 1847. 

The origin of this stale demand appears to be this : 

In her last will, the Widow Couvent, f. w. ¢., left the following particular 
bequest: 

“ Je veux et ordonne que mon terrain 4 l’encoignure des rues Grands Hom- 
mes et de l'Union soit 4 perpétuité consacré et employé al’ établissement d'une 
école gratuite pour les orphelins de couleur du faubourg Marigny. 

Cette école s’établira sous la surveillance du révérend Pére Maenhaut, et, en 
cas de mort ou d’absence, se trouvera sous la surveillance de ses successeurs 
en office. En conséquence, j’entends que les dits terrains et édifices ne soient 


jamais vendus sous quelque prétexte que ce soit, mais au contraire qu'il y soit 


fait par souscription ou autrement toutes les améliorations et additions que le 
temps et le nombre des enfants orphelins pourront exiger.” 

She then instituted Henry Fletcher, whom she had previously appointed 
executor of this will with seizin of her property, her universal legatee, in the 
following terms : 

‘Mes dettes et mes legs une fois payés, dans le cas qu’il resterait quelque 
chose, je nomme et institue le dit Henry Fletcher, mon légataire universel, 
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par jui en disposer et en faire la distribution, suivant les instructions que Svocmsson ov 

jui donnerai de vive voix.” a 
The testatrix died about the Ist of May, 1837. 
It does not appear that the Curé Maenhaut made an attempt to carry out 

the scheme of the testatrix, or to establish the contemplated school, until the 

spring of 1847. In April of that year, a number of free colored persons formed 

themselves into a voluntary corporation, under the general law, which was 

styled ‘* La Société Catholique pour linstruction des Orphelais dans lindi- 
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ce. 
On the 6th of May following, by an authentic act, to which Henry Fletcher 
was a party, Maenhaut ceded to this society the property at the corner of 
Greatmen and Union streets, bequeathed as aforesaid by the Widow Couwvent. 

In this act is the following declaration: “Et le dit Rev'd. C. Maenhauta 
de plus exposé que jusqu’é ce jour, il n’a vu la possibilité de mettre 4 exécu- 
tion les volontés de la testatrice, et qu’en conséquence Henry Fletcher, Yexé- 
cuteur testamentaire et légataire universel de la dite veuve Bernard Couvent, a 
continué jusqu’a présent 4 jouir lui-méme des revenus de la propriété dont il 
sagit, sans que lui le Révérend C. Maenhaut s’y soit le moindrement im- 
miscé.” 

It does not appear that there was ever any written recognition on the part 
of Fletcher, that he was accountable to any one for the rents of this property 
from the death of the testatrix up to the date of the cession. 

No judicial demand was made by any one for an account for those rents, 
antil June, 1856, more than nine years after F'letcher had ceased to possess 
the property, and nearly three years after his death. 

The opponent Dugquesnay is the successor in office of the Rev'd. Curé Maen- 
haut. He now demands that the revenues of the aforesaid property from 1837 
to 1847, be paid to him out of Fletcher's succession, by virtue of the right of 
survillance over the school, given him by the will of the Widow Couvent. 

We think it clear that the will gives him no right of action for those rents. 
Not to notice other obstacles, it will suffice to say that Fletcher had the law- 
ful seizin of the property, that it was bequeathed as a special legacy to found 
aschool which, not he, but the Curé Maenhaut was to found, and that he was 
never in default for not delivering the legacy. Indeed, the opponent's prede- 
cessor, Maenhaut, when he received the property and devoted it to its chari- 
table destination, expressly declared that, up to the 6th of May, 1847, it had 
not been possible to put the wishes of the testatrix into execution. 

Fletcher then, as the universal legatee of the testatrix, was proprietor of 
the revenues up to that time, since she made no express declaration in her will 
that they should belong to any one else before the establishment of the school 
by the Curé Maenhaut. 

“Every legacy under a particular title gives to the legatee, from the day of 
the testator’s death, a right to the thing bequeathed, which right may be trans- 
mitted to his heirs or assigns; and this takes place as well in testamentary 
dispositions, universal or under an universal title, as in those made under a 
particular title. 

“Nevertheless, the particular legatee can take possession of the thing be- 
queathed, or claim the proceeds, or interest thereof, only from the day the de- 
mand of delivery was formed according to the order herein before established, 
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C. 1619. 


But the opponent Duquesnay also claimed the amount of these revenues un. 


der an alleged oral promise of Fletcher. 

If he did not owe them, such promise would be a nude pact. But the evi- 
dence is too uncertain and inconclusive to establish a valid and perfect con. 
tract on the part of the deceased to pay a specific sum of money, even if there 
were a natural obligation to support such a contract. dt 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
District Court, so far as it respects the opposition of J. ZL. Duquesnay, curate, 
&c , be avoided and reversed, and that the opposition of said Duguesnay ty 
the account and tableau of distribution herein filed, be dismissed, the said op. 
ponent paying the costs thereof in the District Court, and the costs of this 
appeal. And it is further ordered, that in all other respects, the judgment 
appealed from be affirmed. 





L. Surer v. Crry or New Orteans. 
Where the Clerk has omitted to issue a citation of appeal in conformity to the order granting the 


appeal, the error is not attributable to the appellant; the appeal will not be dismissed on such 
ground, but time allowed to correct the error. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 


E. H. Durell, for plaintiff. J. J. Michell, for defendant and appellant. — 


Merrick, C. J. In this case there is a motion to dismiss the appeal. 

The judgment was signed on the 31st day of January, 1857. The motion 
for an appeal and order of appeal were made and allowed on the 4th day of 
February, it being also ordered that a citation of appeal issue to the plaintiff. 

On the 14th of February, the plaintiff took a rule upon the defendant be 
fore the District Court, to show cause why the order for a suspensive appeal 
should not be set aside, on the ground that no proper appeal had been taken. 
When the rule came on for hearing it was ordered, on the motion of plain- 
tiff’s counsel, that the rule be dismissed. 

This is not one of those cases in which the want of a citation is attributable 
to the appellant. It was prayed for in the motion for an appeal and the vo 
luntary appearance of the plaintiff in his rule to set aside the order of ap- 
peal, and the abandonment of that motion was calculated to put the Clerk off 
his guard. Under the nineteenth section of the Actof 1839, it is inthe power 
of this court to give time to correct the error. See Act of 1839, p. 164. 

Now, therefore, unless the plaintiff and appellee do enter a formal waiver of 
the citation of appea) in this case, it_is ordered, that this case be continued 
until the second Monday of June next, in order that the plaintiff and appellee 
may be served with the copy of the motion and order, as well as the citation 
of appeal. 
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Succrssion oF Martin H. Devereux. 


A partition of a succession made between an heir of age and minor heirs cannot be epposed by the 
heir who was of age and who went into possession of his portion, on the ground of informalities 


in the proceedings as regards the minor heirs. 
fuch a partition, although not homologated, is binding on the heir of age who signed the act of 
partition. The decree of the Judge was only necessary to bind the minors. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
0. Roselius, for tutrix and appellant. Semmes & Labatt, for opponent 
and appellee. 

Merrick, C. J. The partition made on the 10th day of July, 1852, cannot 
be disturbed in this proceeding on account of the causes alleged. 

In 1848, Martin H. Devereux applied to the Probate Court to be confirmed 
as tutor to his minor daughter, the present opponent in tnis case. In 1845, he 
rendered his tutor’s account in the same court, contradictorily with the under- 
tutor, wherein he showed a balance due his daughter from her deceased mother’s 
estate and the community of $17,370 57. This account was homologated 
November 14th, 1845. 

Devereux having contracted a second marriage, died in 1851, leaving two 
minor children by such second marriage. His second wife also survived him, 

George Allen was appointed his testamentary executor. 

The opponent arrived at the age of majority on the 6th day of January, 
1852. 

The executor, in May, 1852, on presenting his final account wherein he had 
set forth the indebtedness of the estate to the opponent and the amount coming 
to her, the widow and minor heirs, proposed a plan of distribution or division, 
and in order to facilitate the payment of opponent and to effect a partition be- 
tween the parties, and avoid a sale, prayed that the heirs be notified of the 
filing of the account and alleged that a family meeting would be called to deli- 
berate, and prayed that petitioner be discharged. In this account he placed 
the opponent's claim against her father’s succession at the same sum as men- 
tioned by her father in his account, and added thereto her share of the residue 
of his estate after making deduction of her debt. The account (which had 
been shown to her and explained previous to its being filed) was duly notified 
to her after the same was filed, and she expressly approved of the proposed 
giving in payment and partition on the basis set forth in the account on the 
16th day of June, and it was homologated on the 19th day of June, 1852. 

The family meeting was convoked and was assisted by experts who appraised 
the property proposed to be set apart to pay opponent her debt and allot to 
her her portion of the estate to be divided, and also the portions proposed by 
the executor to be set off to the widow and the minor heirs. The family 
meeting advised that the proposed partition and giving in payment should be 
carried into effect, and recommended that the same be done as soon as prac- 
ticable. Te under-tutor concurring, the Judge homologated the deliberations 
of the family meeting and ordered “‘a final settlement and partition among 
the widow and heirs of the late Martin H. Devereuz, as well of the community 
as of the separate property belonging to the succession of the deceased, and 
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ag nd the payment of the debts* and legacies of the succession, by giving in 
ment, setting apart and conveying certain property equivalent in value to the a 
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claims and rights of the respective parties against and in the succession of the 
deceased, (be) made before H. B. Cenas, Notary Public of this city, in ago, 
dance with the account herein of the testamentary executor and of the adyigg 
of the family meeting.” This decree was signed July 7th, 1852. 

On the tenth day of the same month, the partition took place, and precisely 
the same property was set off to the opponent in payment of her claim against 
her father’s estate, as well as her interest in it as was proposed by the executor 
and recommended by the family meeting and ordered by the Judge. Andig 
like manner was the property set apart to the widow and the minor heirs, 

The opponent was a party to the act of partition and signed the same with 
the widow and tutrix, the experts, the notary and the witnesses. 

One clause of the act reads thus: “ And the said Miss Mary Hart Devereug 
(i. e. the opponent) and Ars. Mary C. Devereux do by these presents transfer, 
convey, assign and set, over unto the said minors Anna M. Devereuz and 
Catherine Devereux all their right, title and interest in and to the property 
herein allotted and given in payment to the said minors.” 


The widow and under-tutor in like manner recognize the rights of the oppo. © 


nent, and all parties acknowledge the receipt from the executor and posséssion 
of the property “set apart, conveyed and given in payment of their respective 
claims and rights against and in” the succession. 

The opponent as well as the widow and heirs have been in the possession 
and enjoyment of their respective portions ever since, 

The act of partition not having been homologated by the decree of the 
court, the opponent filed an opposition to the partition on the 19th day of 
January, 1856, which was amended in May of the same year, and citation 
served upon the widow individually and as tutrix the 28th day of May. 

As to so much of the opposition as attacks the tutor’s account and the judg. 
- ment homologating the same, the Judge of the Fifth District Court correctly 
decided that he had no jurisdiction. 

The question, therefore, to be decided by this court, is whether or not the 
partition signed by the opponent is binding upon her ? 

It is contended that the partition is informal because special tutors were not 
appointed to represent the two minors as required by Article 1291 of the Civil 
Code, and because the allotment of the shares to the minors was made con 
jointly. 

At the time the opponent signed the act of partition, she was of full age, 
and the instrument required no homologation to make it obligatory upon her 
It was an act which, if all the parties had been majors, would not have required 
the decree of the Judge to give it validity as to any one. The decree of the 
Judge was only required to bind the minors. The widow and major heirs had 
the right, if they had so chosen, to withhold their signatures and approbation 


from the act. If they had done so, they would have been at liberty at any. 


time before ratifying it by taking possession of the property, to oppose the 
partition and show irregularities in it. But having approved the act, having 
conveyed to the minors the interests allotted them by the act, they are in the 
condition of parties who have voluntarily confessed judgment. They cannot 
afterwards be permitted to attack the proceedings for want of form at least 
C. C. 1785, 1438. All that they now can do, is to present the partition for 
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to confirm the act of partition, she has the right to call such family meeting. 
6. 0. 1788. 

These views have been repeatedly recognized by our predecessors. 

In the case of Cooney’s Heirs v. Clark, 7 L. R. 160, it is said: “The prin- 
cipal objections to it (the partition) are its informalities in the proceedings and 
want of homologation in due time. It is true that the proceedings did not 

to be clothed with all the formalities which probably are required by 
law to give absolute and conclusive effect to them as a final partition. It was 
made in judicial form between co-heirs, some of whom were minors represent- 
ed by their mother and tutrix, and if the property really belonged to the 
estate of their father, the partition gave to each heir a separate title to the 
property by him partaken, good and valid until annulled or changed by the 
application of those interested in the succession. See La, Code, Arts. 1219 
and 1438.” 

In the case of Dufau et al. v. Latour et al., 8 L. R. 552, the suit had been 
brought without noticing a previous partition. On an exception being taken 
to the action, the court says: “‘The act of partition relied on in support of 
the exception recites that ‘the surviving husband and the heirs properly re- 
presented appeared before the notary, who was the same Judge of Probates in 
pursuance of a previous notice, and that the notary proceeded to open the 
present procés verbal of partition.’ It then sets forth the net amount of the 
estate in money, after deducting the charges, and concludes by exhibiting the 
distributive share of each of the heirs. It appears to be signed by all parties 
interested, the married women duly represented by their husbands,” 

“We are of the opinion,” the court proceeds, “that the Court of Probates 
did not err in sustaining the exception. While this act remained in force and 
not rescinded, no new partition could be provoked. The parties are to be 
governed by it as to the shares they are respectively entitled to; and if any of 
the heirs have received more than their share at the sale of the estate, their 
c-heirs are entitled to an action to enforce the contract and to equalize the 
shares in the courts of ordinary jurisdiction.” 

In the case of Baham et al. v. Baham, 11 L. R. 511, Carleton, Judge, as the 
organ of the court, said: ‘‘Courts should listen with great caution to objec- 
tions of this nature, (objections relating mostly to matters of form in a sale to 
effect a partition,) when no injustice appears to have been done. The formal- 
ities prescribed by law for conducting suits and the fulfillment of contracts, 
are intended as a safeguard to protect the rights of parties, and should never 
be used as a weapon to inflict an injury. In the case now under consideration, 
the sale took place on the 27th of May, 1835, and no complaint was heard 
until the 27th of August, 1836, when the plaintiffs filed their petition.” 

The testimony having shown that the parties complaining had ineffectually 
offered some of the notes taken at the sale to effect a partition for discount, the 
court remarks further : 

“This testimony, standing as it does, wholly uncontradicted upon the record, 
shows what, in our opinion, amounts to a ratification of the sale ; and that any 
objections on the part of the plaintiffs against the irregularity of the proceed- 
ings, if any have intervened, comes too late.” 

In the case of Kemp v. Kemp et al., 15 L. R. 520, Bullard, Judge, as the 






jon and cite the proper parties who have the right to oppose the a g 
same, and if the appellee shall deem the advice of a family meeting necessary 
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Sucomssiox oF organ of the court, said: “As it relates to the heirs of ageat the time of th + Ps 
partitions, they have no right to complain, and so far as they are concerned 
those acts ought to be held valid. But the minors and those not parties ay _ 
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not concluded, and their portions ought to be made up to them according ty 
the principles of equity. Such partial and informal divisions of property ought 
not to be treated as absolute nullities, specially when they have been acquieseag 
in for a series of years, and while the rights of minors are to be protected, 
other vested rights are, if possible, to be maintained.” See Opinion Book 
No. 9, p. 578. 

From these authorities, it appears that Article 1785 of the Civil Code, which 
declares that those who have treated with a minor cannot plead the nullity of 
the agreement, if it is sought to be enforced by the party when the di 
ceases, or by those who legally administer the rights of such person during 
the disability, is applicable to a partition, and that the major heir who hag 
signed and ratified the act of partition cannot be heard to allege its nullity be 
cause not formal as to the minor. 

The case of the Succession of Story, 5 An. 210, is not at all opposed to the 
previous decisions. That case was a direct appeal from a partition which the 
appellants had never ratified, but which they were opposing. Of course they 
had a right to have the forms of law pursued in making the partition. The 
case of Gassen v. Palfrey, 9 An. 560, is also one of those cases in which this 
court has held that the bidder at a judicial sale who has not either paid the 
price or taken possession, is not obliged to complete the purchase and pay the 
price where he discovers illegalities in the proceedings, which have led to the 
sale, calculated to throw a cloud upon his title: a very different case from that 
where the purchaser has signed the act of sale or adjudication and taken pos 
session. 

As it respects the allotment of the shares of the two minors conjointly, if they 
are prejudiced by it, they alone can complain. At most, they are only pre 
judiced by its making them pay the costs of a partition between themselves, 
whilst any loss would be borne by both and any advantage by the increase in 
value of any portion of the property would benefit both. This is not a matter 
entering into the essence of the contract of partition, as often portions allotted 

per stirpes will not admit of further subdivisions. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the District Court be reversed, and that the opposition of Mary Hart. 
Devereux, wife of Cornelius Noonan, appellee, to the partition of the estate of 
her father, Martin Harper Devereux, be dismissed and the prayer of said. 
opposition rejected at cost of appellee in both courts. 


Sporrorp, J., took no part in this decision. 
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C. M. Harr v. R. A. Srewarr. 


the Article 456 of the Code of Practice does not refer to the award of amicable compounders. Where 
there is no allegation of fraud or other malpractice the homologation of the award of amicable 
compounders should be made on motion without any delay being granted to the adverse party. 


PPEAL from the District Court of St. Bernard, Rousseau, J. 
R. & R. H. Marv, for plaintiff. R. A. Upton, for defendant and ap- 
t. 
Cour, J. The only question in this caseis whether, when it is agreed to leave 
the decision of the case to amicable compounders, and their award is to be final, 
whether a party can ask to have the award homologated when the counsel of 
the other party is present in court, and when no allegation of fraud or other 
malpractice are set up, without following the provisions of Art. 456 of the 
Code of Practice, and calling upon the adverse party to show cause within ten 
days after the notice of such motion shall have been served on him, why such 
report or award should not be homologated. 

We think that the notice of ten days in the case at bar was not necessary, 
because Articles 459 and 460 of the Code of Practice declare that the court 
aannot revise the award of amicable compounders. 

Art. 456 of the Code of Practice does not refer to the award of amicable com- 
pounders: for there would be no use to give the notice when the court has not 
the power to rectify the errors in the award. 

The reason of this is found partly in Art. 3077 of the Civil Code, “‘ Amicable 
compounders are authorized to abate something of the strictness of the law in 
favor of the natural equity.” 

The court cannot correct what may appear to it errors, for they may have 
been caused by yielding to the dictates of equity. 

If appellant had suggested fraud or malpractice at the time the motion was 
made to homologate, it would have been proper for the court to have granted 
delay, but no such suggestions were made. 

Art. 456 of the Code of Practice evidently refers to ordinary errors which 
may exist in the award, and requires a notice of ten days to the opposite party 
to give him an opportunity of alleging them ; and as courts have not the right 
of correcting them in the awards of amicable compounders, this notice is not 
then necessary when made by this class of arbitrators. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 

Merrick, ©. J., concurring. I think the same notice is required in the case 
of the award of amicable compounders as in the case of arbitrators. C. C., 
8077. Although the award of the amicable compounders cannot te set aside 
for the causes for which an award may be annulled, still the rule or motion is 
important as there may be a good reason why the award of amicable com- 
pounders should not be homologated ; such as informalities in their proceed- 
ings, the want of the oath, or the investigation and decision of matters not 
submitted to them. 

But in the present case the defendant has waived the motion and notice by 
voluntarily excepting to the award. In my opinion this exception formed an 


a 
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issue which ought regularly to have been set down for trial, and Judge, 
thereon rendered. 

But the defendant does not complain that his cause was not set dows ait ? 
trial, but, that it was tried when it was not at issue for want of & written 
motion to homologate. 

I, therefore, think the judgment ought to be affirmed. 

Vooruies, J., concurring. After the joinder of issue in the court below, the 
parties litigant agreed to submit to amicable compounders the matter in dig. 
pute between them, and to abide by their award, which should be final, J 
vase of disagreement, the amicable compounders were to select an umpi 
which was done. The litigants also agreed to waive the oath and all other 
formalities required by law to be observed by the amicable compounders. 

An award made in accordance with this agreement was filed in the court 
below on the 18th of June, 1856. Twelve days after, the defendant filed g 
petition alleging that the award contained errors to his prejudice, and praying 
that the said award might be examined on its merits; and, after due hearing 
and oyer, reversed and annulled, and judgment rendered in his favor according 
to the nature of the case, &c. 

The motion of the plaintiff to homologate the award was made on the 6th of 
October, 1856. 

It is perfectly clear, that the award could not be disturbed by the Judge, 
whose duty was limited merely to its homologation as it stood, in order that 
it might have the effect of a definitive judgment. And the award does not ap- 
pear to have been assailed on any legal grounds, 

I am, therefore, of the opinion, that the defendant must, under these circum. 
stances, be considered as having waived the ten days notice, if such notice be 
essential, to show cause why the award should not be homologated. 

For this reason I concur in the conclusion of Mr. Justice Cole for the affir- 
mance of the judgment of the court below. 
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O. G. Movutron v. J. T. Hopess. 


Where the petition and notes annexed had disappeared from the Record and could not be found 
after diligent search, the case was properly tried on a copy of the petition filed under an order of 
court contradictorily rendered. 


Where consent is the basis of a judgment it must appear before the appellate court by proof inde- 
pendent of the judgment itself. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
W. L. Pitts, for plaintiff. 7. J. Semmes, for defendant aud appellant. 

Bucnanay, J. This is a suit upon several promissory notes of defendant in 
favor of plaintiff, which were annexed and made part of the petition. 

The answer specially denies the signatures of the notes. 

In the interval between the service of petition and citation, and the filing of 
the answer, the petition and notes ‘annexed disappeared from the Record and 
have never since been found, although diligent search was made for them. 
Advertisements of the loss of the notes were also inserted in a newspaper of 
this city. 
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The case was tried in presence of both parties by counsel, upon a copy of the 
which had been filed under an order of court contradictorily rendered ; 
snd judgment was rendered in favor of plaintiff for the amount due upon the 
notes as set forth in the petition, with five per cent interest from judicial 
demand; which judgment was amended the next day “ the counsel for defen- 
dant being present in court and consenting thereto (as is stated in the minute 
of judgment) by increasing the rate of interest to six per cent. and allowing 
the same from maturity of the notes. 

Defendant appeals. 

Plaintiff’s case is made out by the testimony of Messrs. Pitts and Lathrop, 
as to a conversation between plaintiff and defendant, at which those witnesses 
were present. The loss of the notes is proved by the direct testimony of the 
two clerks of the court, Weysham and Hopkins. C. C. 2258. The next ques- 
tion is as to the authority of the counsel of defendant to consent to the amend- 
ment of the judgment originally rendered. Upon this point, the appellant refers 
us to the case of Broussard v. Broussard, 19th La., 354. That was a much 
stronger case than this. The judgment rendered on the very day the petition 
was filéd, mentioned that it was rendered by consent of parties. In the lan- 
guage of the Supreme Court through its organ Judge Morphy—“ From the 
proceedings exhibited in the Record it does not appear that the defendant has 
ever been a party to them. He never appeared in court by filing any plea, 
exception or answer, nor does he appear to have been cited. No judgment 
can be rendered without citation to the party, and without a contestatio litis, 
resulting either from an answer, or from a judgment by default.” In these 
respects, this case is certainly different from that of Broussard v. Broussard; 
for the present Kecord shows a personal service of citation, a judgment by de- 
fault, an appearance to set aside default, and an answer filed for defendant. 
But the general remarks contained in the case of Broussard v. Broussard, and 
which follow the above quotation, apply to this case. Judge Morphy proceeds: 
“We have often held that this court cannot receive as proper evidence for their 
consideration anything which the Judge states in his judgment to have been 
proven. An admission of material facts could not be proved by any mention 
in the Judge's opinion of its being made. And what is a consent that a judg- 
ment be rendered, but an admission of all the facts necessary to make out the 
plaintiff’s case? This consent, which is the basis of the judgment, must appear 
before us, by proof independent of the judgment itself, when the party prays 
for relief from this court; otherwise the bare mention of such consent in the 


' opinion of the Judge of the first instance would conclude the suitors before 


him and deprive them of the privilege of litigating their rights in this tribunal ; 
as no appeal lies from a judgment rendered by consent or on the confession of 
aparty.” See also 3d La., 203; 19th La., 84; 6 Rob., 149. 

The consent of counsel to amend this judgment appears to have been made 
with the view of dispensing with an application for a new trial on the part of 
plaintiff; for the petition asked for six per cent. from the maturity of the notes. 
We are therefore to inquire whether the plaintiff would have been entitled to 
that interest upon an application for a new trial, upon the law and the evidence 
in the Record, and independently of the consent of defendant’s counsel. 

The petition does not declare in what State the notes sued upon were made, 
further than this may be inferred from the allegation that defendant was a resi- 
dent of the State of Mississippi. And there is no evidence in the Record of the 
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legal rate of interest upon said notes at the place where they were » 
Under the pleadings and evidence, then, the original judgment seems to} 
been the proper one in relation to the interest. | partie 
It is, therefore, adjudged and decreed, that the judgment of the Disa | @P* 
An. 

If 













Court be reversed; and that plaintiff’s widow and heirs, made parties , = 







recover of defendant, John T. Hodges, five handred and thirty-six dollars el 
thirteen cents, with interest at the rate of five per centum per annum from the are fr 
20th February 1851 until paid, and costs of the District Court ; those of appeal , Te 
to be paid by the appellees. surve 
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Rosert Moores & Co. v. Bates, Benson & Co. et als. the ¥ 

A partnership in a contract for the building of railroads is an ordinary partnership, and the part. their 
ners are iiable only for their virile shares. et 
PPEAL from the Fifth District Court of New Orleans, Augustin, J. Tried whot 

+i bya jury. 7. W. Collens, Logan Hunton, D. W. Hennen, J. B. ly. Ww 


man and J. B. Cotton, for plaintifis. George L. Bright and E. H. Durell, fr the ¢ 
T. C. Bates. J. 8S. Holt, for J. Clarke. M. M. Cohen and G. A. Breaua, for othe: 
Opelou as Railroad Company. scart 

Merrick, C. J. Bates, Benson & Co. were large contractors on the Ope. Gi 
lousas and Great Western Railroad. The plaintiffs, J/oores & Dizon, wer crib- 
sub-contractors. ely 

The suit is brought to recover $6,584 80 of Bates, Benson & Co. and of the wor 
Opelousas and Great Western Railroad Company, on an attested account for 0 
that amount of money due by Bates, Benson & Co. for work done upon the 
road by plaintiffs. 

Two only of the firm of Bates, Benson & Co. are parties to the suit, and 
final judgment was rendered in this case against them as “ Bates, Benson 

Co.” without regard to the non-joinder of the other three partners, in June, 
1856, for $5005, from which they, the partners cited, have taken no appeal. 

The answer of the Opelousas and Great Western Railroad Company wasa 
general denial. Afterwards, when the case was called up for trial, the Rail- 
road Company, as well as the two defendants cited, excepted to going into 
trial on account of the want of proper parties. The exception was overruled 

On the trial, the Opelousas and Great Western Railroad Company were con” 
demned in solido with Bates, Benson & Co. (as just mentioned) to pay plain 
tiffs the said sum of money. 

The Railroad Company alone has appealed. 

The case has been defended by the appellant on the sole grounds that the. 
work done by the plaintiffs did not amount to so much as allowed by the jury 
and that as only two of the partners of the firm of Bates, Benson & Co. were 
parties to the suit, the plaintiffs can only obtain judgment for two-fifths of 
whatever amount is really due. 

On the first of these questions, we think that the estimates made by the 
engineer of the company during the progress .of the work, and immediately 
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© fer the abandonment of the work by the plaintiffs, must, in the absence of 
: control the case. The engineers appear to have been selected by the 
as the judges of the work, and it was upon their estimates that they 

to be paid. See McCord & Co. v. West Feliciana Railroad Company, 
g An. 289, 290. 

If the plaintiffs would set aside these estimates, they should show that they 
gre fraudulent or, at least, that they are clearly erroneous. 
_ The testimony in this case effects neither of these objects. Aside from the 
sarvey and location of the Railroad and of the plans and profiles made in con- 
formity thereto, before any work was done upon the road, and which were 
made when no person had an interest to make false measurements, but on the 
contrary, When it was the interest of the engineer to attain the greatest exact- 
ness, it must be obvious, that measurements made by professional engineers, 
who have aided in laying out the work, and who visit the work during its pro- 
gress, who know how much has been done previous to the commencement of 
the work by the contractor, and how much has been left undone, and who make 
their measurements in the presence of the parties, are much more likely to be 











” accurate than measurments made by persons not familiar with such works, 
and long after the work has been completed by other persons than those for 
ed whom they make the measurement. 
y. We do not think the testimony of plaintiffs’ witnesses sufficient to destroy 
or the estimates, sustained as they are by the testimony of the engineers and 
or other competent persons who, from their superior means of knowledge, could 
scarcely be mistaken. 
e. Giving proper weight to such testimony, we find that plaintiffs have done 
re crib-work to the amount of 3,300 feet, which, at $2 per foot, is... .$6,600 00 
. 1,400 cross-ties, it is proven, were paid for and worked into crib- 
he work, which leaves only 400 according to plaintiffs’ proof......... 200 00 
or One half mile of clearing. ............eeeeeeeeeeecess pedeuce 875 00 
“ 
Dota... cececcvecccs-ccvsensesaeeres $7,175 00 
d The engineer in the estimate has deducted $1,742 45 for incom- 
& plete work. But at the rates agreed upon between Bates,’Benson & 
e, 0. it would only be $1,161 64. Plaintiffs allow....... $1,200 00 
Meduct payment.....crccccrcccsvccccccceccessesons 4,049 18-5,249 18 
a - —_—_—_—— 
|. BMRAMED. 6 00:00 cd csind aperccceticns stn' $1,925 82 
P This is a larger amount than the Railroad Company has retained to pay 
these parties. 
. This brings us to the question whether the plaintiffs can obtain judgment 
\- 


against the Railroad Company for any thing more than the shares of those 
partners who are parties to the suit. 

It is well settled as a general rule of law, that all parties whose interests 
are to be affected by the decree, must be made parties to the suit. Here, it is 
evident that the other three partners were equally interested in defeating the 
plaintiffs’ pretensions. If made parties, they would have the right to show 
that they had paid the plaintiffs, or that the work was not done by the plain- 
tiffs, but by themselves. : 
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No judgment can, therefore, be pronounced in this case prejudicial wa 
rights. But partners in contracts for the building of railroads, are ¢ 
partners, and bound for their virile shares, and there is no reason why f 
ment should not be rendered in favor of the plaintiffs for two-fifths of one. 
thousand nine hundred and twenty-five dollars and eighty-two cents, MeGhea 
v. MeCord, 14 La. 362. 

It is, therefore, ordered, adjudged and decreed by the court, that the 












TC 
ment of the lower court, be avoided and reversed as to the said Opelousas and f . 
Great Western Railroad Company; and now proceeding to pronounce sugh 


judgment as ought to have been pronounced in the court below: It is 
adjudged and decreed, that the said Opelousas and Great Western Railroad — the f 


Company pay to said plaintiffs the sum of seven hundred and seventy dollar the 
and eighty cents, and legal interest thereon from the 21st day of October, 1854, A 
until paid, in discharge of so much of the sum of $1,715 77 in the hands of the 
said Railroad Company, to the credit of said Bates, Benson & Oo., andre not 
serving any right they may have to the other three-fifths. of either of said — 
sums, or of any other sum in an action to which there shall be proper parties 
And it is further ordered, that the plaintiffs pay the costs of the appeal, and Bo | 
the defendant the costs of the lower court. the 

Sporrorp, J., dissenting. It would seem from the authorities, that if the ol 


parties composing the firm of Bates, Benson & Co. are liable only as joint 
obligors, no judgment could be rendered against any of them till all wer 
made parties. McGee v. McCord, 14 La. 362; Thompson v. Chretien, 3 Rob, 
28; C. C. 2080; Dougart v. Desaugle, 10 Rob. 430. If, therefore, the Rail 
road Company, the only appellant, has a right to object to the judgment ren. 
dered against Bates, Benson & Co. for the want of proper parties, the logical 
consequence would be that it could demand a dismissal of the whole action a 
in case of non-suit. 

But I am of the opinion that the Railroad Company has no right to inter 
fere in the judgment, as between the plaintiffs and the firm of Bates, Bensin 
é& Oo., that firm having acquiesced in the judgment. It can only complain of 
the judgment rendered against itself on the ground of errors in the attested 
account of services rendered to the undertakers, Bates, Benson & Co., by the 
plaintiffs, as sub-contractors. That attested account is the basis of the de 
mand against the Railroad Company. To procure a judgment against the 
company, it was not essential for the sub-contractors to have a ju 
against the undertakers. I think the plaintiffs are, therefore, entitled toa 
judgment against the Railroad Company for all their claims against Bate, — 
Benson & Co. which are not shown to be erroneous. 
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W. Carvanp v. Crry or New Oreans. 





By a contract between plaintiff and defendant, the former bound himself among other things to put 
the shell roads of the city in good repair within sixty days thereafter. It was stipulated that the 
gontractor should be deemed to be in default by the mere act of his failure in any particular, and 
the City Council was so authorized to declare it, without applying to a court, &c , &c. More than 
a week having passed, and the plaintiff not having commenced work, the City Surveyor reported 
the factto the Board of Assistant Aldermen, and advised that the contract be declared forfeited. 
The advice was not immediately acted upon, and plaintiff began the work, and before the sixty 
days had elapsed put most of the roads in repair. The City Council then declared the contract 
forfeited, and plaintiff brought suit for damages. Held: That by the the terms of the contract 
the city had the right at any time to declare it null for neglect on the part of plaintiff. But it was 
not competent for the city, after having been notified of the neglect of plaintiff to commence the 
work, subsequently, to stand by and see him prosecute the work without objection, and then insist 
upon such delay in the commencement as a forfeiture. The Council should have acted promptly 
when notified of the neglect. The plaintiff did not comply fully with his contract, he has, therefore, 
no action for damages against the city, he is only entitled to compensation for the benefit which 
the city derived from his labor. 

The obligation of the contractor was to complete the work within sixty days from the date of the 
contract, and not from the commencement of the work. 











PPEAL from the Fifth District Court of New Orleans, Augustin, J. Tried 
bya jury. Purvis & Dugué, for plaintiff. J. J. Michel, for defendant 
and appellant. ° 

Merrick, C. J. The plaintiff, by a contract entered into with the city of 
New Orleans on the fifth day of May, 1856, covenanted to keep the shell 
roads of the city in repair for a period of three years, for the annual compensa- 
tion of seven thousand two hundred dollars. By the specifications which were 
embodied in the contract, the roads were to be delivered to the contractor in 
whatever condition they might be when he should begin the work, ard were 
all to be put in good repair, in the best workman-like manner, and with sound 
and clean shells of the best quality, within sixty days thereafter. The contract 
contained a clause authorizing the City Council to declare it void for any neglect 
om the part of the contractor without applying to a court or indemnifying the 
contractor, and it was further declared, that the contractor should be deemed 

be in default by the mere act of his failure in any particular without it being 
necessary to put him in default, under Art. 1605 of the Civil Code. The work 
done was to be paid for monthly. 

Mr. Pilié, the City Surveyor, having seen no attempt on the part of the 
plaintiff to commence the work, on the thirteenth day of May addressed a letter 
to the Board of Assistant Aldermen, advising that the contract be declared 
forfeited, on account of Carland’s neglect to comment the work. This letter 
was not immediately acted upon by the Council, and Carland was suffered to 
commence the work, and during May and June he put most of the ‘roads in 
such repair that they could be used without inconvenience. 

On the 11th day of July, the Council declared the contract null and void. 
The city refused to pay monthly for the work done by the contractor, on the 
ground of his alleged non-compliance with the contract. 

This suit is brought to recover twenty thousand dollars damages for the 
alleged breach of the contract on the part of the city. The case was tried by 
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New Onumaxs has appealed. 











SUPREME COURT OF LOUISIANA, 
a jury, and resulted in favor of the plaintiff for $2500 damages. Thed 






The appellant complains of the charge of the Judge to the jury, to whieh te : 
excepted, and, furthermore, that the city was justified in declaring the contras ‘fp the 










abandoned, and, therefore, the verdict ought to have been for defendant, eis 
As we shall express an opinion upon the right of the city to declare the eg, § gent‘ 
tract abandoned, we do not deem it important to consider the defendant's hij aie’ 


of exceptions. 

The plaintiff, by subscribing the contract, which he did, placed it in al 
power of the city to declare the contract void for any neglect on his part, He ! 
assumed the obligation of a strict compliance with his engagement, withy 
knowledge that any failure on his part was a forfeiture of his contract without — 
any demand or notice from the city further than that it had, through the proper : 
authorities, put an end to the same. But it was not competent for the éity 
after having been notified of the neglect of the plaintiff to commence the 
subsequently, to stand by and see him prosecute the work without objection, and ‘ 
then insist upon such delay in the commencement, as a forfeiture. If 
had intended to insist upon that ground of forfeiture they should have acted 
promptly when notified of the neglect. 

We think, however, that at the time the contract was really declared aban 
doned in July, that the plaintiff had not complied with the stipulation in the — 
contract to have the roads in good repair within sixty days from the commence — 
ment of the work, that is the date of the contract. For we understand the de — 
lay to commence running from the date of the contract. It was in the specif. 
cations under which the proposals were received that it was mentioned, that 
the work was to be in good repair within sixty days from the time the com 
tractor should begin the work, and this wassubsequently recited in the contrach 
If the term “ begin” were at the option of the contractor, the work might have 
been delayed for months, and the public might have suffered the greatest in 
conveniences without its being in the power of the city to declare the contrac 
forfeited, or to cause themselves the necessary repairs to be made at the expense 
of the contractor. We think it is clear that at the expiration of the delay of 
sixty days from the date of the contract the contractor had not put “the whole 
of” the shell roads in the best workmanlike repair with sound and clean shells — 
of the best quality, as he had bound himself to do. The city were auth 
therefore, by the contract, to declare it at an end, and the plaintiff has no 
to claim damages of the city for the loss of the profits which he might have 
made if he had complied with his engagement. But this does not prevent the 
plaintiff from recovering of the defendant for the benefit which the city derived — 
from the plaintiff’s labor. The city, although not bound to indemnify the 
contractor for losses upon the outlays for conducting the work, such as the 
carts, horses, and vessels he may have bought, nevertheless is bound to pay 
for so much of the contractor’s materials and labor as have actually been taken 
possession of by the city, and to the extent of which the city has really been ¥ 
benefited. . : 

On looking into the record, in order to ascertain the value of the work done, 
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we are unable to find sufficient data for a safe judgment upon this branch of a ¥ 
the case. The verdict of the jury evidently embraces as one of its elements the — 

sl . di 
supposed loss of profits of the plaintiff on the contract. We have just shown tt 


that this cannot be allowed. We think that justice requires that the case 
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ibe remanded in order that the plaintiff may have an opportunity of  Caasaxp 
ing what was the real value to the city of the labor and materials furnished N#w Onumam 
the shell roads by him, under his imperfect execution of the contract, up 

jp the time it was declared void by the city. 

" Ttis, therefore, ordered, adjudged and decreed by the court, that the judg- 

~ gent of the lower court be avoided and reversed, and that the case be remanded 

for a new trial to be conducted in conformity to the foregoing opinion, the 

; plaintiff paying the costs of the appeal, 
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Srate v. F. Brunerro. 


Dying declarations of the deceased are admissible, although given in the absence of the prisoner. 

Gounsel for the prisoner asked the question of a witness who had testified as to the dying declara- 
tions of the deceased, “ From your knowledge of the character of the deceased, and from her 
conduct on the occasion of the conversation held with you by her, do you think she was under a 
religious sense of her responsibility to her Maker?” Held : That the question was inadmissible. 

The Supreme Court has not jurisdiction to revise the judgment of the District Court refusing a new 
trial, the motion for which was based on the misconduct of the jury—for in criminal cases the 
jurisdiction of the Supreme Court is restricted to questions oflaw, and the conduct of the jury in- 
yolved matters of fact. 


BGEPSTHE RSE Be he. 





PPEAL from the First District Court of New Orleans, Hunt, J. 
: E. Warren Moise, Attorney General, for the State. Hill and B. F. Tap- 
pan, for the appellant. 

Voornizs, J. The defendant was found guilty of murder, without capital 
punishment, and was sentenced for life to the State prison. 

The case comes up on two bills of exceptions and two motions for a new 
trial. 

1, The first bill of exceptions was taken to the ruling of the court below in 
favor of the admissibility of the dying declaration of the deceased, although 
given in the absence of the prisoner. 

The reason for the rejection of heresay evidence is, that the party against 
whom it militates has not had the benefit of a cross-examination, and because 
the declarant did not speak under the sanction of an oath. An exception to 
this rule obtains, in cases of dying declarations, the sense of impending dis- 
solution being considered as offering the necessary guarantees that the declara- 

+ tion is in accordance with the truth. Although it is indispensable that the 
whole declaration be given in evidence, it. is not required that the party ac- 
cused be present at the time it was given. Any other construction of the law 
would have the effect of shutting out this species of proof; for if the prisoner 
were present, it would be unnecessary that such declaration should be in 
ettremis in order to determine its admissibility in evidence. The defendant's 
objection was, therefore, properly overruled. 

2. The District Judge properly overruled the following question, propounded 
on behalf of the defendant to one of the State witnesses : 

“From your knowledge of the character of the deceased, and from her con- 
duct on the occasion of the conversation held with you by her, do you think 

_ she was under a religious sense of her responsibility to her Maker ? ” 
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- Bauserro. to give their opinions on the conclusions, which it is the province of the ¢ 





SUPREME CUURT OF LOUISIANA, 









Witnesses are to be examined on the facts of the case; and are not ¢ 






and jury to draw. 

3. The first motion for a new trial is based on the allegation, “ that 
the jury were deliberating upon a verdict in this case, and before they 
to and rendered their verdict in court, they were permitted to inte; 
converse and eat with and at the same table with one Mr, Hincks, and 
other gentlemen, whose names are unknown to affiant.” 7 

The second, or rather amended motion for a new trial, states: “Thats 
the filing of the original motion for a new trial in this case, new and mate 







































facts have been discovered, which are as follows: that while the jurors that hi 
out and were considering their verdict, brandy and other spiritous liquors w ( And ¢ 
drank by several of the jurors ; and that also at dinner said jurors p wat 
freely of wine ; and that after dinner a bottle of Champagne wine was bet hy ox 


two of the Savane upon the price of the dinner, which said wine was dra 
the jurors and the Deputy Sheriffs; and that the said dinner was paid forly 
the State.” The District Judge allowed the amendment, for the purpe 
adding as an additional ground for a new trial, ‘the above irregularity n 
. misconduct of the jury as above set forth.” In truth both motions allege f 
irregularity and misconduct of the jury, with this difference, however, that# 
amended motion is more explicit on the subject. They both present for 
judication questions of fact, arid, although they are accompanied by the test 
mony taken down by the Clerk, we cannot decide whether the conclusions @ 
the District Judge were correct or erroneous. Our appellate jurisdiction 
criminal matters is limited to questions of law alone; andit has been repe 
decided that, as regards continuances and motions for new trials, this cour 
would not, and could not, interfere with the ruling of the court of the inst 
instance, “unless brought before it in such a mode as to present for solution J 
an unmixed question of law ;” (State v. Bass, 11 An., 478,) and also “that” 
the only proper mode of beteaing the subject before this court, is by “a 
exceptions, which will show affirmatively on its face, that the ruling of 
District Court was predicated exclusively upon a matter of law, in which 
court erred.” 11 An., 422, In the case at bar, there is no bill of a 
showing that in the motion for a new trial the court below erred in any ques 
tion of law, mixed or unmixed; and in the assignment of errors, there is re . 
complaint whatever of any error of law committed to the erejetids of th 
prisoner ; but it is alleged in so many words: “That facts developed 
the motion for a new trial show the trial to have been irregular, and ott | 
misconduct of the jury vitiated the verdict.” The proof of the irregularity and ¢ 
of the misconduct of the jury, may or may not be satisfactory. With this we have 
nothing to do; for that is a question of fact, which rests in the sound discretion 
of the District Judge, and is not subject to our revision ; State v. Brette, 6 An 
657, 662; 6 An., 811; 7 An., 532; State v. Tucker, 10 An., 501. Had he 
decided erroneously any ensitinnn of law connected with the mattis, and hed 
such decision been presented in proper shape before us, we might grant relief 
It has already been decided, that the jury are entitled in all cases to necessary 
refreshments. 4 An. 27. This is a question of law which we could decide; 
but what constitute necessary refreshments ? and whether the verdict is ors — 
not to be affected in any given case, is certainly a question of fact, and, a8 a 
such, cannot be revised by this court. 
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“jtis, therefore, ordered and decreed that the judgment of the court below be 

med, with costs. 

onp, J., concurring. In overruling the motion for a new trial the 

4 st Judge observed: ‘that he considered the irregularities in the present 

bE seas not of a nature to have influenced, in the smallest way, thg mind of 

4 jury in the verdict which they rendered.” 

Jp this I find no error of law presented in a shape to be cognizable by this 

‘gurt. The Judge had the jurors before him, and was not bound by the 

‘ or testimony of witnesses, disregarding what he saw with his own 

I think he has not made a statement of facts in such a form as to show 
that his opinion was predicated, as a conclusion of law, from those facts alone. 

And there is no agreed or admitted statement of facts submitted to this court 

gs a basis for solving the question whether the law infers therefrom a fatal 

irregularity in the conduct of the jury. 

I, therefore, concur in the decree. 

Merrick, C. J., dissenting. The case of The State v. Tucker, 10 An. 501, 
to have overruled the cases of The State v. Hornsby, 8 Rob. 558, 592, 
gpd State v. Desmond and O' Conner, 5th An. 398, so far as those cases might 
" have justified the inference that this court would examine and decide for itself 
: questions of fact in order to ascertain whether the jury who had tried the case 
_ inthe lower court had or had not been guilty of misconduct. 

But I do not understand the case of The State against Tucker, as deciding 

» that this court cannot in any case take cognizance of a question of law sub- 

" mitted to the lower court, because the same was mixed with the facts. On 

the contrary, it assumes that the cases of The State v. Hornsby and The 

State v. Desmond and O’ Conner were correctly decided because the facts were 

) sdmitted in the Supreme Court, whereas in the case of The State v. Tucker 

the facts were disputed. 10 An. p. 502. 

‘The Constitution, in limiting the jurisdiction of this court to questions of 
law, was not intended to prevent all control on the part of this court over 
questions of law (which should happen to be mixed with facts) submitted to 
the determination of the District Judge without the intervention of a jury. 
But I think it was the intention of the framers of that instrument to allow the 
accused the privilege of separating every legal question from the fact, and thus 
presenting it to this court. By allowing the accused an appeal on questions of 
law, as an incident, it allows him the means of separating the law from the 

_ fact and presenting it as a question to this court. On the trial to the jury, the 
accused can accomplish this by excepting to the Judge’s charge, on all inter- 
locutory questions, by requiring the Judge to state whether he credits the 
witnesses, or what facts he considers as established, and bringing them up with 
the bill of exception. 

This is brought about, in some States, by the Judges’ notes at the nisi prius 

_ trials which are reserved for the consideration of the court in bank. 

Without this right on the part of the accused, the trials in criminal cases 
would be necessarily imperfect and there would be no redress if the District 
Judge should express an opinion upon the most important question of law, if 
itshould happen to be mixed with any facts however insignificant. 

In the case at bar no bill of exceptions was needed. The motion for a new 
| ‘ial is a part of the record and speaks for itself. So does the decree over- 
| fuling the same. 
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Baoxerto. Judge. It is as follows, viz: 


SUPREME COURT OF LOUISIANA, 
The testimony, which is not disputed by the State, is found by the ] 


“The testimony of Deputy Sheriff, Alpwente, shows briefly and in gu} e 
that he took the jury, after they had been deliberating for some time ing 
jury room, to a public house—a restaurat, to furnish them with some reff 
ments in pursuance of an order of court; that he had engaged for the y 
two rooms connected with one another by a folding door; that he caused dy 
ner to be served up there; that the Deputy Sheriffs and himself, attend 
the jury, sat at a table in one of the rooms, and the jury sat at a table inl , 
other room during the dinner; that just before the dinner, each of the jg 
had a glass of absynthe and water or anisette; that six bottles of red = 
were allowed the jury for dinner, and that a bottle of brandy was brought in 
by the restaurat keeper, at his own cost, after dinner, with the coffee; 5 about 
half of which bottle, he believed, was drank by all the jurors. That twoot 
the jurors, after dinner, made a bet about the price of the dinner and referred 
to him to decide it, and that the loser, by his permission, called and paid fors 
bottle of champagne, which was drank by the witness and five or six of the 
jurors. ; 

“This is the testimony with respect to the drinking. 

“ Alpuente, further testifying, said, that the jury were upwards of twos 
in the room at the restaurat ; that while they were there, they did not del. 
berate on the case; that he and his assistant deputies did not speak with any 
juror on the subject of the case; that he had given express orders to his 
deputies not to speak to any juror on the subject; that he had also cautioned 
the jurors against speaking to him or his assistants on the subject ; that ther 
was no conversation between any of the jury and himself, or any of his de. 
puties, about the case; that the folding doors between the rooms were open 
and the jury under his view during the whole time the jury was at the 
restaurat; that no juror was at all intoxicated; that all the jurors behaved 
with the greatest propriety ; that after dinner, the jurors smoked and walked 
about the rooms and mingled with the Deputy Sheriffs, and that shortly after, 
he carried the jurors back to the jury room, where they renewed and con 
tinued their deliberations together, until they made up their verdict. 

“ Alpuente further stated that the jury did not separate from one another 
at any time. 

“This condensed testimony brings to view several irregularities, which must 
be avoided in the future. 

“The dinner was protracted too long. The deputies should not have 
remained in the same room with the jury and eat their dinner where they did 
—there should have been no communication or intercourse other than official 
between the Sheriff and the jurors, however innocent the nature of that com- 
munication. 

“The Sheriff should keep the jury within his view, so that they may not 
separate or engage in any acts foreign to their trust, but he should not be 
present among the jurors and privy to their conversation ; a proper provision 
should be made for the sustenance and comfort of the jury while employed ia 
the most serious and important office that can be exercised by man ; but that 
provision should be restricted within the safe and reasonable bounds of tem- 
perance and moderation. Betting in the jury room, although, in the instanes, 
not having the least reference to the case before the jury or any influence 
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“on the verdict, is disapproved and reprobated by the court as a practice of 
‘siendency pernicious to public justice. 

“#Bot the court considers the irregularities in the present case as not of a 
mre to have influenced in the smallest way the minds of the jury in the 
verdict which they rendered.” 

‘The facts, therefore, I consider found to our hands, and in considering the 

stion of law arising therefrom, we are merely doing what every court of 
qror does in a like case, and precisely what is conceded, in the case of The 
State v. Tucker, may be done. 

If I read the decisions of this court correctly, the inference to be deduced 
from them all, is that this court will consider the legal question whenever the 
record presents it in such a form, that it can be reached without deciding a 
fntested fact in order to arrive at the question. 

[ think, therefore, we are compelled to decide whether the facts narrated by 
the District Judge amount to such misconduct on the part of the jury as to 
require that their verdict should be set aside. 

Perhaps, in favor of a beverage of such common use for the table as claret, 
we ought to presume that the six bottles were so distributed among the twelve 
jurors as not to disqualify any one of them from giving the accused an impartial 
and intelligent consideration of every fact in his case, however complicated the 
facts may have been. But in this case, in addition to the absynthe and anisette, 
and claret, the jurors were furnished with a bottle of brandy which was par- 
taken of by some of them. The Deputy Sheriff, it is true, presumes it was 
not all drank, because no brandy was charged in the bill for the dinner. Still 
some of the jurors drank of it. To this a bottle of champaign was added, 
which was drank by five or six jurors. 

It is possible that some one juror partook of absynthe, claret, brandy and 
champaign in proportions larger than his fellows, during the two hours spent 
over the dinner, and thus that one or more of the jurors were not in possession 
of that unclouded intellect which the accused had a right todemand. The 
possibility that this might have occurred, I think entitles the prisoner to a new 
trial. 

The safer rule is to exclude spirituous liquors entirely from the use of the 
jury in capital cases, and so I understand the current of decisions to tend. See 
the cases of People v. Douglass, 4 Cowen, 26; Brant v. Fowler, 7 Cowen, 562; 
Kelly v. Read & Wilson, 15 Johns, 423; Commonwealth v. Roby, 12 Pick. 
520; Page v. Pelham, 1 English, 535; Gregg v. McDaniel, 4 Harrington, 867; 
and Jones v. T'he State, 18 Texas R. 168. 

The rule has this merit also, it relieves the court from the trouble of decid- 
ing whether the quantity of liquor which a juror has drank, in reference to 
his constitution and habits, is or is not immoderate. 

Mr, Justice Cougs concurs in this opinion. 


Reasons given by Judge Hunr for refusing the new trial asked for in the 
lower court : 


“A motion for a new trial was made in this case on the 22d July, inst., by 
Mr. Abell, of counsel for the defendant, on several grounds. 

“ist. That the verdict of the jury is against law and evidence.” 

This ground is of a vague onl indefinite character and presents nothing for 
examination. 
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SUPREME COURT OF LOUISIANA, 








The court is firmly of opinion that the verdict of the jury is suppor 
law and evidence and ought not to be disturbed. 

“9d. That the jury.were not kept separate and apart during their ¢ 
tions, but were permitted to sit at table and eat in company with Mr, # 
and other gentlemen, whose names are to the said Brunetto or his counsel 
known, rh. a were not members of the jury, contrary to law and ags 
the instructions of this court.” 

This ground will be disposed of hereafter as connected with the gro 
of the second motion for a new trial filed in this case. 
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“3. That the court erred in admitting the pretended dying declarations g Av 
Mary Jane.” iB ostany 
An exception was taken to the ruling of the court on this subject, This 
The court remains of opinion that the ruling was correct. be avo 
See exception. The 
“4, That the court erred in sustaining the objection of the A remain 
= to the following question propounded to Revoile, a witness for tit ther 
tate. ; betwee 
“From your knowledge of the character of the deceased, and from her eon. § UM° 
duct on the occasion of the conversation held with you do you think she was The 
under a religious sense of her responsibility to her Maker ? ” a separa 
The opinion of the-court on this ground will be seen in the statement of the oul 
court appended to the exception on file on this subject. : 

A second motion for a new trial, or an amendment of the first motion, based the m 
on an affidavit of the defendant, was, on leave of the court, made by Mr, ana provis 
and Mr. Tappan, of counsel for the prisoner, on the 25th July, inst. Loree 

The following contains the grounds of the motion : ae aw 3 

“That while the jurors were out and were considering their verdict, brandy peal 
and other spirituous liquors were drank by several of the jurors, and that alo | * But 


at dinner said jurors partook freely of wine, and that after dinner a a 
champagne was bet by two of the jurors upon the price of the dinner, 7 
said wine was drank by the jurors and the Deputy Sheriff, and that said din 
her was paid for by the State. It is hereby ordered by the honorable court 
that the defendant have leave to amend his original motion for a new trial, and 
to add as another cause the above irregularity and misconduct of the jury # 
above set forth.” 

See motion. 

The allegations in the motion with respect to drinking, refer, as the court 
understands them, to the mere fact of drinking. It is stated that at dinner the 
jurors partook freely of wine, but it is not expressly and positively averred, 
that any juror was guilty of any excess, or was rendered unfit by dri 
for the discharge of his duty, or that the drinking had any effect on the 
result of the deliberations of the jury. 

“The testimony of Deputy Sheriff, Alpuente, shows briefly and in substance 
that he took the jury, after they had been deliberating for some time in the 
jury room, to a public house—a restaurat, to furnish them with some refresh 
ments in pursuance of an order of court; that he had engaged for the purpose 
two rooms connected with one another by a folding door; that he caused din- 
ner to be served up there; that the Deputy Sheriffs and himself, attendanton — 
the jury, sat at a table in one of the rooms, and the jury sat at a table in the 
other room during the dinner; that just before the dinner, each of the jurom 
had a glass of absynthe and water or anisette; that six bottles of red 
were allowed the jury for dinner, and that a bottle of brandy was brought in 
by the restaurat keeper, at his own cost, after dinner, with the coffee ; 
half of which bottle, he believed, was drank by all the jurors. That two of 
the jurors, after dinner, made a bet about the price of the dinner and 
to him to decide it, and that the loser, by his permission, called and paid fors 
bottle of champagne, which was drank by the witness and five or six of the 
jurors.” ’ 

This is the testimony with respect to the drinking. 

* Alpuente, further testifying, said, that the jury were upwards of two hours 
in the room at the restaurat; that while they were there, they did not del, 
berate on the case; that he and his assistant deputies did not speak with 

juror on the subject of the case; that he had given express orders to 
deputies not to speak to any juror on the subject; that he had also cautioned é 
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“ge jurors against speaking to him or his assistants on the subject ; that there 
Sas no conversation between any of the jury and himself, or any of his de- —_Bapxsrro. 
about the case; that the folding doors between the rooms were open 
Fa the jury under his view during the whole time the jury was at the 
‘fejaurat; that no juror was at all intoxicated; that all the jurors behaved 
the greatest propriety ; that after dinner, the jurors smoked and walked 
it the rooms and mingled with the Deputy Sheriffs, and that shortly after, 
the jurors back to the jury room, where they renewed and con- 
their deliberations together, until they made up their verdict.” 
- Alpuente further stated that the jury did not separate from one another 
time. 
"aL condensed testimony brings to view several irregularities, which must 
pe avoided in the future. : 
The dinner was protracted too long. The deputies should not have 
ined in the same room with the jury and eat their dinner where they did 
should have been no communication or intercourse other than official 
petween the Sheriff and the jurors, however innocent the nature of that com- 
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munication, 

The Sheriff should keep the jury within his view, so that they may not 

goparate or engage in any acts foreign to their trust, but he should not be 

t among the jurors and privy to their conversation ; a proper provision 

be made for the sustenance and comfort of the jury while employed in 

the most serious and important office that can be exercised by man; but that 

n should be restricted within the safe and reasonable bounds of tem- 

and moderation. Betting in the jury room, although, in the instance, 

pot having the least reference to the case before the jury or any influence 

gpon the verdict, is disapproved and reprobated by the court as a practice of 
atendency pernicious to public justice. 

But the court considers the irregularities in the present case as not of a 
pature to have influenced, in the smallest way, the minds of the jury in the 
verdict which they rendered. 

It has been held by the Supreme Court, that: ‘Every irregularity will not 
yitiate a verdict, but those only which are calculated to produce an impression 
on the minds of jurors, and influence the verdict which they are to render, 

Sumner, 83); and courts will satisfy themselves that such has been the ten- 
mgr the acts complained of, before new trials will be nted on the 

of misconduct on the part of the jury.” The State v. Kennedy, 8 Rob, 
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593. 
This principle has been expressly applied where the exception was that the 
drank ardent spirits at their meals during the progress of a trial, “a fair 
nd unbiassed expression of opinion is what is required, and any little miscon- 
duct, which is shown could not have been attended by bad consequences, will 
not vitiate a verdict.” 4 Humphrey’s R., Stone v. The State, p.88, Authori- 
ties abound on the same point and may be found cited in 1 Arch, p, 178, 21. 
The object of the law is a fair and impartial trial by a jury of the country, 
and this object has been clearly attained in the case under consideration. 

The evidence shows that the jurors were faithfully kept together, and that 
no one took part in their deliberations. ' 

The Jast in the series of the defendant’s allegations is, that the dinner which 
the jury eat was paid for by the State. Nothing was said on this matter by 
the counsel of the defendant in their remarks to the court. The allegation is 
ftue, and the fact is as it ought to be. It is just and proper that the State 
should furnish necessary nourishment to a jury en in the administration 
_ and confined for many hours deliberating upon the important issues 

itted to their judgment. 

The State is concerned only for justice; and the duty of the jury is to find 
Sjust verdict according to the law and the evidence, whether that verdict is 
favorable or unfavorable to the party accused. The court cannot conceive 
how the payment by the State of the expense of a dinner can influence the 
mind of a juror to the prejudice of one under trial. 

The payment for the dinner was in conformity with well established usage, 
motion for a new trial is denied, 
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Suaw & Co. v. A. Geom, sr., & A. Grant, jr. 


Pig 
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The cases of Shaw & Zunis v. Know and MoUutchon, Howell & Co. v. ee 
pp. 41 and 488, reviewed and the principles of those cases re-affirmed. i 
The Act of 1848, p 44, gives a privilege for necessary supplies, furnished te any unaail 
tion, on the product of the last crop and the crop at present in the ground. Money adva 4 
not be considered as the necessary supplies of the plantation in the sense of the statute ; altho % 
it may be exchanged for necessary supplies, it does not give the commission merchant oram 
other person who has furnished it a privilege upon the crop in the hands of third persons, te 
otherwise as to the crop which has actually been shipped to the commission merchant. rg 
The payment of the planter’s drafts in favor of his laborers and workmen does not subrogate the 
party so paying to the privileges of the laborers and workmen. ; 
The law gives the furnisher of necessary supplies for a plantation a privilege upon the crop at pre. § 
ent in the ground. But that privilege cannot be extended to a crop yet uncultivated, and towards, 
which nothing has been done. 
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RED EATTE 


PPEAL from the District Court of the Parish of Plaquemines, Rousseau, J, 
H. D. Ogden & J. A. Rozier, for plaintiffs and appellants. Z. Rawle, oe 
defendants. 

Merrick, C.J. The appeal in this case was brought up by the appelles 
Alexander Grant, sr., who has filed an answer to the appeal praying an amend. 
ment of the judgment in his favor. It is conceded by appellant’s counsel, that 
this case as to Alexander Grant, sr., (who was a purchaser of the “Nain” 
plantation at Sheriff sale) is governed by the principles enunciated in the two” 
cases of Shaw & Zunts v. Knox and McCutchon, Howell & Co. v. Wilkin 
son, lately decided by this court, if those cases can be considered as law, 

» 12 An. 41 and 483. 

The correctness of those two decisions has therefore been questioned in this 
case, and the court has been earnestly requested to review them and declare 
the same overruled, 

In the case of Shaw & Zunts v. Knox we said: 

“The payments made by them (the plaintiffs) for debts due by Xnoz, even 
though they may have been contracted for supplies, can be considered only as 
so much money advanced; and this remark will apply as well to payments 
made for labor and the price of machinery, as to payments made to furnishes 
of supplies. Subrogation by operation of law does not take place in favor of 
one who pays a privileged debt in the absence of any obligation so to do, and 
it is not pretended that the plaintiffs have acquired any right by conventional 
subrogation.” 

We see nothing in these remarks which requires modification or even inspires 
a doubt of their correctness. 

Privileges are stricti juris, as the lawgiver has himself declared. They “can 
be claimed only for those debts to which it is expressly granted in this Code” 
C. C., 3152; 3 L. R., 158. They cannot be extended to analogous cases. 18 
L. R., 72; Hoffman v. Lawrene et als., 6 An., 113; @uion v. Brown, An | 
774, 10 An. 429. 

The Act of 1843, p. 44, gives a privilege for necessary supplies furnished 
any farm or plantation on the product of the last crop and the crop at present 
in the ground. 

Is the draft which the merchant has paid, or the promissory note which be | ~ 
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2 taken up a necessary supply furnished the plantation? It seems to us that 
" jfeannot be so considered in any reasonable sense. What does the merchant 
- farnish the planter when he pays his draft or takes up his note? He advances 
 qomey, and so the plaintiffs considered it in this case, for they have (besides 
" jpterest) charged the defendants with two and a half per cent. for advancing, 

mounting to $252 78 for such commissions. Now, as money cannot be con- 
‘sidered as the necessary supply of the plantation, in the sense of the statute, 
 githough it may be exchanged for necessary supplies, it does not give the com- 
‘pission merchant or any other person who has furnished it a privilege upon 
‘the crop in the hands of third persons, although it is otherwise as to the crop 
ghich has been actually shipped to the commission merchant. C. C., 3214; 
$An, 82; 7 An. 836; Story on agency, § 364. 

We have been referred to the case of Farrar v. Rowley, 3 An., 277, as being 
jn conflict with these views. Whether the court would now feel disposed to 
go as far as it did in that case, it is not necessary to determine. Certain it is, 
we do not think the doctrine can be extended beyond the very case the court 
vu, J, then had before it. The term “supplies,” under Art. 3204 C. C., relative to 
é, for ships, has been held not to cover money advanced to purchase materials for a 

yessel, aithough both words “materials” and “supplies” are used in the Arti- 
ellee, de. Grant v. Fiol, 17 L. R., 158; 19 L. R., p.1; 4 An., 10, Hyde v. Culver. 
lend. But it is said, that by the payment of the drafts in favor of the laborers and 
that | workmen the plaintiffs are subrogated to their rights, because laborers have a 
ain” | privilege superior to that of the furnisher of supplies, and therefore, subroga- 
tion takes effect by operation of law. We are pointed to Art. 3181 as giving 
such privilege. We do not think the Article in question, supports the position 
for which it was cited. The class of persons therein named is “ clerks, secre- 
taries and other agents of that sort.” 3 An., 498; 8 An., 42. 

That the payment of a privilege debt does not ordinarily subrogate the per. 
son who makes payment to the rights of the creditor, is a proposition which 
we are not permitted to doubt. The Code is express and the decisions are uni- 
form. C. C. 2156, 2157; Brother, Syndie v. Constance Fagot, Opinion book 
%6, p. 861; 9 R. 477; 5 R. 415; 7 N.S. 602; 4 An. 576; 11 An. 294. And 
s0 it has been held as to the payment of debts for supplies to vessels. 19 L. R., 
9; 17 L. R., 158, and 2 Rob., 36. We see no reason to distinguish the case at 
bar from those cases, and we are not advised of any other legal ground upon 
+ of which a different conclusion might have been arrived at in the case of Shaw & 

Zunts v. Knoz. ; 

We are next informed that the case of MeCutchon, Howell & Co. v. Wilkin- 
son is not law, the present case being, as plaintiffs’ counsel admit, precisely 
analogous to that case. 

If we understood the oral argument of plaintiffs’ counsel correctly it is, that 
in order to judge of the question whether the supplies are to attach to a crop, 

' not, it is only necessayy to look at the calendar month in which they were 
* furnished. For instance, if they are furnished in January, they drag after 
them the continuous supplies of the preceding year and attach with such pre- 
ceding supplies to the crop of that year, although they were supplied to take 
off the crop of the preceding year alone, and were not furnished for, nor con- 

_ tributed to aid in making the crop of the new year to which they attach. And 
if the last article in the account was furnished in December, ‘the whole account 

» would apply to that year alone. 
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oo If privileges are stricti juris, there is still greater reason so to consider th 
Gaaxr. when it is sought to enforce them against innocent third persons, 7 
The law gives the furnisher of necessary supplies for a plantation a p lee 
upon the crop at present in the ground. How can we extend it to a crop wl 
has not yet been planted or which remains yet to be cultivated, and te 
which nothing has been done? To do so, would be to legislate to the p 
dice of third persons without notice, as will be apparent by a few oa 
The factor (as in the present case) furnishes the supplies for the year 1854 
On the 31st of December, he has not received a hogshead of sugar or a bara _ 
of molasses of the growth of that year. In January of 1855 he sends of 
planter a few barrels and hogsheads which are filled with molasses and 
and the whole of the crop is then shipped to him. Now, because he sent a 
articles in January, to contain part of the crop, he is to have the right, wa 
understand plaintiff’s argument, to apply the whole of the crop ta his 
advances of the preceding year; to dissect that account, take the supplies : 
therefrom, add them to the items of supplies for 1855, and hold the whol 
as a privilege claim over the crop of a third purchaser of the plantation whe 
has entirely cultivated the crop himself and whose own factor has furnished 
the supplies for the crop which he has made! 
Take another example : a cotton planter has a few bales of ungathered Cot, 
ton to pick in January. His factor sends him baling sufficient to put it up, 
The whole is then sent to such factor. Now, according to plaintiff's theory, — 
because the single item of baling was sent in January for the crop grown the ~ 
preceding year, although gathered: afterwards, the factor is to have not only ; 
that crop, but a privilege upon the next for which another merchant has fur, — 
nished the supplies ! ‘ : 

An overseer has been employed by the month to take off a sugar crop ; 
because his labor is not completed on the thirty-first day of December, he is 
to have the right to share equally with the overseer who makes the next crop 
and to prime the factor who has furnished the supplies for it. 

An overseer remains over a day or two after the first of January either to 
complete gathering the crop or to hold the place until his successor comes, he 
has the right to share equaily with the overseer who has made the new crop 
and has a privilege superior to the furnisher of supplies. 

Suppose again a planter has shipped his entire crop in December and has 
commenced the cultivation of his new crop. His factor furnishes him in one = 
lot, on the 31st of December, all the pork or corn he needs for the coming we 
year in order to make and gather his new crop. Would his privilege be de- 
feated because the item was furnished in the year 1854? Would it not bes ' 
sufficient answer to say and prove that the provisions were furnished for the by 
crop of 1855 and were actually used and consumed in making it? If so, then 
in a controversy as to a privilege for supplies where the property of third per- 
sons is sought to be subjected to the privilege, an inquiry may be made as to 
the condition of the crop at the time they are furnished and the day in the 
calendar will not be conclusive upon the parties. 

These and other examples which may be given show that the rule established — 
in the case of McCutchon, Howell & Co. v. Wilkinson (that where the sup- 
plies are clearly shown to have been furnished for taking off a particular crop 
that they cannot attach to the next crop, and consequently draw after them as 
a privilege the supplies of the preceding year) is not only within the letter 
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‘the spirit of the law in question and is a reasonable interpretation of the 






Bat we are informed that this case is in direct conflict with the cases of 
"finn v. Kennedy, 3 Rob., 216, Welsh v. Shields, 6 Rob. 484, and Farrar v. 
a Dooley, 8 An.,277. In the first of these cases, the overseer had acted as such 
~ pon the plantation of the deceased for the year 1839 and some months in the : 
year 1840. In the absence of all proof to the contrary, the court might well 

. that he was employed to make the crop of that year. In the case of : 
Welsh y. Shields, the overseer was on the plantation at the time it was bought 

by Barrow, and the latter continued him as such to cultivate the crop which 

the court say was ‘then growing,” 6 Rob., 486. In the case of Ptrrar v. 

Rowley, the overseer had been on the place in that capacity for eight months, 

and it is hardly possible to suppose that he was employed in cultivating the 

crop upon which he claimed his privilege. It is thus apparent that these cases 

are quite different from that where it is expressly shown that the services were 

got rendered towards the cultivation of the crop upon which the privilege is 

daimed, and where a third person has purchased the property for a full price 

and without notice. 

Again, there would be just as much reason in calling that portion of the crop 

of 1854 which remained ungathered in the commencement of 1855, the crop 

of 1855, as there would be to consider the services of those employed in taking 

itoff as services of that year. If they furnished supplies for or were employed 

to take it off, their privilege ought to be considered extinguished when they 

have received the full price for which it was sold. 

In the case at bar, the plaintiffs did not receive any portion of the crop until 

‘aier the first day of January. The only items in the account after that date 
; which might be allowed as a privilege are two items for corn, items for bi-sul- 
‘ phite of lime and several (much the greater part) consisting of barrels and half 
barrels for the molasses. It appears by the account current that these barrels 
and half barrels were with others returned filled with the products of the crop 
to their factors. 
They received from the sales of the sugar and molasses $6,745 25, it being 
more than sufficient to satisfy and extinguish all the privilege claims which we 
find charged in their recount. Their counsel admit that the supplies for which 
they claim a privilege were furnished towards taking off the crop which they 
have received, and that at the time they were furnished nothing was done 
towards the new crop, although they assert the germs of it were in the earth 
in the form of stubble cane. 

They have received back what they have furnished, and equity uncontrolled 
by positive law does not allow them to gather where they have not planted and 
prosper by the labor and expenses of others. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed as to the said Alexander 
Grant, sr., that the sequestration be set aside and plaintiffs’ demand against 
him be rejected, the plaintiffs paying the costs of both courts. 
Sporrorp, J., took no part in this decision. 
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SUPREME COURT OF LOUISIANA, 


Crry or New Orteans v. Bernarp Turrty. 


The Legislature; besides levying taxes for the support of the State Government, may delegate 
several parishes and :aunicipal corporations of the State a similar power of taxation for the 
port of a local government and police within their respective limits. Bt 

There is no constitutional or legal provision inhibiting the taxation of the profession, calling or 
ness of an auctioneer. 

The license granted to auctioneers by the Auditor of Public Accounts and their quasi oo 
character involve no contract exempting them from taxation. 





The power of taxing such a calling having been delegated to the city may be exercised tend ‘ 


though the State has not chosen to tax the same calling for the support of the State Gover. 
ment. 


PPEAL from the Second District Court of New Orleans, Morgan, J, 
Laville & vd, for plaintiff. Clarke & Bayne, for defendant and ap. 
pellant. 

Sporrorp, J. This case presents the question of the constitutionality and 
legality of an ordinance of the city of New Orleans, levying a tax of one hundred 
dollars per annum upon each person pursuing the profession or calling of an 
auctioneer. 

Article 123 of the Constitution provides, that “the Legislature shall have 
power to levy an income tax, and to tax all persons pursuing any occupation, 
trade or profession.” 

The Legislature, besides levying taxes for the support of the State Govern. 
ment, may delegate to the several parishes and municipal corporations of the 
State a similar power of taxation for the support of a local government and 
police within their respective limits. 

By the Act of March 20th, 1856, sec. 102, p. 158, it was declared, “ that the 
city of New Orleans shall have power to levy taxes, commonly known a 
licenses, upon trades, professions, callings and otier business carried on, 
and upon carriages, hacks, drays, carts and other vehicles, used is said city, 
and said taxes, commonly known as licenses, laid as aforesaid, shall not becon- 
strued to be a tax on property, within the meaning of sections 36, 38 and 42 
of this Act.” 

The profession, calling or business of an auctioneer is, then, taxable by the 
city, unless there is some constitutional or legal provision inhibiting such tax 
tion. 

No Article in the Constitution has been pointed out or is known to us which 
prohibits the exercise of such a power by the city under an authority delegated 
by the Legislature. 

The Act of March 12th, 1855, p. 106, ‘Relative to Auctioneers,” has beet 
largely commented on, as implying an exemption for them from parochial or 
municipal taxation. 

It is contended that they are State officers, and, as such, exempt from this 
species of taxation. They are guasi officers; but they are neither elected nor 
appointed ; they receive no commission -from the Governor, and are paid n0 
salary ; any citizen of the State may voluntarily become an auctioneer for the 
parish in which he is a qualified voter, upon giving bond and security, and 
taking the oath prescribed by Article 90 of the Constitution. 
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are required to take out an annual license from the Auditor of Public Nsw ere 
ts; but this is to secure the payment of certain duties upon auction Toren. 
to aid the State revenue ; it does not debar either the State or the politi- 
ql corporations to whom it may delegate its powers, from taxing the calling 
@ business carried on by auctioneers. 
” Attorneys-at-law are quasi officers; they receive licenses to practice their 
ion: but we have recently held, that, notwithstanding, they may be 
faxed annually for pursuing their profession. Their license and their guasi 
oficial character involve no contract exempting them from such taxation ; the 
title and the license granted to auctioneers by the Auditor of Public Accounts 
imply no greater immunities. State v. Waples, 12 An. 842; State v. Fellowes, 
79 An. 344. ; 
Because the State has not chosen to exercise its power of taxing this calling 
or profession for the support of the State Government, it does not follow that 
the city cannot exercise the power specially delegated to it by the State. 
Judgment affirmed. 
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R. R. Barrow v. Surexps et als. 


1, A suit instituted upon a note before it is due has the effect of interrupting prescription so long as 
the suit lasts after the maturity of the note, even if it be ultimately dismissed upon an exception 
of prematurity. 

%. Apartial release of the mortgages and privileges of the creditor, releases the surety only pro 
tanto. 

Defendants in a chancery suit in the United States Court were ordered, under a penalty, to 
file a cross-bill and bring in other parties against whom the complainant had demands, but whom 
he could not cite before the court, as they were citizens of the State with the complainant. These 
third parties answered by denying the jurisdiction of the court, and in case the plea was overruled 
setting up matters of defence to the complainant’s demands. The Supreme Court of the United 
States decided, that the Circuit Court did not obtain jurisdiction over the parties in Louisiana cited 
in by the defendants, and the proceedings were dismissed. Held by a majority of the court: 
that these proceedings had the effect of interrupting the prescription as to all of the parties who 
answered the cross-bill within the period of prescription. 
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PPEAL from the District Court of the parish of Terrebonne, Cole, J. 
George Eustis, E. Janin, Miles & H. Taylor, for plaintiff. Beatty & 
Bush and C. Roselius, for defendants and appellants. 

Bucuanan, J. The present appeal is a consolidation of five distinct suits 
instituted by the same creditor, in May, 1855, against two distinct debtors, and 
n the representatives of three other debtors, deceased, upon the following twelve 
distinct evidences of debt : 

1, A note signed by William Bisland, matured in all March, 1843. 

2. A note signed by William Bisland, matured in all March, 1844. 

8. A note, signed by Richard G. Ellis, and endorsed by William Bisland, 
matured in all March, 1843. 

4. A note signed by Richard G. Ellis, and endorsed by William Bisland, 
' Matured in all March, 1844. 

' 5. Anote signed by George S. Guion, and endorsed by Van P. Winder, 
} Matured in all March, 1843. 
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6. A note signed by George S. Guion, and endorsed by Van P. Wi 
tured in all March, 1844. 
7. A note signed by Van P. Winder, and endorsed by George S. Gui 





tured in all March, 1843 a - gdorse’ 
8. A note signed by Van P. Winder, and endorsed by George S. Guin ipscribe 
matured in all March, 1844. A pptified 
9. A note signed by William B. Shields, matured in all March, 1848, that wh 
10. A note signed by William B. Shields, matured in all March, 1844,  § ere p® 
11. Anote endorsed by William B. Shields, matured in all March, 1843, ; ‘This: 
12. A note endorsed by William B. Shields, matured in all March, 1944 % original 
The defendants plead the prescription of five years ; but it is argued by plain, 9B opposit 
tiff that prescription was interrupted as to all the defendants, and all the oh gp Suprem 
gations above detailed, by a suit instituted by him in the Circuit Court of - jn that 
United States for the Eastern District of Louisiana, on the 19th of December the less 
1842, and finally decided, on appeal, in the Supreme Court of the United State,  Willia 
at the December term of 1854, reported in 17th Howard, page 130. & pent is 


Before examining the facts in relation to this interruption of prescription, it 1 bill in | 
is proper to ascertain the principles of the law of Louisiana on the Subject of #} tion uf 
the interruption of the prescription, operating a release from debt. _ —& bilin 

By Article 3516, taken in connection with Article 3484, it will be seen that | 











prescription is interrupted by a citation to the debtor to appear before a court The 
of justice, upon the demand of the creditor for a judgment for his debt. And WB suit, J 
it is immaterial, for the purpose of the interruption of prescription, whether "J that tt 
the debtor be cited before a court of competent jurisdiction or not. Neither Wi jo, mi; 
does any error in the form of the action, nor the rejection of the creditors WH jiver 1 
demand by the final judgment thereupon, have the effect of avoiding the inter Is shield 
ruption of the prescription resulting from the citation ; for those clauses of the @ md ti 


2247th Article of the Code Napoleon which declare that the interruption of 
prescription is considered as ‘‘non avenue” if the suit be informal, or if the 
demand be rejected, have not been copied into our Code. The only portionof 
that Article adopted by our Legislature is the clause ‘“‘si le demandeur 
désiste de sa demande.” See Louisiana Code, Article 3485. 

Again, it is clear that prescription cannot be interrupted, until it has begun 
torun. If, however, a suit be instituted upon a note before it is due, and 
pending the suit the note matures and is protested for non payment, preserip- 
tion of that note is interrupted so long as the suit lasts, after maturity, evenif 
the suit be ultimately dismissed upon an exception of prematurity. The rule 
is “actiones que tempore pereunt, semel incluse judicio, salve permanent.” 
Marcadé, Prescription, Art. 2248. 

Keeping these principles in view, we find that prescription is not intern 
as to any of the debts or any of the debtors included in the present consoli- 
dated action, by the original bill in Chancery filed by plaintiff on the 19th of 
December, 1842. Of all the present defendants, only one, William Bisland, 
was party defendant to that bill, and the prayer of that bill was not for judg- 
ment upon any of the notes ificluded in this action. On the contrary, the 
prayer was for the annulling and avoidance of the contract which was the 
consideration of all these notes; which contract was set forth in detail im 
the bill. 

On the 10th of February, 1844, plaintiff amended his bill in Chancery, with 
leave of the court, by discontinuing and abandoning his original demand in 
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" gillity and rescission of the contract of the 98th November, 1842, and praying 
: sight be decreed to pay plaintiff the amount of such of the notes signed and 
- ndorsed by said Bisland under the said contract (being the notes above 
described as Nos. 1, 2, 3 and 4), as may have been protested, and the protest 
potified to said Bisland, before the final decree in the suit. It will be remarked, 
tat when this amended bill was filed, two of Bisland’s notes (Nos. 1 and 8) 
were past due, and two (Nos. 2 and 4) were not yet due. 

This amended bill of plaintiff was unquestionably an abandonment of his 
origipal demand, and a substitution in its place of an entirely new and directly 
E jtedemand. As such it was held to be irregular and inadmissible by the 
B® Supreme Court of the United States in its reasons for judgment upon the appeal 
jnthat case. See 17th Howard, pp. 143 and 144. But it is not on that account 
the less effective under our law, for interrupting prescription, so far as concerns 
Filliam Bisland, the only one of the present defendants against whom judg- 
gent is prayed for the amount of his notes and endorsements in the amended 
tillin question. Although informal, this amended bill interrupted prescrip- 
tion upon those notes, as to Bisland. It must be observed that the amended 
bil in question was served upon Bis/and who appeared and moved to quash 
the same. 

The next phase in this Chancery suit is a bill filed by the defendants in that 
sit, William Bisland and Victoire Shields, on the 8th of July, 1844, praying 
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io, might be specifically performed, and that plaintiff might be decreed to de- 
fiver up to be cancelled and annulled, all the promissory notes of Thomas R. 
Shields, on which said William Bisland and Victoire Sields were endorsers ; 
md that said William Bisland and Victoire Shields might recover such 
damages from the plaintiff for his non-execution of the contract of the 9th of 
November, 1842, as should be proven. And the bill further prays for writs of 
sbpena to Richard G. Ellis, Wm. B. Shields, Thomas R. Shields, George 8. 
Guion, and Robert R. Barrow, commanding them to appear and answer the 
premises and abide the judgment of the court upon said bill; which subpenas 
were issued accordingly, and the parties named made appearance. 

This bill cannot be considered as an interruption of prescription upon the 
notes now in suit in favor of plaintiff. In the first place, the parties Disland 
wd Mrs. Shields, who file the bill, claim no judgment of Wm. B. Shields, 
Winder, Eilis or Guion, upon the notes signed or endorsed by them; and as 
for 2. R. Barrow, the holder of those notes, and the present plaintiff, he was 
# fr from claiming anything in that bill, that he is actually sued therein for 
damages. See 17th Howard, 145, 146. 

Afterwards, on the 5th of March, 1847, plaintiff, with leave of court, filed 
mother amended bill, in which he set forth that William B. Shields was a 
titizen of Mississippi, and prayed that he might be cited and condemned to pay 
him the notes in principal and interest which are endorsed by said William B. 
Shields, (being the notes above described as Nos. 11 and 12). 

To this amended bill, William B. Shields appeared and answered. Prescrip- 
fin is therefore interrupted as to the defendant, William B. Shields, upon the 
two notes endorsed by him and matured in March, 1848, and March, 1844. 

Upon the other ground of defence pleaded by the defendants in these consoli- 
tited suits, namely, that the release by plaintiff of his mortgage on certain of 
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- fpr the specific performance of the said contract, and that William Bisland gurmize. 


that the agreement or contract of the 9th of November, 1842, above referred - 
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the slaves sold by him to Thomas R. Shields, had the legal effect of dise 
the other parties to the contract of the 9th of November, 1842, from their 
gations under that contract, it has been fully examined by the Chief 
with whose opinion upon that point the court unanimously concurs, z 

A difference of opinion upon the effect of the plea of prescription, ag to the 
defendants, William B. Shields, Van P. Winder, and George 8. Guion, haa 
thrown upon me the duty of pronouncing the judgment of the court. ‘4 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dig. 
trict Court in the case of Robert R. Barrow v. William B. Shields, be 
and that Robert R. Barrow recover of William B. Shields four thousand sey 
hundred and sixty-six dollars and sixty-six cents, with interest at the rateg 
ten per cent. per annum on $2,383 83 from the 8d of April, 1848, and op 
$2,383 33 from the 3d of April, 1844, and costs of the suit of R. R. Barrowy, 
William B. Shields in the District Court, the costs of appeal in said suit toby 
paid by 2. R. Barrow. And it is further adjudged and decreed, that the judg 
ment of the District Court in the case of 2. R. Barrow v. Van P. Winder be 
reversed, and that there be judgment against R. R. Barrow and in favor ofthe 
widow and heirs of Van P. Winder, made parties defendant therein, with costs 
of said suit in both courts. And it is further adjudged and decreed, that th 
judgment of the District Court in the suit of R. R. Barrow v. W. A. and dR 
Bisland, be affirmed, with costs. And it is further adjudged and decreed, that 
the judgment of the District Court in the suit of R. R. Barrow v. R. B. But 
ler, testamentary executor of Richard G. Ellis, be reversed, and that there be 
judgment in said suit in favor of defendant and against the plaintiff, with costs 
in both courts. And it is further adjudged and decreed, that the judgmentof 
the District Court in the case of R. R. Barrow v. George S. Guion, be reversed, 
and that there be judgment in said suit in favor of defendant, and against plain. 
tiff, with costs in both courts. 

Mr. Justice Cote took no part in this decision. 

Merrick, C. J., dissenting. Iam unable to concur in all the conclusions of 
my colleagues. 

I adopt the statement of facts contained in the opinion of the Judge of the 
District Court in order to be better understood. 

“On the 27th July, 1836, Robert R. Barrow sold to Thomas R. Shields,a 
sugar and cotton plantation, both in the parish of Terrebonne, the former on 


Bayou Terrebonne, the latter on Bayou Caillou, with all the improvements, — 


&c., &c., and seventy-five slaves. This sale was made for the sum of $227,000, 
for which Shields gave sixteen promissory notes, and accepted drafts payable 
at various dates: the notes were secured by mortgage on the property sold. 

‘“‘ Immediately after the sale, Shields took possession of the property and 
paid some of the notes as they fell due, but he was unable to pay a great part 
of them, and in 1842 there was still unpaid the sum of $119,965 85. Theun 
paid notes had been protested as they fell due, and suit had been brought on 
them against 7. R. Shields and against Wm. Bisland, the last endorser onal 
the notes. ? 

In this state of things, Shields and his endorsers proposed to Barrow a 
amicable settlement of his entire claim. After some hesitation this proposition 
was accepted, and was finally concluded by an act passed before Leufroy Bar- 
ras, Parish Judge of the parish of Terrebonne, on the 9th November, 1842, 
between 2. R. Barrow of the first part, Thomas R. Shields of the second part, 
and the six endorsers of Shields of the third pari. 
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‘These were Mrs. Victoria Shielde and Wm. Bisland, of Adams County, Bannow 
Yiss, Wm. B. Shields, R. G. Ellis and Van P. Winder, of Terrebonne, and —_smauns. 
Geo & Guion, of Lafourche Interior. 

« According to this act, Barrow agreed to release 7. R. Shields and his six 
epdorsers from all liability on their notes and to discontinue his suits against 
7, R. Shields and Bisland. Thos. R. Shields retroceded to Barrow the pro- 

purchased by the act of July 27th, 1886, and the six endorsers gave to 
Barrow their notes endorsed by each other, amounting to $32,000, to be de- 
jizered to Barrow when he gave up the unpaid notes, which had been given 
fr the plantations, till then to remain in the hands of ZL. Barras, Parish 
Judge, cc. 

“ After entering into this contract, Mr. Barrow alleged that the other parties 
had made misrepresentations to him to induce him to do so, and that they also 
complained of the contract ; he therefore sent them a letter offering to rescind 
it, which they declined to do. 

“ Alledging he was injured by the contract of 9th November, 1842, he filed 
g bill in equity in the Circuit Court of the U. 8. for the Eastern District of 
Louisiana, against Mrs. Victoria Shields and Wm. Bisland, the only parties 
to the act of 9th November, 1842, who were not citizens of Louisiana, praying 
for a.rescission of the act upon a number of grounds therein detailed at 
length. 

“This suit was afterwards converted into a suit for the specific performance 
of the contract of 9th November, 1842, and on the notes for $32,000, given in 
said contract. All the parties to which act were made parties to the action, 
and after lingering on a number of years was terminated in the lower court by 
a judgment rendered on the 13th December, 1852, condemning the defendants 
inthe present suit to pay their notes under the act of 9th November, 1842, 
and also to do other acts to which they had obligated themselves in said con- 
tract of 9th November, 1842. 

“ An appeal was taken, and the Supreme Court dismissed the case for want 
of jurisdiction. The plaintiff now brings these suits upon these notes, against 
these of their makers or endorsers, or their representatives, who reside in 
Louisiana. . 

“ All the defendants are residents of the parish of Terrebonne, except eo., 
& @uion, who has consented however to be sued in that parish. It is also 
agreed that all the suits may be tried together, and that the property of the 
part of the endorsers who are dead, descended as set forth in the petition. 

“ All the notes bore ten per cent. interest after maturity, and were payable 
at the Bank of Louisiana,” 

The defendants in their answer set up two principal grounds of defence : 

“1st. The notes signed and endorsed by the defendants in accordance with 
the terms of the act of November 9th, 1842, were executed under the false and 
erroneous belief that they were still bound and liable for their original endorse- 
ments, when in fact they were in no manner bound for their endorsements, 
their liabilities having been released by Barrew's having released, without 
their knowledge or consent, certain of the mortgaged slaves from the mortgage 
"given to secure the payment of said notes.” 

“2d. They plead the prescription of five years.” 

The judgment of the lower court being adverse to the defendants on both 
grounds, judgments were rendered against them and they have appealed. 
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I will consider these defences in their order. eh 
I. The defendants rely in support of this first ground of defence, hal 
April, 1837, Thomas R. Shields sold two slaves, (runaways,) to Jacob ve! 
for $1050, and Barrow released his mortgage as to them: also, in F . 
1840, Shields sold another of his slaves to Lydia Whitaker for $150, and Ban 


vow in April following released his mortgage upon the last mentioned slaye, — 


s 
a 







— 


On this branch of the case the learned counsel for the defendants haye pi a 
tended, that the effect of these releases was to discharge the defendants, the being 
endorsers, from the remaining notes of the sale of 1836, amounting to, amou 
$119,000 ; that being ignorant of their discharge, the contract of November struc 
9th, 1842, was made in error, and void, and if the plaintiff would hold the de the p 
fendants liable for the last mentioned notes the burden of proof is on him tg Jease 
show, and it must be shown that the endorsers were aware of their di think 
at the time they entered into the contract of November 9th, 1842. settle 

This contract was tripartite. Thomas R. Shields was to reconvey the planta. cour, 
tions and slaves to Barrow, Barrow was to surrender to Thomas R. Shielde W 
all the notes then unpaid, release all parties therefrom and dismiss his suit was’ 
against Thomas R. Shields and William Bisland. poss 

The defendants, the parties of the third part, obligated themselves to pay they 
thirty two thousand dollars, “ the consideration of the contract” secured by ror i 
the notes now sued on. valic 

It is evident that this was not a mere renewal for a former supposed obliga- ¢. ¢ 
tion as in the case where an endorser promises to pay a note under the im- opin 
pression that it had been regularly protested, or where he has given a new 0 
promissory note for the same: for here on the part of the endorser his new bet 
obligation does not amount to one-third of the old. seri 

Again, the maker of the old obligation is, by the agreement of the parties, tain 
discharged absolutely by the surrender of the property. The endorsers then toa 
assume his position and place, for the balance of his indebtedness after sur- I 
rendering the property. If they are not bound, then the plaintiff loses thirty- bef 
two thousand dollars of his claim, for, by the agreement, Thomas R. Shields, is ¢ 
(whose liability must on all sides be admitted,) was discharged, as just observed, mel 
from the remaining obligations which he had given as the price of the pro- anc 
perty. ] 

The instrument of the 9th of November, 1842, must, therefore, be considered ral 
as a transaction, and subject to a rescission only for the same causes and it- sul 
herent defects as other instruments of this kind. And soa part of these de- lea 
fendants considered it when they opposed Barrow’s suit in chancery to set L. 
aside this agreement and reinstate the contract of 1836. pe 

Have the defendants then established such facts as ought now to annul this pr 
contract which they were formerly so desirous of preserving in force ? cit 

Transactions have, between the parties interested, a force equal to the au- cit 
thority of things adjudged. They cannot be attacked on account of error im Re 
law, or any lesion, C. C., 3045. They can only be rescinded where there is pr 
error in the person or the matter'in dispute, where there is fraud or violence, eit 
or where made in the execution of a title which is null, unless the nullity be 
the subject of the compromise, or unless the compromise be made upon forged fo 
documents. C. C., 3046, 3048, 1822, 1825. ce 

The only one of these grounds which cn be seriously urged in this case, 0] 
‘s that the compromise was made in the execution of a void title. Let us see 
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to what extent the title was void. The title which was surrendered against 


R. Shields, as already observed, is admitted to have been valid. The 
use of that title as the consideration of the compromise, was not, for that 
reason, the execation of a void title. 

But it is said that the release of the mortgage upon the three negroes speci- 
fied, had the effect of discharging the endorser under Art. 3030 of the Civil 
Code, the creditor being unable to subrogate the endorsers to his mortgage, it 
being presumed that they would not have engaged themselves for their large 
amount, had they not thought they were bound as endorsers. A judicial con- 
struction has been put upon this Article of the Code, and it has been held, that 
the partial release of any of the mortgages and privileges of the creditor re- 
jeases the surety only pro tanto. This construction, whatever we might 
think were the question res nova must govern us, and be considered as the 
settled law. See cases, Saulet v. Trepagnier, 2 An. 429; Gosserand v. La- 
cour, 8 An. 75; and Provan v. Percy, 11 An. 179. 

We must, therefore, conclude that the title, the subject of the compromise, 
was not void either as in regard to Thomas R. Shields or his endorsers. It is 
possible that the endorsers supposed themselves bound for $119,000, when 


. they were only bound for $118,000, but this comparatively inconsiderable er- 


ror in the amount of their indebtedness in the absence of all fraud, cannot in- 
validate a contract which our law declares shall have the force of a judgment. 
€. C. 1825, 3045. On this branch of the case, I think there is no difference of 
opinion among the members of the court. 

Il. Is the plea of prescription maintained? More than five years elapsed 
between the maturity of the notes and the institution of the suit. Hence pre- 
scription has taken place unless interrupted. The plaintiff contends that cer- 
tain proceedings in chancery had that effect, and I am of the same opinion, as 
to all of the defendants except one. 

attach no importance to the fact, that the proceedings were commenced 
before the maturity of the notes for the exception that the suit is premature, 
is only dilatory, and if waived by answer does not prevent a decision upon the 
merits. If the exception be not interposed the obligation becomes exigible, 
and the pendency of the suit must interrupt the prescription. 

Neither is citation eo nomine essential to interrupt prescription. The Fede- 
ral Court exercising chancery jurisdiction, commences its proceedings by a 
subpoena. We must, where it has concurrent jurisdiction with our courts at 
least, consider the subpoena equivalent to a citation. Jackson v. Tiernan, 15 
L. R. 485. So also where a citation is waived and the party voluntarily ap- 
pears in court by answer or otherwise, the same effect must be given to the 
proceeding as would be given had the answer or plea been preceded by a 
citation. C..P. 177. A reconventional demand has the like effect, because no 
citation is required, the party being already in court. Driggs v. Morgan, 10 
Rob. 119. Under the Roman law it was the contestatio litis which interrupted 
prescription. The joining of issue cannot have a less effect with us, for it 
tither presupposes a citation or the waiver of citation. C. P. 359. 

I will now consider the proceedings in the Circuit Court of the United States 
for the Eastern District of Louisiana, for it is only as to the effect of these pro- 
ceedings with regard to a part of the defendants that there is a division of 
opinion among the members of the court. 

In December, 1842, the plaintiff in this action, R. R. Barrow, filed his bill in 
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chancery in the the Circuit.Court of the United States, against Mrs, 
Shields and William Bisland, alleging that Thomas R. Shields, Ri 
Ellis, William B. Shields, George S. Guion and Van P. Winder, 
zens Of Louisiana, and, therefore, could not be made parties to the 
praying that the contract of November 9, 1842, might be declared to } 
improperly procured, and be annulled and set aside. 

Mrs. Shields and William Bisland, by their answers, resist the d 
the plaintiff for a rescission of said contract, and aver it was entered 















The 
good faith. Mrs. Shields denies that that there was “ anything in the ¢ 
of said Thomas R. Shields, or that of any of the endorsers, to induce thee ion t 


plainant to believe any of them were preparing pretexts to justify their in. 
tended refusal of payment of their aforesaid notes, amounting to $32,000." to the 
Bisland averred that he and his coéndorsers agreed to pay plaintiff $390 


to induce him to take back the property ; that he, Bisl/and, although the lag ‘ba 
endorser, had consented to pay $10,000 as his portion of $32,000. . 

On the 4th day of March, 1848, William Bisland filed his cross-bill against Derr 
Barrow, setting up the contract of November 9th, 1842, and the promissory iad 
notes executed in pursuance of it, and praying a specific performance of said ym 
contract, and for an injunction against Barrow, restraining him from proces we 
ing upon the suits in the First District Court and in the District Court of te my, 


‘parish of Terrebonne, and from commencing any other proceedings againg 
him, said Bis/and, on the notes under the contract of 1836. On the 18thg@ 
April, 1843, the six matured and protested notes were ordered, on the motig 
of Janin, of counsel for Barrow, to be deposited in court by the notary hay. — 
ing them in possession for the purpose of protest. 

In 1844, (February 10) Barrow filed his amended bill, and prayed that the 
promissory notes executed by the defendants under the Act of November), 
1842, and deposited under that agreement with Burras, the parish Judge, be 
fore whom the contract was passed, should be delivered to him, and prayed 
‘that the defendants may be decreed to pay to plaintiff the amount of such of 
the last mentioned notes as may have been drawn by them, and also suchd 
said notes as may be endorsed by them, and which may be protested, andéf 
the protest of which they may be notified before the final decree of this honer- 
able court, the whole with interest from the day of protest.” 

On the same day, Barrow filed his answer to the cross-bill of Bisland, in 
which the indebtedness of Bis/and upon the protested notes is set up; andit 
was further alleged, that on the 3d day of April he would be indebted on the 
notes which would then mature, in the further sum of $8,483 33, and costsof 
protest. 

The prayer to this was, that the said contract of November 9, 1842, be spe 
cially performed according to the time, purport and tenor of said act, and he 
prays for such relief as by the showing of his answer he is entitled, eonclat 
ing with a prayer for general relief. 

On the same day, the court ordered Barras, the parish Judge, having the 
custody of the second series of notes, to deposit them with the Clerk of the 
Circuit Court, to be by him deposited in bank for collection. 

On the 24th day of April, 1844, the court ordered, that unless Mrs. Shields — 
and William Bisland filed a cross-bill, setting up and praying an execution 
of said second contract, and make all the parties to said second contract defen 

dants, that said Barrow should be at liberty to proceed upon his bill of com 
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for a specific performance of the original contract between the parties. —— 
eross-bill was accordingly filed in July, 1844, wherein the said Mrs. Susmos. 
4 and Mr. Bisland made Richard G. Ellis, William B. Shields, Thomas 
Shields, George S. Guion, and Robert Barrow, defendants, praying for a 
pect performance of the contract of November 9, 1842, and for such damages 
forthe non-execution thereof by Barrow, as shall be proven, and that all the 
ry notes of Thomas R. Shields, upon which they were endorsers, be 
up to be cancelled. 
The defendants, Richard G. Ellis, Van P. Winder and George 8. Guion, 
filed a plea to the cross-bill of Shields and Bisland, in the nature of an excep- 
tion to jurisdiction of the court, and also averring that ho cause of action was 
alleged against them. Mrs. Shields and Bisland, at the same time demurred 
to the original bill. 

The plea and demurrer were at the May term, 1845, overruled, and the parties 
making the same were directed to answer over. 

In pursuance of this order, Mrs. Shields and William Bisland answered 
Parrow’s original bill, and, among other things, averred: “‘ That no legal de- 
mand of payment could be made, and they deny that any legal protest for non- 
ad payment or notice thereof was ever made, and they, therefore, say that they 
gre fully discharged from all liability on account of said notes ; and they 
f the pray, if this court shall entertain jurisdiction of said complainant’s demand, it 
may order said notes, as well those signed as maker as those endorsed by your 
respondents, to be cancelled and given up to them.” 

They further averred, that Barrow was responsible for the revenues of 









FRE 


the plantation, and prayed, in the event their defences were held insuf- 
ficient, “that then the amount of revenues received by said complainant or the 
amount which he might, with proper management, have received, be imputed 
wi by this court to the payment and discharge of all your respondent's liabilities 
» be under said contract of November, 1842, and the notes given in pursuance 
ayed thereof.” 

ch of Van P. Winder and George S. Guion appear, plead and answer the cross- 
het Tilt of Mrs. Shields and William Bisland, and then they plead to the bill of 
dof wmplaint of Barrow, the want of jurisdiction, and in the event the court 
- should be of the opinion that their pleas (to the cross-bill and original bill) 
ought not to be sustained; they set up, in substance, the same matters as a 













ie defence to the notes, as were set up by Mrs. Shields and William Bisland. 
Mit | William B. Shields having, by his plea to the cross-bill of Mre. Shields and 
bee Bisland, averred his residence to be in Mississippi, Barrow amended his bill 
ae in March, 1847, praying that he be condemned to pay the notes endorsed by 
him and described in the bill of complaint, and also conclude by a prayer for 
7 general relief. 
| W.B. Shields thereupon answered the original and amended bills, andaverred 
ol sy that he was discharged from the notes signed by him and those endorsed by 
the him, by the release of the mortgage upon the slaves Prince and Joe, and the 
o = irregularity in the protest of the notes, &c. 
Willam B. Shields further denied all liability on the four notes signed by 
: him under the contract of 1842, on the further ground that they were delivered 
de SB ecrows and were not to be delivered to complainant until he had first per- 
im » formed the stipulations on his part, and that he had neglected to perform the 
. / Same. He further avers thatsaid notes have never been legally or properly pro“ 
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tested, and ‘‘as to the two upon which he is endorser, he is wholly discharged 2 
want of legal protest and notice,” and ‘‘as to those of which he is drawer, 


and protested for non-payment, they were not the property of the complainant — 
nor had any person the right to demand or receive payment thereof.” 

On the 31st of January, 1852, Barrow filed his replication to the answers 
of William Bisland, Mrs. Shields and W. B. Shields, and conditionally ag to 
Guion, Winder and the executor and widow of Elis. 

Ellis, as has already been observed, pleaded to the jurisdiction of the court 
in reply to the cross-bills of Mrs. Shields and William Bisland. Of 
the cross-bili was no demand for the payment of the notes, and by that act, 
Ellis did not become a party to Barrow’s bill. It was not until January, 1859, 
that Richard E. Butler, testamentary executor, and the tutrix to the minor 
children, made their appearance and answered the original and cross-bills, set. 
ting up substantially the same defences as Winder and Guion had previously 
done. 

By signing the promissory notes and delivering them to Barras, Ellis had 
complied with that ‘part of the contract and from that period until filing answer 
to the’ original and cross-bills, neither he nor his representatives appear to 
have done any act to prevent Barrow from receiving from Judge Barras the 
notes and enforcing them by suit. 

A consideration of the facts here shown proves, that the contestatio litis was 
formed by all of the defendants, except Richard G. Lilis, within five years 
from the protest and maturity of the notes given under the contract of Noy, 
9th, 1842. 

Upon the validity and obligatory force of said promissory notes, both as to 
the makers and endorsers, and their liability to pay the same, and upon a con- 
sideration of the issue thus formed, the Circuit Court rendered a decree in 
favor of Barrow for the amount of the notes, respectively against Victoria 
Shields, William B. Shields, Van P. Winder, George S. Guion, William Bix 
land, and the executor, widow and heirs of Richard G. Filis, deceased. Code, 
Const. 1, Lib. 3, Tit. ¥. 

This decree of the Circuit Court was reversed by the Supreme Court of the 
United States in December, 1854, on the ground, that the defendants were not 
lawfully before the court, that the court never obtained jurisdiction over those 
of the partics who were citizens of Louisiana, and, that it did not have before 
it such parties as were indispensable for a specific performance of the contract 
of compromise, or the rescission thereof; and, lastly, that when the Cireuit 
Court proceeded finally to make a decree condemning the defendants to pay 
the notes given under the compromise, it gave a relief for which there was & 
plain, adequate, and complete remedy at law. 

Now, if the defendants had not prosecuted their appeal to the Supreme 
Court of the United States, and there caused the decree of the Circuit Courtto 
be reversed, it would have had the force and effect of the thing adjudged, and 
would have been conclusive upon them as to their obligation to pay the notes. 
I am, therefore, inclined to think that the proceedings in the Circuit Court of 
the United States ought not to be treated as corram non judice with reference 
to the question of prescription, although it erroneously assumed jurisdiction 
over matters and persons not properly cognizable by that court. 


legal demand was or could be made, because at the time they were Presented | 
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The irregular manner in which the parties were brought into court cannot 
affect the case, for few defendants voluntarily appear in courts of justice. SHIELDS. 

The contestatio litis was formed, as I think as to each defendant, either by 
an express claim in the bill on the part of the plaintiff upon the notes or an 
express denial upon the binding force of the notes and their liability thereon, 
by each of the defendants in the answer and a replication thereto by the plain- 
tiff, and in some of the cases there were both an affirmance by the one party 
and a denial by the other, followed by the replication, and this issue of fact 
thus formed was entertained by the Judge. Lis enim videtur oum judex per 
narrationem negotii causam audire coeperit. é 
| This contestatio litis was formed, as already observed, as to each of the de- 
, fendants within five years from the maturity of the notes, except as to R. G. 
Fllis. As to him, I do not think the proceedings can have the effect of inter- 
rupting prescription. 

In 1844 the court ordered the notes to be deposited in bank for collec- 
tion. We see no reason why suit could not have been instituted upon the 
notes in the name of the bank, or any other receiver which the court might 
appoint. Perhaps also Barrow himself might have sued upon them as well 
then as now. At all events, neither lis nor his representatives appear to 
have done anything to prevent Barrow from suing upon the notes until they 
formed the contestatio litis by their answer in 1852. Up to this time they 
stood upon their rights as simple makers of the notes. In the meantime, the 
five years elapsed. 

The maxim: Contra non valentem agere non currit preseriptio does not ap- 
ply to Barrow on his demand against Ellis. The latter did not stand in this 
respect in the same position as the other defendants, who, in their answers 
within the five years, contested the plaintiff’s right of recovery upon the notes 
sued upon, and the judgment as to R. E£. Butler, executor, I think ought to 
be reversed. 

I, therefore, concur in the decrees pronounced in the cases of R. &. Barrow 
v. R. BE. Butler, executor, and same v. W. A, & J. R. Bisland, and dissent in 
the other consolidated cases, 









































ON A RE-HEARING. 


Merricx, C. J. The discussions which the re-hearing has given rise to in 
this case, have not occasioned any material change in my opinion. 

Tam still unable to see any safe ground upon which the succession of Ellis 
can be held responsible. 

I can see nothing which in my opinion can be held to be equivalent to a 
citation or a demand in justice, until after prescription had been acquired. 

It is said that the cross-bill filed by William Bisland and Victoria Shields, 
Was a sufficient citation or ‘‘demand in justice,” to interrupt the prescription 
% to Ellis, because William Bisland was the endorser of Ellis upon that 
series of notes, and, that, therefore, he was interested in bringing him into 
court, in order that judgment might be rendered against him as maker, if ren- 
dered against Bisland as endorser. 

As Barrow did not undertake to make F/Jlis a party to his bill, and did not 
| Pray for a subpoena or judgment against him, the case as to Ellis’ Succession 
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a 
must rest upon the character of the cross bill alone. It must, therefore, be 
amined. What does it contain? If it interrupts prescription, Big . 
have alleged that he was the agent of Barrow, and that he demanded payme 
of the promissory notes in Barrow’s name, or that Barrow had sued him: 
endorser, and he demanded judgment against FJlis, as his warrantor, in qu 

he should be condemned. Because nothing short of this isa citation on account 
of the notes. =H * 

But on looking into the cross-bill, instead of finding such a demand, we ie 
only find that the contract of 1842 is recited at length, and a prayer fop iy 
specific performance, and no demand in any shape for judgment upon the note, 

The subpcena is not in the record, but it must have followed the cross bill y 
usual. “ 

What is the meaning of the prayer for a specific performance is ascertained 
by the decree of the Supreme Court upon this very cross-bill. See 17 Howard, 
146. Indeed, the complainants sufficiently explain themselves when 
say, that they are ordered to bring in by their cross-bill, EJlis, Winder ang 
Guion, with a view to the specific performance of the contract of 1842, and 
when, also, they pray that the notes given under the sale of 1836, on which 
they were endorsers, may be cancelled, and that they may recover damages 
against Barrow for his non-execution of his contract. It is also known, that 
the cross-bill was filed to avoid the danger arising from the threat of the 
Circuit Court to allow Barrow to set up the sale of 1836. 

In all this I do not discover any demand formed upon the promissory nota, 
There was no citation to £ilis, requiring him to pay them, and nothing that 
informed him that they were set up against him by any one. Moreover, 
such a demand in a cross-bill (in which Barrow himself was defendant) would 
have been most singular, as that court had no jurisdiction upon ordinary de 
mands upon commercial paper, there being a remedy at law, and no pleadings 
between the several defendants to the cross-bill. 

In my opinion it was by the answers of Winder and Guion to Barrow’sbills 
and not to the cross-bill, which interrupted prescription as to them. As 
already remarked, neither Barrow nor any one else on his behalf had as yet 
demanded judgment against them on account of the notes. But these defend- 
ants, in answering Barrow’s original and amended bills, assumed that it wasa 
demand, irregular it is true, but nevertheless a demand against them for the 
amount of the notes and in this sense they denied Barrow’s right to recover 
against them upon the notes, and prayed that they might be declared extin- 
guished. By the replication filed by Barrow, the issue was formed which the 
parties and the Circuit Court understood as embracing Barrow’s right tore 
cover upon the notes, and the defendants’ defences against them. 

But it is suggested, that this view substitutes the answer for that citation, 
and declares, what the law has not said, that an answer caninterrupt preserip- 
tion. 

The reconvention which comes by way of answer, interrupts prescription 
without any citation. And I cannot see why the defendants in this irregular 
chancery suit, who chose to assume that the plaintiff had in said suit demanded 
payment of the notes when such demand was never in fact made as to all of 
the parties, should now, on account of the irregularity of such proceedings, 
deny the demand which they had undertaken to answer, and which they did 
answer when they prayed that the notes should be cancelled or, at least, com 
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by the fruits received from the plantation by Barrow. Although  Bassow 
sy never were actually cited on account of the notes, they admitted, by their Summons. 
» that they were cited equally with those defendants who were cited, 
B chen the plaintiff filed his replication, the issue was formed which pre- 
the defendants who had so answered, from ever denying that they had 
on sued on account of the notes. What the parties and the court understood 
~ embraced in the pleadings, is apparent from their management of the suit 
‘pi the decree of the Circuit Court which affirmed the plaintiffs’ right to re- 
ver. And if there is nothing else in the record equivalent to a citation, the 
_mswers of these defendants virtually admit that a judicial, demand was made 

of them for the payment of the notes, and from that time forth they are es- 

from asserting that they had not been cited. 

But it is further urged, that Z/Jis’ plea was overruled, and that he was or- 
dered to answer over to Barrow’s bill, and, therefore, he was constructively in 
court as well as his succession from the date of the overruling of his plea. 

Whether such is the effect of a proceeding in chancery after the death of 
parties, it is not necessary to inquire; for it is clear, that the cross-bill was 
not Barrow’s bill, and no issue could be formed on Barrow’s bill until the par- 
ties were forced to answer by the machinery of the cross-bill. 

The Circuit Court, in this curious proceeding, knew that it could not com- 
pel Bilis, Winder and Guion, to answer Barrow’s bill, because they were, with 
him, residents of Louisiana. But it supposed that, by compelling Bisland and 
Mrs. Shields to file a cross-bill against them, it would then have jurisdiction 
ger their persons in virtue of the cross-bill and could thus force them to an- 
gwer Barrow’s bill for a specific performance. When, therefore, the plea of 
these defendants was overruled, the court decided one branch of a controversy 
between the parties to the cross-bill, and not a contest between themselves and 
Borrow. That issue could only be formed when the court had exerted its 
power at the instance of William Bisland and W. Shields, to compel them to 
mswer Barrow’s bill. 

Bilis having died, his representative was not forced to answer, and did not 
mswer Barrow’s bill until 1852, after prescription had extinguished the liabili- 
ty of Ellis’ succession upon the notes. 

But it is further objected, that Bisland is the accommodation endorser of 
Hillis and, therefore, the citation on him must interrupt prescription, because 
when Bisland pays the judgment, he will have his recourse over against ZJlis’ 
tate. Whether such will be the effect of payment or not, we are not called 
upon to decide. The question here is between lis’ succession and the plain- 
tiff On this point, the authorities leave no room to doubt that the citation 
against the endorser does not interrupt prescription as to the maker. 12 Rob, 
185, Jacobs v. Williams ; 2 An. 332, saeete v. Newcomb ; Ibid 792, Hickman 
¥, Stewart. 

_ Weall concur that the judgment heretofore pronounced by this court in the 
wseof Robert R. Barrow y. W. A. & J. R. Bisland, remain undisturbed. 

I concur with Justice Voorntes and Bucuanay, that the decision heretofore 
"pronounced by this court in the case of Robert R. Barrow v. Richard FE. But- 
lr, executor of R. G. Lillis, remain undisturbed. And I concur with Justices 
- Srorrorp and Coxe, that in the other three cases of this plaintiff against W. 
B Shields, Van P. Winder and George S. Guion, that judgment of this court 
tught to be set aside, and the judgments of the lower court affirmed. 
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It is, therefore, ordered, adjudged and decreed by the court, that the | - 
ment heretofore pronounced in said case of Robert R. Barrow v. W.4 @ 
R. Bisland, and the judgment in the case of R. 2. Barrow v. Richard B Ry 
ler, executor of R. G@. Ellis, heretofore pronounced by this court, remain yy. 
disturbed ; and that the judgments pronounced by this court in the cases ¢ 
Robert R. Barrow v. William B. Shields, Robert R. Barrow vy. Van P. Wig, 










der, and Robert R. Barrow v. George S. Guion, be set aside and annulled, night | 
And it is now ordered, adjudged and decreed, that the judgments of the lower lis apPé 
court in said cases, viz: Robert R. Barrow v. William B. Shields, Robert R of com 
Bari ow v. Van P. Winder, Robert R. Barrow v. W. A. & J. R. Bisland, ang ruled, 
Robert R. Barrow v. George S. Guion, be affirmed, and that the defendants “ee 
pay the costs of both courts. ctatior 
Messrs. Justices Voorures and Brcwanan adhered to their former opinions ot p 
pronounced in this case. the ei 
Sporrorp, J. In the opinion heretofore pronounced in this cause by a ma. “ 
jority of the court, it was stated that prescription was interrupted by a citation “aa 
to the debtor to appear before a court of justice upon the demand of theereditor i 
Jor @ judgment for hisdebt. And as in the chancery proceedings, the creditor, on 
Barrow, had not demanded a citation and judgment against Ven P. Winder, pre. 
R. G. Ellis and George 8. Guion, nor prayed expressly for a judgment against sil 
W. B. Shields, upon the notes subscribed by him, prescription was held not ard 
to have been interrupted as to those parties. a 
In this, I have been satisfied by further examination, that too much promi- on 
nence was given by a majority of the court to the fact, that Barrow himself mt 
did not directly cause the parties above named to be summoned to take part in shod 
the litigation commenced by him in the federal courts and prosecuted so long, beal 
so irregularly, and so fruitlessly. , Gc 
The Code puts stress upon the citation of the party, not upon the manner * P 
of the citation or the person at whose instance it may be ordered. “A legal 
interruption takes place, when the possessor has been cited to appear before a - 
court of justice, on account either of the property or of the possession ; and 
the prescription is interrupted by such demand, whether the suit has been nf 
brought before a court of competent jurisdiction or not.” It would seem that the a 
interruption takes place whenever the debtor is brought into court, no matter 
how irregularly or improperly, to answer on account of the debt, in a suit to * 
which the creditor is also a party. Under a similar textual provision, it has ri 
been held in France, that the appearance of a warrantor in a cause cited only the 
at the instance of the defendant, if he sets up a defence to the plaintiffs de- wi 
mand, will interrupt the prescription pleadable by the warrantor against the 
plaintiff. Dalloz, 32, 1, 164. Me 
Upon the same principle it would seem that, when parties are called in by de- 
fendants with whom they are equally interested to defeat the plaintiff’s demand, is 
and when they actually do contest his demand, prescription must be inter- tio 
rupted as between them and the plaintiff. Be 
Van P. Winder, George S, Guion and William B. Shields, subpoenaed at he 
the instance of the original defendants with whom they were equally interested “4 
to defeat the plaintiff, did, by their answers in the chancery suit, put at issue 
Barrow’s right to recover an account of the notes now sued upon, and before r 
prescription had accrued. It was thereby interrupted as to those parties with P 


regard to all their liabilities upon the notes in question. 
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a case of R. G. Ellis differs only in the fact, that neither he nor his re- _ Bannow 
‘ives answered to the merits of Barrow’s bills, until after prescription Sarexos. 

syed. But Bisland, who prayed for a subpcena to bring him into court, 

st the contract with Barrow to which they were both parties, might be spe- 

ally executed, was the endorser of the notes given by Zilis. He hada 

interest, therefore, in bringing him before the court, that judgment 

gight be given against the maker, if he himself were liable as endorser. £I- 

and pleaded that that he was not bound to answer Barrow’s bill 

of complaint ; this was on the 6th of December, 1844. The plea was over- 

led, Ellis died, and his representatives were made parties, and answered to 

the merits in 1852. As they were constructively in court all this time upon a 

tiation calling upon them to answer Barrow’s bills, I think it must be held 

that prescription was interrupted as to them, unless it is the answer and not 

the citation which interrupts prescription. 

Upon this point the Code is positive ; and the claims of Barrow, to which 
filis was cited to answer at the instance of a party in interest, involved an 
ssertion of E7/is’ liability upon the notes now in question, by necessary in- 
ference. And, under the prayer for general relief, the Circuit Court actually 
gave judgment in favor of Barrow against L£llis’ representatives for the sums 
now claimed. Une demande implicite est interruptice de la prescription, 
quasi bien qu'une demande expresse. Sirey 6, 2, 696. 

All the parties to the extraordinary litigation in the Circuit Court, evidently 
thought that the liability of each of the defendants in this suit upon the notes 
was there at issue. I, therefore, think our judgment heretofore rendered, 
should be set aside, and the judgment of the District Court in all these cases, 
beaffirmed with costs. 

Coz, J. I concur with Mr. Justice Sporrorp for the reasons given by me 
as District Judge. 

Qn the 27th July, 1836, Robert R. Burrow sold to Thomas R. Shields 
a sugar and a cotton plantation, both in the parish of Terrebonne, the 
former on Bayou Terrebone, the latter on Bayou Caillou, with all the im- 
provements, &c., &c., and seventy-five slaves. This sale was made for the sum 
of $227,000, for which Shields gave sixteen promissory notes, and accepted 
drafts payable at various dates: the notes were secured by mortgage on the 
property sold. 

Immediately after the sale, Shiels took possession of the property and paid 
some of the notes as they fell due; but he was unable to pay a great part of 
them, and in 1842 there was still unpaid the sum of $119,965 35. The unpaid 
notes had been protested as they fell due, and suit had been brought on them 
against 7. R. Shields, and against Wm, Bisland, the last endorser on all the 
notes. 

In this state of things, Shields and his endorsers proposed to Barrow an 
amicable settlement of his entire claim. After some hesitation, this proposi- 
tion was accepted, and was finally concluded by an act passed before Leufroy 
Barras, Parish J udge of the parish of Terrebonne, on the 9th November, 1842, 
between A. 2. Barrow of the first part, Thos. R. Si ‘elds of the second part, 
and the six endorsers of Shields of the third part. 

These were: Mre. Victoria Shields and Witliam Bisland of Adams County, 
(Miss.), Win. B. Shields, R. G. Eltis and Van P. Winder, of Terrebonne, and 
Geo. 8. Guien, of Lafourche Interior. 








eM, ae 


e e&-" 2" 3 8 ? & 


=" = = TT 


— — Oe I Se... OL oe Sl ee 











Barrow 


SUPREME COURT OF LOUISIANA, 





- According to this act, Barrow agreed to release 7. R. Shields and 
endorsers from all liability on their notes, and to discontinue his Suits again 
T. R. Shields and Bisland. Thos. R. Shields retroceded to Barrow the 
purchased by the act of July 27th, 1836, and the six endorsers gave to Bapua 
their notes endorsed by each other, amounting to $32,000, to be : 
Barrow when he gave up the unpaid notes, which had been given for the plan. q 
tations; till then to remain in the hands of Z. Barras, Parish Judge, &¢ 

After entering into this contract, Mr. Barrow alleged that the other 
had made misrepresentations to him to induce him to do so, and that they also 
complained of the contract ; he therefore sent them a letter offering to rescind it, 
which they declined to do. 

Alleging he was injured by the contract of 9th November, 1842, he fileda 
bill in equity in the Circuit Court of the United States for the Eastern Distrigt 
of Louisiana, against Mrs. Victoria Shields and Wm. Bisland, the only parties 
to the act of 9th November, 1842, who were not citizens of Louisiana, pray. 
ing for a rescission of the act upon a number of grounds therein detailed 
at length. 

This suit was afterwwards converted into a suit for the specific performance 
of the contract of 9th November, 1842, and on the notes for $82,000, given in 
said contract. All the parties to which act were made parties to the action, 
and, after lingering on a number of years, was terminated in the lower court 
by a judgment rendered on the 13th December, 1852, condemning the defen. 
dants in the present suit to pay their notes under the act of 9th November, 
1842, and also to do other acts to which they had obligated themselves in said 
contract of 9th November, 1842. 

An appeal was taken, and the Supreme Court of the United States dismissed 
the case for want of jurisdiction. The plaintiff now brings these suits upon 
these notes, against those of their makers or endorsers, or their representatives, 
who reside in Louisiana. 

All the defendants are residents of the parish of Terrebonne, except George 
S. Guion, who has consented, however, to be sued in that parish. It is also 
agreed that all the suits may be tried together and that the property of the 
part of the endorsers who are dead, descended as set forth in the petition. 

All the notes bore ten per cent. interest after maturity, and were payable at 
the Bank of Louisiana. 

Having given this statement of facts, we would remark that the principal 
grounds of defence are, 1st, the release of mortgage on Charles, Primus and 
Joe Ogden, though it does not appear clearly that the mortgage on Charles was 
ever actually raised, and 2d, prescription. 

And I shall now proceed to investigate this defence and see if it is valid and 
sufficient. 

One of the grounds of defence is that a mortgage bearing on the slaves 
Charles, Primus and Joe was raised by Barrow. 

These servants were among those sold by Barrow to Thos. R. Shields by the 
sale of 27th July, 1836. Qharles was sold by Shields by private act, on the 
27th of February, 1840, to Lydia Whittaker, f. w. ¢., his grandmother. Bar 
row, on the 29th April, 1840, wrote under said act, that he does now and will 
raise the mortgage on said Charles. The boys Primus and Joe Ogden are 
stated in the bill of sale to Shields to be absent from the plantation from har 
ing run away, are supposed to be in the vicinity und are at the risk of Shields 
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is their being runaway. The sale of Charles was recorded in the 
Judge's office of Terrebonne, on the 24th August, 1840. The evidence 
s they were runaways, and in the bill of sale from Thos. R. Shields 
Disihe, on the 3d of April, 1837, it is averred they were runaways. 
was sold for one hundred and fifty dollars and Primus and Joe for one 


oom and fifty dollars. 


"Bartow, on the 11th of April, 1837, by public act, before the Parish Judge 
of Terrebonne, raised the mortgage on Primus and Joe Ogden, it having been 

jn said sale of 3d April, 1837, by said Thos. Shields, that this should 
fe done, and said act was recorded in said Parish Judge’s office on the 11th 
of April, 1837. 

Now it is alleged by defendants that they were entirely released from all 
legal obligation to pay their endorsements on the notes given for the price of 
the plantation by sale of 27th July, 1836, on account of the lifting of said 
mortgage, and if they had known the fact and that they were released by the 
sctions of Barrow, they should not have entered into the compromise of 
November 9th, 1842. 

In investigating the effect of said release of mortgage, the first question that 
arises is, whether the release of said mortgage was known to the endorsers 
The presumptive evidence is in favor of the hypothesis, that the endorsers 
knew of the raising of the mortgage previous to the time of passing of the Act 
of 9th November, 1842. These gentlemen would not have endorsed for Thos. 
R Shields for such large amounts unless they were on terms of very great 
intimacy with him. Wm. B. Shields was a witness to the sale of Charles and 
brother to Thos R. Shields. 

ft is true that in said sale Char/es is sold subject to the mortgage of Barrow, 
but he must have known that the sale would be of no practical avail unless the 
mortgage was raised. G.S. Guion resided in the parish of Sper Van P. 
Winder in Terrebonne, FR. G. Ellis lived in Terrebonne. 

Thos. R. Shields and Wm. Bisland were brothers-in-law. Taking into con* 
sideration the relation of the parties, it is very natural to suppose that these 
tiles of Charles and of Primus and Joe must have been spoken of by Thos. R. 
Shields to the endorsers. 

Besides, the sale from Thos. R. Shields to Jacob Jacobs was made by public 
act in New Orleans on the 5th April, 1887, and recorded in the Parish Judge's 
dice of Terrebonne on the 1ith April, 1837, and the release of the mortgage 
by Barrow was recorded in the said Parish Judge’s office on the 11th of April 
1887; the sale of Charles was recorded in the Parish Judge’s office of Terre’ 
bonne on the 24th of August, 1840. 

Now, the act of compromise of 9th November, 1842, was passed before the 
same Parish Judge, Z Barras, and as the matter of this compromise was talked 
wer some time before the act was passed, and these acts had been on the pub- 
lie records of the parish of Terrebonne, the release of mortgage for about five 
years and the sale of Charles over two years, and as a part of the endorsers 
lived in Terrebonne, it is difficult to imagine that nothing was ever known to . 
them of these sales and the release of mortgage on Primus and Joe. Besides, 
Primus and Joe were sold as runaways, Thos. R. Shields no doubt desiring to 
tid his plantation of them, and this sale must certainly have been talked over 
tefore, and it does not seem probable that Barrow would have released the 
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mortgage on Primus and Joe unless he bad first been certain that his | hy 
under the sale of 27th July, 1836, would not be affected thereby. a 
Besides, Mrs. Victoire Shields, in her answer, filed March 4, 1848, gaye & 
speaking of the state of property of Z'hos. R. Shields, previous to the 
mise of November 9th, 1842: Brie 
That although a few of the negroes were dead and and had been sold, “ : 
names are mentioned in the complainant’s bill, the property had been oe 
improved by valuable improvements put upon it by the said Shields, Op Ps, 
in her answer to Barrow’s bill, she further says: ‘“‘and this defendant farth 
saith that she has been informed and believes that the said complainant, pre. 
vious to the execution of said agreement, gave a memorandum in his own hang 
writing to one of the endorsers, in which the said complainant himself had get 
down the names of these same negroes as being then dead, with the names of 
two others which had been sold and one exchanged, which memorandum, with 
proof of its being in the handwriting of the said complainant, this defendant is 
ready to produce.” And Wm. Bisland, in his answer, filed March 4th, 1843, 
repeats exactly what Mrs. Victoire Shields says as to the memorandum, From 
these averments of the pleadings of these two endorsers, which are under oath, 
it appears that Barrow gave the name of two that had been sold. These were 
no doubt Primus and Joe Ogden, for the only other one sold was the child 
Charles to which sale Wm. Shields was a witness. Although these averments 
may not be considered as binding any one in particular, still as this memoran- 
dum was given to one of the endorsers previous to the execution of the agree 
ment of November 9th, 1842, is it not reasonable to suppose that this endorser 
communicated the fact to the endorsers, and this fact of a sale supposes the 
raising of the mortgage, for no one would have bought them subject to that 
mortgage, and in examining the sale in the Parish Judge’s office of Terrebonne, 
they would also have seen the release of the mortgage. 
Without then taking into consideration at all the evidence of Lydia Whitte 
ker, there is strong presumptive testimony that the endorsers under the aet of 
27th July, 1836, were aware of the sales of Charles, Primus and Joe, and of 
the release of the mortgage on Primus and Joe ; assuming, however, that they 
were all ignorant of these sales and of the raising of any mortgage on said 
slaves, what effect would this release of mortgage have had on the liabilities 
of the endorsers to the act of 27th July, 1836? Would they have been entirely 
or partially released? It is contrary to equity and every idea of justice to 
release a security for more than he is injured by the release of the mortgage 
granted by the vendor to the vendee for whose benefit the security may have 
signed. P 
Reason teaches that the security should be released only for the amount of 
injury that he has sustained. It is true that the act of mortgage bears upon 
every part of the property, and each part of the property is subject to the 
mortgage, but each part is only worth a certain amount, and when the mort- 
gage on that part is released, the security is only injured to that amount. Ifit 
should be argued that the mortgage is one and indivisible, and the release of a 
" part is equal to the release of the whole, because the whole amount of the 
mortgage bears on every part, then it follows that a partial release is no release 
at all, for if a peace of property is mortgaged for $50,000 and the release is for 
$10,00C, then if the mortgage is one and indivisible, the release of $10,000 
amounts to nothing. 
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wy felease must be for the whole amount or it avails nothing. If then such 
is adopted, Barrow’s release of mortgage must. be considered as 
ating to nothing or as never having been made, and the endorsers of Thos. 
B Shields could still have enforced their mortgage on Primus and Joe. 

_feonclude then, that the release of the mortgage on these slaves, merely 
the securities for their value, or else that they have never been releasd 
stall; on account of the impossibility of executing a partial release. If the 
jater view is adopted, then the objection of defendants is deprived of all force. 

ff the former, then the securities were released only for the value of the slaves 
m which the mortgage wes raised. \ 

But there is authority to show that the securities are only released pro tanto. 

The case of John B. Hereford v. W. H. Chase, 1st Rob. Rep., has been 
quoted by the defence as sustaining the doctrine, that the release of mortgage 
mapart of the property cancels the liability of the security for the whole 
amount; but an examination of this case shows that it cannot be considered as 
a decision clearly in favor of that principle. 

In that case the plaintiff sold to one Desmont ten slaves for $6,750, and 
received the note sued on, which was endorsed by defendant, Chase, and bore 
ten per cent. interest from its date. On the 11th March, 1839, the plaintiff 

of Desmont nine of the same slaves with the addition of a child 
born after the sale, for $4,675, and it did not appear whether the ‘tenth slave 
died or remained in the possession of the vendee, nor was the relative value 
of the slaves shown, and notwithstanding this state of facts, the endorser had 
judgment against him in the Commercial Court for $3,458 50. Now, under 
this state of facts, the judgment of the Supreme Court reversing said judgment 
was certainly correct, because there was no relative value shown of the slaves 
jold, and the one which may have remained, and all the slaves were sold but 
one, and nothing was shown as to that slave, whether he was living or dead, 
and the mortgage was removed from all the slaves except one, and yet there 
was judgment against the endorser for $3,458 50. 

Now by this state of facts the right of subrogation was taken from the secu- 
tity, because it was not shown what was the value of the slave that remained ; 
but the present suit is very different; more than half of the price of the plan- 
tation and slaves by the sale of 27th July, 1836, had been paid previous to the 
@mpromise of November 9th, 1842 ; the plantation and negroes still remained 
with the exception of any of the slaves who may have died and of Charles, 
Primus and Joe Ogden. 

The value of these three slaves is shown by the sales. Primus and Joe Ogden 
ould only have injured the plantations, and the recourse of the securities, as 
they were runaways and set a bad example to the other slaves, and they were 
wld for 1,050. As to Charles, in case the mortgage on him could be con- 
sidered as raised by the promise of Barrow to raise it, he was when sold aged 
three years, and at the time of the compromise he was not quite six years old. 
Thos. R. Shields sold him for one hundred and fifty dollars. 

The rights of the security thus at the utmost were valued $1,150, and if the 
Mortgage on Charles is not deemed to have been raised by Barrow, then the 
tights of the securities cannot be considered as having been injured at all by 
the raising of the mortgage on the runaways Primvs and Joe. The situa- 
tion then of the endorsers to the sale of 27th July, 1836, by the release 
this mortgage on Primus and Joe, at the time of the compromise, was 
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very different from that of the defendant, Chase, in the said suit of F 
v. Chase. : 

In the latter case, the Supreme Court no doubt thought that there ) 
fraudulent combination between the plaintiff and the principal debtor to 
the surety lose, and fraud tainting the whole transaction, the Supreme Court 
very properly released the defendant from the whole claim. ag 

The principle is well stated by C. J. Eustis in Saulet v. Trépagnier, 9 An, 
p. 429; he says: “It would seem to be a necessary consequence of the prin. 
ciples of the law of suretyship, that the surety is entitled to the whole benefit 
of all the sureties in the hands of the creditor; and if any of them be 
his willful neglect or want of due diligence, the surety is to that extent dip 
charged.” Judge Eustis refers in that decision to various authorities, ang 
among others, to Theobald on principal and surety, in which the 
passage occurs (Law Library, vol. 1, p. 153, §274). After stating the facts, 
Lord Loughborough said: ‘If the plaintiff might have recovered the whole, 
this action might, on equitable grounds, be entirely stopped, if only a part, 
equity would relieve pro tanto. And page 87, §176, it is said that in Capd 
v. Butler, the Vice-Chancellor was of opinion that the plaintiff, as security, 
was entitled to take advantage of the proviso for-redemption, and that as the 
value of the vessels had been lost to him by the neglect of the defendant, But 
ler, he was entitled to deduct it from the stipulated price of redemption. 

The case of Gosserand v. Lacour (8 An., p. 75) is based on the same spirit 
and considerations. In that case, a debt was secured by two joint and several 
securities. Either of them might have been sued for and compelled to pay the 
whole debt, and if one of them had paid it, he might have recovered one half 
of it from his co-surety. The creditor gave time to one of the sureties, and sued 
the other for the whole. It was held that, by this giving time, he had dis 
charged the defendant of one-half of the responsibility and could recover from 
him only the other half, and for this amount the plaintiff had judgment. 

The French authors also show that releases of mortgages only discharge the 
endorsers to the extent of the injury which such releases would cause by im- 
pairing their right of subrogation to all the securities in the hands of the 
creditors. Dalloz, Juris. du XIX siécle, vol. 4, p. 5, v. Caution: H 

““Encore que par son fait le créancier se soit mis hors d’Etat de pouvoir 
subroger la caution & tous ses droits et priviléges contre le débiteur principal, 
il ne s’en suit pas que la caution doive étre libérée par le tout; elle mest 
déchargée vue jusqu’a la concurrence du préjudice qu’elle éprouve par l'impos- 
sibilité de la subrogation. Bouteille c. Reveillac. ' 

The Court, in giving its opinion in the above case, refers particularly to Arts. 
2024 and 2037 of the French Code, which are almost word for word Arts. 3017 
and 3030 of our Code. Dictionnaire du Droit Civil Moderne, vo. “‘ Cautionne- 
ment” No. 161. ‘ Remarquez au surplus, que bien que par son fait le eréan- 
cier se soit mis hors d’état de subroger la caution a tous ses droits contre le 
débiteur principal, il ne s’en suit pas qu’elle doive étre libérée pour le tout; 
elle n’est déchargée que jysqu’a la concurrence du préjudice qu'elle éprouve 
par l’impossibilité de la subrogation.” Vide also Troplong, No. 572, Ponsot, 
No. 334, Repertoire du Journal du Palais, Cautionnement, No. 326. Gilbert 
Codes Annotés—note 15 to Article 2037, &c., &c. 

The courts in the other States also hold the same doctrine.—A creditor whe 
releases any security which he holds for the payment of his debt thereby 
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fasurety pro tanto. Neff’s appeal, 9 Watts and Sery, 36 (Penn.); U.  BAnnow 
§ Digest, vol. 5, Surety, No. 160. See also 162, and vol. 6, Surety, No. 42. Sammie. 
s then that the English and French authorities, and also the decisions 
Supreme Court of Louisiana, sustain the doctrine that the endorser is 
“aily released for the amount of injury he has sustained by the action or ne- 
gest of the creditor,.by which he is prevented from being subrogated to the 
rights against the principal debtor—and this view accords with reason and 
gmmon sense. The endorsers of Thomas R. Shields were then only released 
for the value of the negroes on which Barrow raised the mortgage. 
Now let us suppose that this release had been known to thevendorsers, 
ould that have prevented them from entering into the compromise of Nov. 
gth, 1842 ? 
The defence is that the defendants were in error when they entered into the 
entract of 1842. Art. 1817, C. C., says, that it is only an error in some point 
which was a principal cause for entering into a contract, which can invalidate 
it. Now, in this case, it appears that at the time this act of Nov. 9th, 1842, 
was passed, the defendant or their ancestors were endorsers on notes still un- 
paid on the price of the sale of 1836, to the amount of one hundred and 
nineteen thousand, nine hundred and fifty-six dallars and thirty-five cen‘s. 
The whole of this amount was then actually due, except the sum of $26,000 
due 4th March, 1843, and $26,000 due 4th March, 1844. Owing to the de- 
preciation in the value of property, and so large an amount being due, Barrow 
might have got the property and still held the securities liable for a much 
larger amount than the $32,000 due by them by the act of Nov. 9th, 1842; he 
might also have got an immediate judgment against the defendants and haras- 
sed them much and put them to a great deal of expense. 

Their principal object was to obtain time for themselves—to extricate their 
friend, Thomas R. Shields, and to relieve him and Bisland who was endorser 
on all the notes, from the ruinous effect of an execution at that disastrous 
period. 

It cannot be presumed that in the execution of the contract of 1842, which 
they pressed upon the plaintiff, they would have been arrested by the thought 
that they might possibly have diminished their responsiblity by $1050, (the 
price of Primus and Joe Ogden in the sale from Thomas R. Shields to Jacobs). 
Were these $1050 the principal object of the contract ?” 

‘Toullier, vol. 6, p. 69, par. 68, says: 

“Mais s’il n’était pas prouvé que l’erreur de droit était la cause principale 
du contrat, par exemple, s'il pouvait avoir pour motif de satisfaire une obliga- 
tion imparfaite, ou un devoir naturel, il ne pourrait étre annulé, parce qu’alors 
ildeviendrait impossible qu'il n’ait d’autre fondemeni qu’une erreur de droit. 
hid, p. 71, par. 70 and 71; vide also 18 Duranton, No. 423.” 

Another motive for making this compromise of Nov. 9th, 1842, was that 
Barrow had already instituted a suit against 7homas R. Shields and Bisland, 
which Barrow by that act bound himself to dismiss, and Barrow had also in- 
stituted another suit against Bisland in New Orleans, the prosecution of which 
Was enjoined by Bisland’s cross-bill. 

The principal motives for entering into the contract of Nov. 9th, 1842, would 
not then have been affected, if the endorsers had known the releases, and they 
Would have made the compromise of 1842 ; for if they had refused the compro- 
_ Mise on account of the release of mortgages, they might have had $1050 de- 
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ducted, but they still would have been immediately liable for large 
Thomas R. Shields would have lost his plantation, and they would have be 
obliged finally to pay more than the $32,000. 

We conclude then, that the endorsers knew of the release of the x 
but if they did not, they would have been released only pro tanto, anda 


would still have entered into the contract of Nov. 9th, 1842, even if they had 
known of their partial release, such release of the mortgage cannot invaliie . 


the act of Nov. 9th, 1842. 

The defendants also plead that the notes sued on are prescribed, and plead 
the prescription of five and ten years; but an examination of the evidence 
establishes that this plea cannot be sustained. The C. C., Art. 3483, says: “Ther 
are two modes of interrupting prescription, that is by a natural interruption or 
by a legal interruption.” Art. 3484, C. C., says: “ A legal interruption takes 
place when the possessor has been cited to appear before a court of justice on 
account, either of the property or of the possession ; and the prescription ig 
interrupted by such demand, whether the suit has been brought before a court 
of competent jurisdiction or not,” and Art. 3516 C. C., says “‘ The prescription 
releasing debts is interrupted by all such causes as interrupt the prescription 
by which property is acquired, and which have been explained in the first 
section of this chapter.” 

It is a reasonable deduction from the preceding Articles, that a legal inter. 
ruption takes place when a debtor voluntarily appears to contest the right of 
action on the demand of a creditor.” 

We consider that the defendants have all been cited to appear in the manner 
contemplated by these Articles, and shall proceed to show the same by reference 
to the pleadings on the suit originally instituted by the present plaintiff for 
the purpose of rescinding the contract of Nov. 9th, 1842, and by reference to 
the pleadings on the “‘cross-bill in equity,” filed March 4th, 1843, by Wm 
Bisland of the State of Mississippi. But before doing so, we will mention the 
principal points made in the argument of the defendants to show that a legal 
interruption to prescription was not effected by the Chancery proceedings. 

Now it has been alleged by counsel of defendants in the argument, that pre 
scription is only avoided by suits when the demand is clearly set forth in the 
petition. That at the time of filing amended bill, by Barrow on the 10th Feb, 
1844, one-half only of the notes given under the act of Nov. 9th, 1842, were 
due, to wit: those due in March, 1843, and that prescription could not 
be arrested by a bill in Chancery suing for notes not due, and that there is no 
prayer for judgment on the second series of notes, falling due in March, 1844, 
that prayer for the specific performance of any thing is not the same as asking 
for payment ; that there is no description of any notes endorsed by Shields in 
the original or amended bill; that there was no suit pending for the notes 
that William Shields executed, but only for those he endorsed ; that if the 
prayer as to William Bisland and Mrs. V. Shields, which counsel for defend- 
ants alleges is rather more full than as to the rest, is sufficient, then they are 
bound only for one-half of the notes, for the other half were not due when 
suit was commenced ; as to William Shields, that there is no prayer asking 
judgment on the notes against him, therefore he is not bound at all, and as t 
Guion, Winder and Ellis, they were never made parties, and prescription has 
accrued without legal interruption. 

We will show, by an examination of the pleadings, that none of these ob 
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sons are valid, or have a foundation infatt; that there was afulldescription § Barrow 
‘af the notes now sued for ; that judgment was prayed for the execution of the  Suzezps. 
Nov. 9th, 1842, and for the payment of all the notes now sued for, the 
Ss as well as the first series, and that all the defendants were parties to 
1 & suit in the Uuited States Court, and here we would remark that it is neces- 
gary to keep distinctly in the mind the two stages in the suit in Chancery— 
“the first was the bill for the rescission of the compromise of Nov. 9th, 1842, 
and the answers thereto, and the second was the order of the court on 24th 
1844, ordering defendants to file a cross-bill praying for a specific per- 
of the contract, and to make all parties residing in Louisiana defend- 
ants thereto ; otherwise, that Barrow should be at liberty to proceed on his 
pill for the specific execution of the original contract, and for a rescission of 
the compromise of 9th Nov. 1842. The defendants alluded to, in said order of 
court, are Mrs. Victoria Shields and William Bisland, who were the only de- 
fendants to the original bill of complaint, filed 19th December, 1842. 
~ Let us now proceed to an examination of the pleadings in the Chancery pro- 
ceedings and we will perceive the invalidity of the defence of defendants to this 
t suit. 
On the 19th December, 1842, Barrow filed a bill in equity in the Circuit 
Court of the United States, Fifth Circuit and Eastern District of Louisiana, 
against Mrs. Victoria Shields and William Bisland, the only parties to the j 
act of Nov. 9th, 1842, who were not citizens of Louisiana, praying for the res- 
cission of the act upon a number of grounds, therein detailed at length. 
In this bill the act of Nov. 9th was explained; in it, Barrow mentions the 
stipulation in said act between himself of the first part, Thomas R. Shields 
ofthe second part, and Mrs. Victoria Shields, William B. Shields, William 
Bisland, George S. Guion, Richard G. Ellis and Van P. Winder, his endorsers 
of the third part; as to the cancelling the sale of July 27th, 1836, as to his 
dbjections, and the bill alleges that in consideration thereof, ‘ the said six en- 
dorsers should execute each two promissory notes of equal amount, one of 
them payable in March next, (1843,) the other in March, 1844, which notes 
were given by them in different sums, and made together the sum of thirty- 
. two thousand dollars ; that said notes were deposited in the hands of the parish 
Judge of Terrebonne, to be delivered to your orator as soon as he should have 
, reacquired a title to said property, and should have. released said endorsers 
; from all further responsibility. And it was further agreed that a negro woman, 
Liza, who had been obtained by said 7'homas R. Shields in exchange for a 
negro man whom he had purchased from your orator, should be given to your 
orator, and that said parties of the second part and third part, should pay all 
expenses of said plantations for the current year up to the time of said con- 
' tract.” 
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As the object of this bill was to rescind the act of Nov. 9th, 1842, and not to 
enforce payment of the notes given under it, it was not then necessary to 
specify the amount of each note given by the endorsers under the provisions of 
said act, but the names of the makers of each note now sued on are given, 
that each executed two notes, and the time when payable is also alleged, 
and the total amount, and reference is given to the office where said act was 
passed. 

On the 4th March, 1848, Mrs. Victoria Shields and William Bisland each 
filed their separate answers, and they both aver that a compromise was made 
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P. before Judge Barras on the 9th Nov. 1842, that they never had 


‘March, the next and other in March following, for which sum your orator 
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receding from it, and that they did furnish their notes, each for the 
amount by which said contract was to be paid, and did procure said 
be well endorsed to the satisfaction of said Barrow, and deposited aceg 
said agreement in the hands of the parish Judge of Terrebonne, to be ¢ 
over to said complainant, as soon as he should deliver up to said Shields them 
which he held remaining unpaid, with the endorsements, to be cancelled an 
annulled. 

It is clear from the original bill and answers of Mrs. Victoria Shield 
William Bisland, they were aware of the amount of the notes executed b 
them and endorsed by others, for they expressly alleged, they executed ie 
notes and had them endorsed for the respective amounts called for by teat na 
of Nov. 9th, 1842. | 

On the same day that the answers were filed, to wit: on the 4th March, the na 
1843. William Bisland filed a cross-bill praying for a specific performance of and re 
the act of Nov. 9th, 1842, for an injunction to restrain Barrow from p On 
in the suits which he had instituted against him in the First District Court ig willin 
New Orleans, (this allegation was erroneous, the suit was in the Commercial — make 
Court of New Orleans,) and in Terrebonne on the unpaid notes given for the Int 
plantations on the 27th July, 1836, and for an order compelling the delivery of the 83 
these notes as agreed upon in the act of Nov. 9th, 1842. The injunction wag | 2?" 
granted, the suits discontinued, and the notes ordered to be deposited in the and t 





court. the a 
Let us now consider briefly the object of the cross-bill and come to its allegy sud 
tions. On 


In it Bisland avers the validity of the act of Nov. 9th, 1842, he. fully setsit Bisla 
forth and asks to have it specially enforced, he ‘‘ being ready and willing and 1842 
hereby offering specially to perform the said agreement in all things on his part and | 


and behalf.” ansW 

He further alleges, that notwithstanding said act of Nov. 9th, that Barrow of N 
has not discontinued two suits, and an attachment suit commenced beforethe Shie 
act of Nov. 9th, on the notes endorsed by Bisland at the sale of the 27th act 8 
July, 1836. isin 


Bisland asks for an injunction to keep Barrow from proceeding against him nt 
on any of said notes of July 27th, 1836, and that he may be restrained from cost 
negotiating them, and he reserves the right hereafter to proceed at law against be i 
Barrow, to recover the damages sustained by him, up to the time that the said 
agreement shall be specially performed by said Barrow, and he prays for 
general relief and for a citation against Darrow, &e., &e. 

In said cross-bill the names and responsibilities ‘of the defendants oo tlh 
notes were given in the following words: ‘The consideration of said com 
tract, as therein expressed, was the sum of thirty-two thousand dollars, 
which your orator and the other endorsers obligated themselves to pay to the said 
Barrow, in the following manner and in the following proportions, to wit: your 
orator was to pay ten thousand dollars in two equal instalments, the first in 





made his two promissory notes, endorsed by John P. Watson, and payable at 
the office of the Louisiana Bank in New Orleans. The said R. G. Ellis waste 
pay six thousand nine hundred and sixty-six dollars and sixty-six cents in two 
notes endorsed by your orator; thesaid George 8. Guion was to pay two thousand. 
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ea edand fifty dollars in two notes endorsed by Van P. Winder ; the 
17 Tan > Winder two thousand seven hundred and fifty dollars in two notes SHIELDS. 
sed by thesaid George S. Guion ; thesaid William R. Shields, four thousand 
on hundred and sixty-six dollars and sixty-six cents, in two notes endorsed 
Victoria Shields ; and the said Mrs. Victoria Shields the same amount 
asthe last mentioned, in two notes, all of which notes to be payable at the ’ 
jana Bank in New Orleans, and the aforesaid notes as expressed in said 
twere all duly executed as agreed, and were deposited in the office of the 
> parish Judge, to be by him delivered unto the said Barrow, as soon as he 
should have acquired a title to the property aforesaid, and should have given 
up the aforesaid notes, &c., &c.” 
Now in said cross-bill Bisland states the amount of his oteaen by act 
of Nov. 9th, and that he is ready to fulfill his part of said contract, and gives 
the names of the other parties and the amounts of their respective obligations, 
snd reference is made to the act of Nov. 9th, 1842. 
‘On the 10th of February, 1844, Barrow filed his petition declaring his 
willingness to abide by the contract of Nov. 9th, and praying to be allowed to 
make Thomas R. Shields a party to the act, to which the court assented. 
In this petition Barrow prays that “if the court should be of opinion that 
the said agreement of November 9th is valid and should not be set aside, then 
he prays a specific performance may be decreed according to its true purport 
mdtenor.” And he prays that the defendants may be ordered to pay “him 
the amount of the notes that may have been drawn by them, and also such of 
sid notes as may be endorsed by them.” 

| On the 10th of February, 1844, Barrow filed an answer to the cross-bill of 
Bisland, repeating his willingness to abide by the contract of 9th November, 

1942, and reciting the discontinuance of the suits against Shields and Bisland 
and the deposit of the notes in court according to the order of court. In this 
answer he avers that if the other parties of said agreement will execute the act 
of Nov. 9th, he will do the same, and avers also that said Bisland and Mrs. 
Shields have filed their answers, averring that they and the other parties to the 
ut aforesaid were willing to comply with the same, he also avers that Bisland 
isindebted to him on certain of the first series of notes, and if the second are 
not paid, that he will be indebted to him in the further sum of $8488 33 with 
wsts of protest and 5 per cent. interest from 3d April, 1844, for which sums 
heis entitled to judgment. Barrow also mentions specially the amount of the 
notes of the first series which are due. On the same day, 10th February, 
184, he filed his petition repeating the above facts and praying that the notes 
under the act of Nov. 9th, 1842, should be delivered by Z. Barras to the Clerk 
7 of the court, who should deposit them in bank for collection. He represents, 
. that although he reserves for the present his claim to the possession of said 
; holes, still it is necessary for his rights to have the second series put in bank 
1 for collection, and if not paid, protested ; he prays, if said notes are paid that 
; the proceeds may be held subject to the order of court, and that if not paid, the 
i 
; 
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Oerk may withdraw them after protest and keep them in his possession until 
the further order of court.” 

This order was granted and the notes deposited in court by the Clerk who 
tad received them from Judge Barras. Subsequently, on the 24th April, 1844, 
the court ordered that unless the defendants filed a cross-bill, praying for a 
| Peific execution of the contract of Nov. 9th, 1842, and making all parties 
11 
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thereto residing in Louisiana defendants thereto, Barrow should be * 
to proceed upon his bill of complaint for a specific execution of the or 
contract and a rescission of the second. Re 
This order changed the whole nature and object of the suit. lal 
to it, William Bisland and William Shields filed their cross-bills to thief — 
on the 8th of July, 1844. ag 
In said cross-bill, speaking of the act of Nov. 9th, 1842, they say; a 





















consideration of the said contract was the sum of thirty two thousand 4 
which the parties of the third part obligated themselves to pay to the = 1a. 
row in the following manner and in the following proportions, viz:” 4 me 


“Your orator, William Bisland, was to pay ten thousand dollars in tw March 
equal installments ; the first in March, 1843, and the other in March f 
for which sum your orator made his two promissory notes endorsed by Joka 
P. Watson, and payable at the office of the Louisiana Bank in New Orleans; amen 
the said R. G. Lilis, $6,966 16, in two notes endorsed by your orator, Wit 
liam Bisland ; the said George S. Guion, $2,750 in two notes endorsed by whieh 
Van P. Winder; the said Van P. Winder, $2,750 in two notes endorsed by 
George S. Guion ; the said William B. Shields, $4,766 66, in two notesen | — jofore 
dorsed by Mrs. Victoria Shields ; and your oratrix, Victoria Shields, the | 
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| case 
same amount in two notes payable as aforesaid at the office of the Louisiam | jy: 
Bank in New Orleans, which notes were deposited in the office of the parish BS 
Judge of Terrebonne, to be by the said Judge delivered unto thesaidRR | foal 


Barrow, as soon as he should have acquired a title to the aforesaid propery, J 
&e., &e.” They also pray that R. G. Hilis, Van P. Winder, W. B. Shield, ypug 
T. R. Shields, Guion and Barrow, may answer the premises, and that the — place 
aforesaid agreement of 9th of November, 1842, may be specially performed, for 
&c., &c.—and pray they may be cited to answer the premises and abide such by J 
order and decree herein as shall be agreeable to equity and good conscienee, 

It is clear, in said cross-bill, the whole amounts owned by defendants are set 
forth distinctly, as well that due as endorsers, as that due by them as makers, | 
and the prayer is that they may be ordered to execute the contract specially, 
which would be the delivery of the notes to Barrow, the payment of themand 
the execution of the other obligations they had incurred by the act of Novem- 
ver 9th, 1842. 

The parties thus brought in answer as follows: Ellis, Winder and Guim, 
first filed a plea to the jurisdiction of the court, which was overruled, andon 
the 1st of September, 1845, Winder and @uion filed their answers, averting, 
among other pleas, that they could not pay the notes of November 9th, 184, 
while Barrow sought to annul it. That Barrow having refused to comply 
with the act of 1842, he must be considered as holding the plantation a4 
trustee, ‘‘and your respondents pray that said complainant do render a strict 
and full account thereof and of said management, and that if the other grounds 
of defense above set forth be deemed insufficient by this court, that then the 
amount of revenues received by said complainant, or the amount whichhe | 
might with proper management have received, be imputed by this court to the | 
payment and discharge of all your respondents’ liabilities under said actof 
9th November, 1842, and the notes given in pursuance thereof. 

Now, in this answer they pray to be discharged from the payment of the 
notes before fully described, and of which they show they have full knowledge; 
and if they cannot be discharged, that the revenues received by Barrow from 
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tion, might be imputed to their payment. We would here remark, 
‘ui Filia, in the mean time, had died, and on the 6th of April, 1846, Bisland 
gpd Mrs, Shields filed a bill of revivor against R. Z. Butler, his testamentary 
| and Mary Jane Towsen, natural tutrix of his children, and on the : 
wh February, 1852, they filed their answer similar to that of Guion and Win- 
der. Mrs. Shields and William Bisland filed their plea to the jurisdiction, 
ghich was overruled, and then filed their answer. In the mean time Bisland 
died, and his heirs were made parties by a bill of revivor filed 30th October, 
1947. William B. Shields filed his plea to the jurisdiction, stating that he 
yas acitizen of Mississippi, when the subpoena was served on him-<on 5th 
wareh, 1847. Barrow filed a petition to make William Shields a defendant, 
snd prays, among other things, that he may be cited and “‘may be ordered to 
answer the aforesaid bill filed on the 19th December, 1842, and the aforesaid 
amended bill filed on the 10th of February, 1844, that he may be condemned 
to pay the notes in principal and interest which are endorsed by him and 
which are now described in said bills, and that your orator may have against 
sid W. B. Shields, such other and further relief in the premises as was here- 
tofore prayed for in said bills, and as the nature and circumstances of this 
case may require.” 
In this petition, then, Barrow not only asks for judgment against William 
B. Shields on the notes he had endorsed, but also for judgment against him 
for all that was asked for in the other two bills. On the 5th of April next, 
W. B. Shields sets forth the sale of 1836, and compromise of 9th November, 
1842; he avers, that “‘in pursuance of this contract, respondent executed and 
in the hands of the parish Judge, according to agreement, two notes 
for $2,388 33, as drawer, and endorsed the other notes of same amount drawn 
by Mrs. Shields, the same being notes now in court, and to which reference is 
hereby had.” He sets up the release of the mortgage and his freedom thereby 
| from liability on said notes, and he “‘denies all and singular the claims and pre- 
| tensions set up by complainant against this respondent.” 
On the 15th of December, 1852, judgment was rendered, condemning the 
parties to pay their notes under the agreement of November 9th, 1842. 
On appeal, the case was dismissed by the Supreme Court of the United 
States. 
It thus appears that all the parties were cited to appear before a court on 
account of the claim, to which prescription would attach, which created a le- 
gilinterruption of prescription. C. C., Arts. 3484 and 3516. Prescription 
being once interrupted, the previous time can never afterwards be computed to 
make up'the time necessary to prescribe, which recommences only from the 
cessation of the interruption. Hen. Digest, p. 1288, sec. 1. This cessation 
took place in 1855, when the suit was dismissed by the Supreme Court of the 
United States. On this point, see also Driggs v. Morgan, 10 R. 119. 
Ithas been decided in 15 La. 491, that a citation and suit in a federal court, 
whether in this State or in another State interrupts prescription. In ccnclu- 
sion, We would remark, that as long as the suit in chancery was to rescind the 
act of 9th November, 1842, and to enforce the contract of 1836, no suits could 
| be brought upon the notes of 9th November, 1842, and, therefore, the time 
| that elapsed from the commencement of the suit for rescission up to the time 
that this action was changed into one for the enforcement of the contract of 
1842, cannot be counted to make up prescription, and then from the time that 
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the suit was to enforce the contract of 9th November, 1842, prese 
not run, because the notes were in possession of the court, who was adi ; 
cating on the rights and responsibilities of the various parties thereto, Jk we: 
not possible to commence any suit upon them in any other court, for the TT 
United States Court held possession of them and claimed the power of reseing, 
ing the compromise of 9th of November, 1842, or of enforcing it, and until 
they had finally decided thereupon, no other could act, for it would haven 
notes on which to render judgment. As it was then impossible for plaintiff 
to sue on said notes as long as the Chancery Court held them, 

cannot begin to run against them until the final decision at Washington in 
1855. 

These remarks apply not only to the first, but also to the second series of 
notes—the latter were ordered also to be brought in court, and held subject to 
the order of the court, and finally judgment was rendered on them as well gs 
on the first series. It is also clear that all the defendants or their ancestor 
were parties to the suit in chancery—their ancestors show a perfect 
of their liabilities under the act of November 9th, 1842, and it is in vaintp 
say that they were not cited and did not know what they were sued for, and 
that there is no prayer against them, when their answers proved that they 
perfectly understood the claim of Barrow, and asked to be relieved therefrom, 
Besides, as Bisland asked for the execution of the contract of 9th November, 
1842, it could not be done unless it was executed by all the other parties to 
it, so that the prayer was good as to them when they should be made parties, 

Again, as long as it was undecided by the court whether the act of 184 
should be executed or not, prescription could not begin to run. By thatact 
some duties were incumbent on Barrow, and some on the endorsers, before 
the notes could be delivered up by Judge Barras, and, consequently, before a 
suit could be brought upon them, and several of the questions before the Chan- 
cery Court, were as to the various liabilities of the respective parties to this 
compromise, and the judgment of the court is not only for the paymentof 

the notes, but also for other claims of Barrow under the act of November 9th; 
among others, the transfer and retrocession of the property intended to bere | 
conveyed to him by said act of November 9th, 1842, said transfer to be ap 
proved by a master of the court. 

And by said judgment, the endorsers were condemned to pay certain privi- 
ledged debts of Thomas R. Shields, which Barrow had been forced to pay, 
and which, by said act of November 9th, 1842, they had assumed to pay. 

Now, Bisland in his cross-bill sought to enforce the contract of 9th Novem- 
ber, 1842, and all the liabilities of the parties to it had to be investigated, be 
fore the court could order the notes given under said act, to be delivered up 
to Barrow, or before it could give judgment thereon. Besides Barrow could 
not institute another suit for payment of the notes, because defendants, in 
their answers to Bisland’s cross-bill, denied their liability on the notesand 
asked to be discharged—how could Barrow bring a new suit for payment of 
these notes, when the Ltasitity of the defendants on these notes was directly 
put at 1ssve by themselves, and when they prayed to be released entirely from 
their payment. 

Burge on Suretyship, p. 274, says: “It is a general maxim that prescrip 
tion does not run against a person who is not entitled or not enabled to sue 
for his demand: “contra non valentem agere non currit prescriptio.” 
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 feeannot run, therefore, where a debt is payable on a condition, or on a 
“ee day, until the condition takes effect, or the day for payment has ar- - Saupe. 










j _ And I would here remark, that all the pleas in the present defence, and more 

also, were urged by defendants in their appearance in the Chancery Court, in 

their defence against the payment of the notes now sued on; how can they 

ay they never were cited, when the whole record of the deneny proceedings 

the contrary? And even supposing they were not cited, they ap- 

in court, filed their answers and clearly set forth what they were de- 
fending themselves against. 

If a party appears in court and contests the right of a plaintiff, and Gnty 
itbecomes impossible for the plaintiff to ‘nstitute other proceedings; after 
contesting those rights for years, when finally the Supreme Court throw the 
whole proceedings out of court, and plaintiff begins his suit again in another 
fribunal, can defendants with any reason or justice allege they never were 
cited in the original proceedings and that prescription attaches to their obliga- 
tions? No, I think it is impossible to sustain such a plea under such circum- 
stances; the plaintiff in the present suit and the defendants are in such cir- 
cumstances, and the plea of prescription cannot be effectually made. 

If it be said the Chancery Court had not the legal right to order Bisland to 
make the part of the defendants, who resided in Louisiana, parties to the suit, 
[answer, that this right was exercised, and the defendants were placed in no 
worse position, than is always the case when persons are sued in courts that 
have no jurisdiction over them, and the Civil Code asserts positively that the 
prescription is interrupted whether the suit is brought in a competent court 
or not. 

It is also urged that the Supreme Court of the United States, in their judg- 
ment avers, that the defendants were not parties to the suit in chancery, and 
if not parties, then defendants allege prescription was arrested. This, how- 
ever, is not the meaning of the court. The judgment avers, that when the 
defendants, Mrs. Shields and Bisland had complied with the order of court, 
and filed their cross-bill against the other endorsers and 7'homas R. Shields, 
they came into court, but that in truth, ‘they were not parties to the original 
bill, they were only defendants to the cross-bill. They had no right to answer 
the original bill or make defence against it, and of course no decree could be 
made against them on that bill.” 

The Supreme Court do not intend to assert that the defendants were not all 
incourt. On the contrary, they aver that they were, but that the court have 
no lawful jurisdiction over the parties under the pleadings—and that the court 
uever had awfully before it such parties as were indispensable to a decree for 
‘specific performance of the contract. Now, Art. 3484 C. C. says, that pre- 
scription is interrupted, whether it is brought before a competent court or 
not, 

It is admitted in the judgment of the Supreme Court that the defendants 
tame into court, but that the United States Court had no lawful jurisdiction. 
This then is a case provided for in said Art. 8484, and, therefore, as the suit 
was only dismissed in the year 1855, prescription has not accrued. 

As to the objection made that the demand for the first series of notes could 
hot be made, and consequently they could not be legally protested because de- 
fendants were prevented from paying them by the suit to rescind the com- 
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promise of 1842, I would remark that the protest was necessary as a ep 
Suisive. tive measure to protect the rights of Barrow. If the endorsers were wip 
to pay without protest and to abide by the compromise of 9th November, 18 
they could have deposited the amount of the notes in court, or someg 
lawful place. . 

These remarks apply as well to the second as to the first series of muti 
For the reasons above set forth, and the premises considered, judgment mag, 
be written up for plaintiff. is 
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F. Pena v. Tue Crimes or New Or.LEANs AND Batimore, 


The following document, written, signed and dated in the hand of John McDonogh, held to be valid 
as hig olographic will or as a codicil thereto: 


** $100,000. New ORLEANS, January 25th, 1848, 
Four years from and after my death, I hereby authorize and direct (and will) my executors ty 
pay unto Francis Pena one hundred thousand dollars. Joun McDoxogs,” 


But this legacy not being within the terms of Article 1624 of the Civil Code, does not bear interest 
before the suit brought for the same. 

Conceding the suspicion which may attach to the appearance of a small scrap of paper as the title 
to a large fortune, and the delay in the person who sets it up four years after the testator’s death 
as a codicil to his will, yet these suspicions should not counterbalance the testimony of nume 
rous and uncontradicted witnesses who sustain the genuiness of the document. ° 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Benjamin, Bradford & Finney, for plaintiff. C. Roselius and George tod 
Eustis, for defendants and appellants. his 
Bucnanan, J. The answer of the defendants specially denies that the ber 
paper which the plaintiff alleges and pretends to be the last will and testa 
ment of John McDonogh, is a genuine instrument, written, dated or signed by 
the said McDonogh. 

Six witnesses, Grivot, Roselius, Mazureau, M. Barnett, senior, M. Barnett, 
junior, and Faures, testify that they are well acquainted with John Me 
Donogh’s handwriting, and have seen him sign his name. They believe the 
instrument sued upon to be wholly in the handwriting of John McDonogh. 

No witness has testified to a contrary belief. 

The genuineness of the document appears, therefore, to be established. 

The answer also denies that the document sued upon, if genuine, would be 
valid in law as a last will and testament. 

That document is of the following tenor ; 

* $100,000. New Orveans, January 25th, 1848, 

Four years from and after my death, I hereby authorize and direct (and 
will) my executors to pay unto Francis Pena, one hundred thousand dollars. 

Joun McDonoau.” 

The provisions of the law of Louisiana upon the form of testamentary dis 
positions, so far as applicable to the present case, are found in Articles 1568 
and 1581 of the Civil Code. 

Art. 1568, paragraph 8. An act of last will, by which an individual disposes 
of his property, or of part thereof, in any manner whatsover, whether he has “ 
instituted an-heir or only named legatees, whether he has or not charged any x « 
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with the execution of his last will, is considered as a testament, if it be, 
respects, clothed with the formalities required by law. 

1581. The olographic testament is that which is written by the testator 
In order to be valid, it must be entirely written, signed and dated 
‘ptt hand of the testator. It is subject to no other form, and may be made 
7 even out of the State. 

The document in question is an act of last will—for it is intended to be 
operative, only four years after the signer’s death. It disposes of a part of the 
signer's property, namely, a specific sum of money. It disposes of that sum 
ip favor of a particular person, the plaintiff. This is equivalent to a nomina- 
tion of that person as legatee of thatsum. The executors of the signer (ex- 
eutors appointed by an anterior will), are charged with the execution of this 

Finally, being written, signed and dated entirely by the hand of Jo‘: We- 
Donogh, it is valid as his olographic will or codicil. 
alld The argument of the counsel of defendants has turned principally upon cir- 
“ eamstances, which, as they contend, create a presumption that the document 
sto sued upon is not genuine. Those circumstances are, the declarations of John 
y McDonogh, made to various persons, at many times, as to certain peculiar 

views of that gentleman upon the subject of legacies to individuals; the in- 

consistency of this large legacy with the preéxisting will of John McDonogh ; 
the tardy disclosure by plaintiff of the possession of so important a document ; 
andthe condition and appearance of that document as it is presented. 

land 2. It would seem that John McDonogh frequently expressed the 
opinion to his intimate friends that more good arose from testamentary devises 
to classes of persons, than to individuals ; and that this was the leading idea of 
his will, dated in 1858, and reported in full in 8th Annual, page 174, there can 
beno question. But we can hardly reject a posterior will merely for incon- 
sistency with a previous one, nor even for inconsistency with expressed senti- 
ments of the testator. Ten years had elapsed between the date of the two 
testamentary dispositions, and McDonogh might have had reasons, which he 

_ did not choose to avow, for making an exception to his general rule of action, 
in favor of this plaintiff. 

A more serious difficulty is presented by the two last grounds of argument. 
lis truly surprising that the plaintiff, a resident of New Orleans when John 
McDonogh’s Succession was opened, and his executors qualified, should have 
never communicated to those executors the fact of his possession of a docu- 

be ment so important to himself, and which upon its face was directed to those 
executors; that he should have suffered those executors to go out of office; 
the four years for the payment of his legacy, and two years longer, after 
McD’ s death, to elapse, without disclosing to any mortal the existence of such 
d adocument. Not a syllable of explanation is offered by the plaintiff of this 
delay in urging his claim. 

Again, the document which has been brought up with the record for our in- 
7” section, does not appear to have been carefully kept, as one might naturally 
3 expect ; but is discolored, as if by moisture, creased as if worn in the pocket 
fora long time, and in parts almost illegible. 

We would have been better satisfied with some evidence explanatory of the 
tonduct of plaintiff, so little in accordance with the usual springs of human 
- ttion, at least with that most powerful of all, self-interest. We concede the 
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suspicion which may attach to the appearance of this small scrap of 
the title to a large fortune. But, after all, suspicions are not p 
counterbalance, in the judicial mind, the testimony of numerous and yum 
tradicted witnesses. It is in the recollection of some of us, that a dirty fragt 
of a half sheet of foolscap, was the vehicle for the devise of the large f 
the late Chief Justice Martin. A similar eccentricity in John Me) 1 
which made, in his case, a bit of paper, barely large enough for a promigss por 
note, the repository of an olographic will, may have communicated itself tothe maton 
beneficiary of that will, and been the cause of his concealing its existence yp, 
til six years after the death of the testator. We de not find in these 
stances sufficient reason for reversing the judgment of the District Court, 1 thep! 

The appellee has filed an answer to the appeal, praying an amendment of had b 
the judgment, by allowing interest from the 26th October, 1854, instead of Wi 
from judicial demand, as awarded by the District Judge. not t 

The appellee is not entitled to the amendment prayed for. Interest is only 
due upon particular legacies, before a suit brought for the same, in the two 
cases provided in Article 1624 of the Code. The legacy under consideration 
is not within the terms of that Article. See case of Fletcher's Succession, 
lately decided. 

Judgment affirmed, with costs. 
















W. L. Kwox v. Tue Coroner et al. 


Where the plaintiff enjoined the execution of a judgment, alleging that it had been paid, and praying 
that it should be decreed to have been satisfied, the District Judge erred in rendering a final judg. 
ment on overruling defendants’ motion to dissolve the injunction. 

The conservatory process of injunction in such a case is separate from the principal demand which 
should be put at issue regularly, before a final judgment could be rendered. 

An affidavit for an injunction stating, that “ the facts and allegations, as set forth in the foregoing 
petition, are true, as therein alleged, to the best of his (affiant’s) knowledge and belief)’ is 
sufficient. 


BERRA FRE -T"E at OTTE 


PPEAL from the District Court of the parish of Carroll, Farrar, J, 
Short & Parham, for plaintiff. Louis Selby, for defendants and appel- 
lants. ; Su 
Merrick, C. J. There is a motion to dismiss the appeal in this case de- 
pending on the same grounds as the case between the parties of the same name, 
just decided. For the reasons there given the motion must be overruled. wa 
This case differs from the preceding one in this, that in the petition, as an Out 
additional ground of injunction, the plaintiff alleges, that the judgmentenjoined a 
has been paid, and he prays that on a final hearing of the case the judgment vi 
p a 
may be decreed satisfied. a 
The defendant in injunction moved to dissolve the same on the ground, that ad 
the petition contained no cause of action, that the same is too vague and it- < 
definite for an injunction, and that the affidavit is not sufficient and is not d- tt 
rect and positive. 
The motion to dissolve was overruled, the injunction perpetuated, and the ( 
defendants have appealed. 
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District Judge erred in rendering final judgment on overruling the Knox 
at's motion to dissolve. They should have been allowed to answer 










ne The injunction suit contains, when commenced by an injunction, two de- 
ae 2 ands. The principal demand which might be instituted in a proper case as 
3 sordinary action, and the conservatory process of injunction. The conser- 
| yatory process may sometimes be dismissed without carrying with it the dis- 
nissal of the principal demand. The case before us was one of this kind. Had 
the injunction been dissolved for any irregularity, it would not have destroyed 
the principal demand to have the judgment decreed to be cancelled, because it 
had been paid and satisfied. 

When, therefore, the motion to dissolve was overruled final judgment ought 
pot to have been rendered upon the plaintiff’s demand in his favor, but he 
should have been suffered to take his judgment by default, and force an issue 
upon the merits of his principal demand. 8 N. S., 396; 4L. R, 293; 11 L. 
R, 482; 9 Rob. 202. 

Qn a consideration of the motion to dissolve, we think it was properly over- 
ruled. 

The affidavit states, that ‘‘the facts and allegations as set forth in the fore- 
going petition, are correct and true, as therein alleged, to the best of his ( Wm. 
K. Knoz’s) knowledge and belief.” This appears to be sufficient. Jewell v.: 
Jooell, 1 Rob , 316 ; Livingston v. Dick, 1 An., 323. 

The petition itself discloses a sufficient ground for the injunction, viz: the 
payment of the judgment enjoined, and, in support of the petition, interroga- 
tories on facts and articles are propounded to the plaintiff in execution touching 
the payment thereof. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be avoided and reversed, and that this cause be re- 
manded for further proceedings and a new trial according to law, the plaintiff 
ad appellee paying the costs of the appeal. 
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Sure or Louisiana v. Jupce oF Seconp JupiciaL District Court— 
e- O. S. Rousseau praying for a mandamus. 


‘The Act of the Legislature relative to contested elections, (Rev. Statutes, 217,) does not embrace the 
case of a contested election of the Judge of a District Court out of the city of New Orleans, 

Out of the parish of Orleans there is no law providing for a judicial scrutiny into the votes for any 
ther than parish officers. 

Th the absence of statutory authorization the courts are without jurisdiction ratione materia, to 
tatertain the case of a contested election, and the consent of parties cannot give them juris- 
diction. 

at Adudge of a district embracing two parishes is not a parish officer within the meaning of the Act 
telative to contested elections. 

‘Amandamus will not issue to compel a District Judge to grant an order of any kind in a case where 
‘isapparent that his court is without jurisdiction, ratione materia. 


a mandamus to the Honorable J. Foulhouze, Judge of the Second Judi- 

/ dicial District Court. J. A. Rozier, for the Relator. 
, Srorrorv, J. James Foulhouze is commissioned as Judge of the Second 
12 
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oe Judicial District Court. That he is the acting Judge is admitted by the 
Joven 24 Jv. Dis. of the petitioner for a mandamus, compelling him to grant a judicial op 

The relator, 0. S. Rousseau, has filed a petition in the Second Ju 
trict Court for the parish of Plaquemines, contesting the election 77 
Foulhouze to the office of Judge of that district, and claiming to have be 
elected himself. In form, the proceedings appear to have been instituted yp 
the 42d, 43d, 44th and 45th sections of the law relative to contested electig 
Revised Statutes, 217. It appears, that the relator has recused the p 
Judge, who is the defandant in this contest. After recusing him, the 
through his counsel, moved the presiding Judge to grant an ore 
said cause to an adjoining district, or referring it to one of the Distriet 
of the State, for trial. The presiding Judge refused the motion, and the ob. 
ject of the present proceeding is to have a peremptory mandamus, — 
him to grant it. 

In his answer to the rule nisi, we think the presiding Judge has 
that the District Courts of this State have no power granted them by law tp 
entertain controversies of this character. Out of the parish of Orleans theris 
no law providing for a judicial scrutiny into the votes for any other thm 
“parish officers.” A Judge of a district embracing two parishes is nots 
parish officer, within the meaning of the Act relative to contested elections, 
The whole texture of the Act is inconsistent with the opposite hypothesis. The 

- remedy invoked by the relator is purely statutable. If the statute under which 
he attempts to proceed does not embrace his case, he is without a standing in 
court. The contesting of votes is not a judicial function, only so far as mate 
such by special statutes. Indeed, some may have gone so far as to question deck | 
whether this is not wholly a matter of administration which cannot with pre alot! 
priety be referred to the judicial tribunals at all. At any rate it is clear, that 
such tribunals cannot usurp any greater control over this business than is — 
specially imposed upon them by law. In the absence of a statutory authorim 
tion, they are without jurisdiction of the matter, ratione materia. The com 
sent of parties cannot give jurisdiction, and all courts before whom such a 
unauthorized controversy is brought must decline, ez officio, to render any 
order which would recognize a right to sustain the case. 

It matters not, therefore, that no exception has been filed to the suit of 
Rousseau ; there being no express law authorizing him to contest the election 
of his successor before any of the District Courts, he asks us to do a wone 
than futile thing when he asks an order compelling such a case to be triel 
It has been said on a former occassion, that “courts of justice will not lend 
their aid to foster idle, circuitous and wasteful litigation.” Hyde & Goodrich 
v. New Orleans, 12 An., 191. 

In our opinion, we ought not to compel the tribunals whose proceedings we | 





revise to grant orders with a direct view to the continuance of costly proceel- 
ings, when their lack of jurisdiction ratione materia is patent upon the 
record. 

Because, in the case of the State v. Judge of the Fifth District Cowrtof Ne 
Orleans, 12 An. 514, we declined to interfere by a writ of prohibition in this 
case, before any action to the prejudice of the applicant was had, it does not 
follow that we should interfere now, by a writ of mandamus, to — 
prosecution of a suit which no court can lawfully entertain. 

The District Judge being called on to grant certain orders hes sammll 
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a. of those orders would involve pro tanto, the entertaining of —_— 

2 in a cause upon which no judgment could be pronounced ; the ap- Jupox 94 Jv. Dis 

“eeas ‘be contended that it would not, and the point at issue below was, 

her any law authorized the courts of justice to take cognizance of a contest 

g the election of a District Judge, out of the parish of Orleans. The 

t has been mooted here, and being of opinion with the District 

that no such law exists, we think the rule must be discharged. 

| Bale discharged. 
“Pocuanan, J. It is settled by repeated decisons, that this court will only 
sue the writ of mandamus in aid of its appellate jurisdiction. But that ap- 

jurisdiction of necessity requires an original jurisdiction in the court of 

fhe first instance, as its basis. ‘The want of jurisdiction in that court is the 
fundation of a different suit, that of prohibition. Whenever, therefore, it is 
jrought to our notice, that the matter in which we are called upon to enforce 
theaction of an inferior court by the writ of mandamus, is one which is not 
within the cognizance of the tribunal whose action is sought to be enforced, 
we are bound to refuse the writ. It appears to me that we have here a case of 
this sort. The contest of an election of a District Judge, out of New Orleans, 
appears to be, thus far, a cawsus omissus in our legislation. If such an action 
quld be entertained at all, most clearly the Judge whose election was con- 
tested would be incompetent to sit in judgment upon that issue. His duty 
would be to refer the matter to another Judge, to be proceeded in according 
to the general rules for the trial of recused cases. But there being no action A 
given by law to contest such an election, the recusation of the Judge can pro- 
duce no effect. For if that particular Judge is incompetent ratione persone, 
dlother Judges are, as well as himself, incompetent ratione materia. And 
we can give no relief, because the matter is not the subject of judicial ac- 
tion. 

It must be admitted, that the position of the case of Octave S. Rousseau v. 
Jomes Foulhouze is an anomalous one; and it is said, that being in court, it 
must be disposed of ; that it is impossible that any cause can be in court with- 
wit being under the control of the court, so far at least as to dismiss it, if it 
cannot be entertained. On the other hand, I should say, that the Clerk of the 
District Court might have declined to file among his records an action unwar- 
minted by any law. As a matter of private opinion, I should say the District 

' dadge might direct the Clerk to return the petition to the party who filed it. 
But, as a member of this tribunal, I cannot interfere. 

Por these reasons, I concur in the dismissal of the rule for a mandamus. 

Merrick, C. J., dissenting. I am unable to concur in the views expressed 
by my colleagues in this case. 

The suit instituted by the relator against the defendant was a proceeding 
tegular in form and full in its details and allegations under the statue at least, 
if not under the Code of Practice. Moreover, it was accompanied by a cita- 
tion also regular in form, which was duly served upon the defendant. 

The plaintiff, at a regular term of the court, after entering his own recusa- 
tion and protesting “‘ that the defendant cannot try and adjudge in any man- 
‘Ter whatever the cause, moved the court that said action be removed from 
‘this (the parish of Plaquemines) in an adjoining district, there to be tried and 
Mjndged, or that said cause be referred to one of the District Judges of the 
State; so that said Judge who shall interchange, shall have authority to repair 
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to the parish of Plaquemines, there to preside, and try and adjudge 












with and tried and adjudged.” This motion was overruled and refused, on the 
grounds that “the defendant, and not the plaintiff, had the right to enter ; 
recusation ; that the said Second District Court has no jurisdiction 
that said motion had for its object to make the defendant acknowledge Pe 
any of the District Judges has a right to decide becween plaintiff and defen. Ne 
dant, and that there is no law showing which Judge and court can be called ; 
and authorized to preside over and try the cause herein.” 

In the application for the writ of mandamus to compel the defendant to make 
the order, the applicant prayed also for such other order as the nature of the 
case might require; and thereupon, we made the following order, viz; 

“It is ordered, that a rule issue requiring the Hon. James Foulhouge, Judge 
of the Second Judicial District Court, to show cause, on or before the first 
Monday of November next, at 10 o’clock A. M., why he should not render 
ment upon the motion for a recusation in the case of Octave S. Rousseau against 
him, in the parish of Plaquemines, in the matter of the contest of an election, 
and why he, the said Judge, should not either recuse himself, or otherwise 
proceed to pronounce judgment upon said motion and said cause.” 

In answer to the rule, the defendant assigns seven reasons why the peremp- 
tory mandamus should not issue. 

It is sufficient to notice the first paragraph of the first ground taken by the 
defendant, inasmuch as it fairly states the real issue on the rule. It is ag foL 

* lows, viz: 

“The plaintiff sets forth that he has contested the election of the District 
Judge ; he sets forth, that James Foulhouze, the person whose election as Dis 
trict Judge he contests, has been commissioned by the Governor, has taken 
the oath of office, and has entered upon the duties of his office; and now, be 
cause James Foulhouze, Esq., refuses to give orders in a suit calling in quee 
tion his election, commission and judicial capacity, a mandamus is prayed for 
to compel him to do so. The simple question is, has this or any other court 
of this State, any jurisdiction of such acase ; any authority to order any Judge 
to try it, or any court to order its trial? If so, then where is the law giving 
this or any other court jurisdiction of the controversy. The Supreme Court 
has in general an appellate jurisdiction, and in furtherance of that jurisdic 
tion, has a right to issue a mandamus ; but it will not certainly do so to com 
pel an inferior Judge to grant orders in a case when the court, over which that 
inferior Judge presides, has evidently no jurisdiction. On the contrary, (the 
defendant continues,) the Supreme Court will grant a prohibition as inthe 
case of Juppan v. Foute, to prevent a District Judge from assuming jurisdic 
tion where he has none. For the greater reason, this court will not compel 
this respondent (or any other court or Judge in his place) to entertain a case 
in which no law invests the inferior court with power to pronounce.” 

If the position assumed by the defendant be correct, it then follows thats 
proceeding has been.filed in the District Court, which neither that nor any 
other court has powér either to dismiss or grant the demand contained in the 
prayer of the petition; and a cause has been commenced which can never be 
ended. A position which it seems to me cannot be maintained either on prilt 
ciple or authority. For every case must go out of court upon & decree con 
demning the defendant to satisfy or absolving him from the whole or a part 
of the plaintiff's demand. Any thing short of this, is not a decree. 
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provincia non ignorat definitivam sententiam, que condemnationem a ad 

ee ionem non continet, pro justa non haberi. Const. 8, Code 7,45.  Junar 2d Ju. Dis. 
4 This not enough to excuse the Judge from exercising his judicial functions, 

S that in his opinion the demand is unfounded and illegal, and, there- 

"fre, cannot lawfully be granted. The plaintiff whose demand is unfounded, 

: “has right to be heard and to have the judgment of such inferior tribunal up- 

| qhis demand; for, peradventure, that which appears absurd to the lower 

~ qurt, may, on a more careful examination, be found to have merits, when it 

shall have been examined by the Supreme Court. 

Suppose, for instance, a suitor should institute a suit against the District 
Judge for some demand, sounding in dollars and cents, which should appear 
to such Judge frivolous, and even calculated to bring him into contempt if 
true ; could the District Judge decline either to dismiss or try the case, or en- 
ter the proper order of recusation, &c? On an application for a mandamua, 
would it be proper for him to argue to us, that the petition was absurd or de- 
manded some illegal thing which the Judge should choose to construe into a 
personal affront ? 

Itseems to me not. We could only consider the case after it had been 
passed upon by the lower court. If the Judge should deem himself incom- 
petent to try such cause, he should recuse himself, and whenever a judgment 
should be rendered, whether dismissing the petition or demand, or granting 
the prayer of the petition, this court could take jurisdiction of the same. To 
try the case before that time, would be assuming original jurisdiction. 

’ §o in the case before us. A proceeding has been commenced in the Second 
Judicial District, in the parish of Plaquemines, of which the defendant is the 
Judge, at least, de facto. If he is interested in the case as a party, he should 
_ recuse himself, and make such other order as may be needed. If he is not in- 
terested, he should hear motions, grant orders and try the case. If the de- 
mand is wholly unfounded and unauthorized by law, it should be dismissed. 

If well founded, it should be sustained. All these questions are for the de- 

tision of the District Judge who shall try the case, to whose unbiased judg- 

ment they ought to be left without dictation on the part of this tribunal, which 

tan only revise such decisions after the parties shall have been heard and 

the judgments and decrees regularly entered by the District Court, and the 
" parties have taken their appeal from the same. 

Isee no other way of disposing of the case, than to exert the power of this 
¢ourt, and compel the Judge of the Second Judicial District, to recuse him- 
self, or to try the case, and either dismiss the cause or render judgment there- 
om, in favor of the party justly entitled thereto. 

With the views I entertain, I do not think it proper to express an opinion 
upon the merits of the controversy. The defendant has not even excepted to 
the plaintiff’s petition, and it is not yet known what line of defence he may 
assume in his pleadings in that suit. It may be that what appears doubtful 
tome in these proceedings now, may be made certain whenever the parties 
shall be heard upon such issues as they make in their pleadings. 

Neither do I consider it a sufficient objection to the rule, that. the proceed- 
ing which the party has selected is expensive. If it is not founded in law, it 
is in the power of the defendant to cause it to be dismissed without any con- 
Siderable cost. If it is an action which can be maintained, the cost of the 
proceeding is nu objection to it. 
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— The case of Tappan v. Foute, is not applicable to this case, because th e % 
Juvax2i Jv. Dis. cond Judicial District Court, for the parish of Plaquemines, is one of » 
jurisdiction. 

But it is said, that this court will issue the writ of mandamus 
aid of its appellate jurisdiction, and as the District Court has no original jq. : 
risdiction of the cause, this court has no appellate jurisdiction of it, bec i: 
an appellate jurisdiction necessarily requires an original jurisdiction. : 

The thing demanded is an office which the petitioner alleges ig worth tT 
$10,000. 

The Second District Court, as was just observed, is one of general jurisdic. 
tion. The thing demanded was, therefore, within the jurisdiction of tha 
court, or none. 

If it was within the jurisdiction of that court, this court, whose powers am 
derived from the Constitution, and not from the Legislature, must have 
late jurisdiction, because the thing demanded is over three hundred dollar 
If the District Court has not jurisdiction of the thing, because it is a cagy 
omissus, then this court would have jurisdiction to revise any judgment of that 
court, wherein it should decree the office to belong to the relator, and this jg 
precisely what this court did in taking jurisdiction in the case of Tappany, 
Foute. If the court had no appellate Juriediction i in that case, it had no power 
to render the decree it did. 

Then, ifthe Second Judicial District Court for the parish of Plaquemines, has 
jurisdiction of the relator’s demand, and can render judgment in his favor; 
this court can examine that judgment, because the thing in controversy is 
over three hundred dollars. But if the said court has no power to decree what 
the plaintiff demands, then this court has jurisdiction on appeal to reverse any 
judgment of that court which shall not dismiss relator’s demand, and to ren 
der such judgment as that court ought to have rendered. 

I am unwilling, on account of the mere inconvenience which this proceed- 
ing will occasion, to sanction any but the regular modes of determing this as 
well as all other causes. And I am, therefore, of the opinion, that a peremptory 
mandamus should issue in conformity to the rule issued by the court in this 
case, in order that said cause may be dismissed or tried on its merits, and de- 
termined according as the right shall appear. 
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Succession oF Saran Penny. 


Where one of two joint administrators is prevented by sickness from taking the oath before the 
court where the administration is granted, but takes it before a Justice of the Peace in another 
parish and transmits it to the Clerk of the court where the ion is opened, it will satisfy the 
law in relation to the oath of administrators. 

The appointment by administrators residing out of the parish where the succession is opened of an 
agent residing in that pafish, made before they had qualified, but after the decree conferring upon ¥ 
them the administration, is valid. : | 








PPEAL from the District Court of East Feliciana, Ratliff, J. ! 
Muse & Hardee, for Bloom, appellant. George S. Sawyer and & z 
Hunton, for appellee. | 
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an, J. The defendants having been preferred to the plaintiff for the comes or 
ration of the estate of Mrs. Sarah Ann Penny, deceased, by judgment ’ 
gf this court rendered at the April term, 1855, (10th An., 290,) the plaintiff 
4 his petition, subsequently to their having qualified as administrators, 
that they might be removed from office, on the grounds : 
Ist. That they had not taken the oath of office as administrators, in the 
ganner required by the decree of this court. 
94. That before qualifying as administrators, defendants had appointed an 
- sttorney-in-fact residing in the parish to represent them in the administration ; 
which attorney-in-fact subsequently declined the said trust. ~ 

L Of the two joint administrators, one, Mr. Foster, was sworn before the 
Glerk of the court which appointed him; and the other, Mrs. Foster, was 
sworn before a Justice of the Peace in the parish of Concordia, and her oath of 
ofice duly transmitted to the Clerk of the court in which the succession was 
gpened. A satisfactory reason has been proved for Mrs. Foster's not having 
been sworn in court as her husband was, namely: the delicate state of her 
health at the time, which rendered it dangerous for her to travel. We are of 
opinion, that the requirements of the law in relation to the oath of the adminis- 
irators have been complied with. 

Jl. The administrators appointed a resident of the parish of East Feliciana 
as their attorney-in-fact under the Act of 1847, (page 115,) after the decree of 
this court conferring upon them the administration, but in point of fact a few 
days before they had qualified as administrators. We do not consider this 
point of time as affecting the validity of the proceeding. 

The attorney-in-fact thus appointed (U. B. Rourk) signified in writing to 
defendants his recognition of the quality of attorney-in-fact thus conferred upon 
him by defendants. He subsequently put of record a renunciation of the man- 
date, with the professional assistance of the counsel of the plaintiff. 

But it is proved, that the defendants on being informed of the renunciation of 
their mandate thus made by Mr. Rourk, immediately appointed another resi- 
dent of the parish of East Feliciana (Mr. McRae) as their attorney-in-fact for 
the purposes of the administration, who made appearance in court and formally . 
accepted the mandate. s 

There are various other points which have been discussed in argument, but 
which are unnecessary to examine for the decision of this appeal. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed, with costs. 

Merrick, ©. J., took no part in the decision of this case. 
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| R. T. Corus v. J. W. Graves. 


Where the jury have not rendered a distinct verdict on a claim set up by the defendant in recon- 
vention the case will be remanded for a new trial. 





PPEAL from the District Court of the parish of Carroll, Farrar, J. 
Goodrich and DeFrance, for plaintiff. ZL. Selby, for defendant and appel- 
lant. ; 
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Coux, J. Plaintiff sues the defendant for five hundred dollars for mega fe 
Gaaves. _—services. Be ee 


The bill is as follows: : 
Lake Provivence, La., 1855, 
J. W. Graves, | 
To R. T. Collins, Dr. i. oon 
1855. To waiting on himself, wife, daughter, son and negro woman . de 
the yellow fever, at $100 00 each.............- ss eecececscceevcce 

Defendant pleaded the general denial and also set up a reconventonl eet 
mand for $209 50. 29 ?— 


The case was tried before a jury who rendered a verdict for “one hundred _ before 
and fifty dollars with interest from maturity till paid, and costs of suit” ~~ he und 
The testimony as to the usual price of physicians in the parish of Carr] i. a 
yellow fever epidemics is contradictory.  amint 
A part of the evidence shows, that the price for a visit is double of what's The not 
is in ordinary cases, whilst other testimony establishes, that the price ig on : 
hundred dollars for heads of the family and fifty dollars for each other mente \” 


thereof. /' 
We think the lowest estimate is a reasonable compensation for the service _appel! 
of plaintiff in this case. Me 
taken 


The existence of epidemics does not authorize exorbitant fees. Vide Susm 
sion of Victor Duclos, 11 An., 406. ° 

Adopting this estimate, it is impossible to determine the value of plaintiff's " 
services, for the only evidence is that of Roderts, who testifies, that he knows Th 
“from what both parties said to him, that Dr. Collins did attend to the cases ia 
in Mr. Graves’ family, some four or five in number.” 


According to the lowest estimate of the value of plaintiff’s services he is = 
entitled to be paid double of the ordinary price for a visit, but there is no evi- the 
dence to establish the number of his visits. : 


Defendant had the right to plead his plea in reconvention, because plant aid 
resided at the time of the institution of the suit and during its continuanceia 


a different parish from the residence of defendant ; the jury, however, did not - 
render any distinct verdict on the claim in reconvention, and we cannot sy . 
whether they took it into consideration in their verdict or not. x 


We think the case ought to be remanded to give the plaintiff the opportunity 
of proving the number of his visits, and to have the opinion of the jury, or # 
the court in the event the jury is waived on the reconventional demand of de 
fendant. 

It is, therefore, ordered, adjudged and decreed, that the verdict of the jury 
and the judgment of the court thereon be avoided and reversed, and that this 
cause be remanded for further proceedings according to law, and that appellee 
pay the costs of appeal. 
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Succession or Cuartorre AGUILLARD. 


: of a succession it is not proper, where a part of the heirs have purchased property, 
to form lots of the notes of the heirs, who were purchasers, with the cash, thus compelling the heirs 
, qho had not purchased to receive a part in the notes of their co-heirs. In such case the obliga- 


Rie of the heirs purchasing at the sale should be assigned to them. 
‘When the mass of the succession to be divided is of such a character that it cannot be formed into 
Jots without manifest injury to the parties, that formality is not required. 
A partition will be set aside where a minor heir is represented by his tutor who is himself a party to 
the partition. The objection need not have been made by way of opposition before the notary, 
_ before whom no contestation could have been made concerning it. 
fhe under-tutor, if he be not interested adversely to the minors, properly represents them all in a 
where there is no division to be made of the share of the minors énter se. 
fhe heirs purchasing at the succession sale are chargeable with the interest stipulated in their notes 
' from maturity until the day of the formation of the mass of the estate for partition. 
The notary must be assisted by experts in making a partition. C. C., 1289. 


PPEAL from the District Court of the parish of Pointe Coupée, Ratliff, 
Judge of the Seventh District, presiding. Provosty, for opponent and 
appellant. W, H. Cooley, for appellee. 
 Merercx, C. J. This is an appeal from a decree homologating a partition 
taken by Aurélie Robillard and other heirs of the deceased. 

The assets to be partitioned consisted of cash in the hands of the administra- 
tor and the matured notes and notes not yet due of the heirs and others. 

The appellants complain of the partition made by the notary on the following 
among other grounds, viz: 

Ist and 2d. That the notary allotted the shares to the heirs, instead of form- 
ing lots, and allowing the heirs to draw for the same, It is true, that the Civil 
ode, Art. 1289, directs the formation of lots, and that the same be drawn by 
the co-heirs, but this is not possible in all cases, and in some, it would be an 
idle ceremony, as where the sum to be divided consisted entirely of cash. See 
LR, 458. It might also happen, that only a part of the heirs had pur- 
chased property. Now, if the residue of the mass consisted of cash, it would 
be unjust to form the notes of the heirs with the cash into lots, and compel 
those heirs who had not purchased property to receive a part in the notes and 
tocollect the amount due them from their co-heirs. Justice in such cases 
could only be done by assigning to the heirs who had purchased property 
their own obligations. So, too, where a part of the heirs demand the sale of 
property for cash, and others on a credit there can only be a partial formation 
lots. C.C., 1264. The partition, therefore, was not informal in that par- 
ticular if the mass was of that character, by reason of the obligations of the co- 
heirs forming a part thereof, that it could not be formed into lots without 
manifest injury to the parties. 

8d. That the minor, Justin Aguillard, was not properly represented by his 
tutor, Drosin Aguillard, who was himself a party to the partition. The under- 
tutor ought to have acted in this instance. But if he also should be interested, 
then a tutor or curator ad hoc, under Articles 116 and 964 C. P., or a special 
tutor, under Article 1291 of the Civil Code, ought to be appointed. See C. P., . 
17. It will here be observed, that this is the case of one minor concurring 
vith other heirs and not a division of an estate among several minors having 
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— or the same tutor. The partition appears to be erroneous on this 
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it is urged, that this objection was not made before the notary, and 
therefore, be set up by way of opposition to the partition itself 
not a matter submitted to the notary, and no contestation could be f 
before him concerning it. It is further objected, that even if info; 
particular, the appellees are entitled to have the partition homok 
provisional partition. The heirs who oppose the partition cannot be bom 
anything except a definitive partition. As they would have the right; 
tute an action to procure a definitive partition, so they may by way of ey 
tion oppose one that is informal, and demand that it be made in due form, ¥ 

4th. As the children of John H. Johnson do not demand a partition of 
share which they will receive inter se, they can be represented in the partition | 
by the under-tutor if not himself interested adversely to them. ©, P,, 17, be 

5th. The notary properly charged Aurélie Robillard, Dorsin Robillard 
the other heirs who bought property at the probate sale with the interests 
lated in their notes from maturity until the day of the formation of the ma 
If the heir pays interest after his obligations have fallen due, he has the equ. _ 
valent in the revenues of the property which he has bought, and justice req 
that he should make his co-heir equal by payment of interest. We see 
in Article 1265 of the Code opposed to this view of the obligation of the her — 
purchasing property, and so it was adjudged in the case of Marionaue © L 
Marionauz, 12 Rob., 666. ; 

6th. The decree of the District Court on the opposition to the account which | 
was affirmed by this court, binds all persons who were parties to the proceeding, 
and as to them it is not open to examination. If any of the heirs were not 
cited and the proper notices have not been given, such heirs might perhaps be” 
heard. But, as to all others, the decree must be held conclusive, and subject 
to the construction ordinarily put upon the language used in decrees. 

7th. The notary ought to have been assisted by experts in making the par 
tition. C. C., 1289. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg. 
ment of the lower court be avoided and reversed, and that the partition Be set 
aside, and that this case be remanded to the lower court, in order that th 
minors may be properly represented and a new partition be made in sccordanee 
with law and the views herein expressed; and it is further ordered, a: 
appellees pay the costs of this appeal. 


J. V. Caratoone t. J. M, Atva, 


The holder of a promissory note, payable at a specified place, secured by an att importing» confer 
sion of judgment, is entitled to executory process against the maker without making authentic. 
proof that the note was presented at that place for payment. 


PPEAL from the Third District Court of New Orleans, Duvigneaud,d. 
H. R. Grandmont, for plaintiff. LZ. Castera, for defendant and appee 
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uz, J. The sole question in this case is, whether, when an act of mortgage 
ds confession of judgment in favor of the holder of a note payable at a Anva. 
», the holder of said note is entitled to have the executory process 
without alleging that he has presented tho note at the place designated 
is payment, or by alleging that he has presented the note to the defendant 
ps refused to pay, without proving either of said allegations, 
at decisions of this court do not, in ordinary actions, require proof 
of payment at the place specified in a note, but the debtor has the 
t to show he had funds at the place of payment, and was injured by the 
le of the holder of the note to demand its payment at the place specified 
rein for payment. 

Wo thiok that the reason of this principle applies to executory process, and 
Ti gagee is entitled to it without authentic evidence of demand of pay- 

. gat atthe mn specified in the mortgage note, 
‘It the mortgagee has never demanded payment at the place designated in 
and the mortgagor is thereby injured, the latter can arrest the order 
by an injunction. 
tt then, it is not necessary to have authentic evidence of demand of payment 
; Abe place specified in the note, it is not then requisite to allege the demand 
F inte petition. 

tT t Itis, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 

with costs. 






















































McLaveuun, Davis & Co v. P. Savve. 


The testimony of a partner who has transferred his interest to his copartner, notwithstanding a re- 
leuse_by the plaintiffs must always be received with grave suspicions. 

though parol proof, to establish an agreement to pay eight per cent. interest, may be received with- 
wiobjection, yet the court cannot give judgment for that rate, “ It is of the essence of legal evi- 
dence in support of it, that it be written.” 


~Ss 8 Ff Ro 


from the District Court of the Parish of Jefferson, Burthe, J. 
Singleton & Ivy, for plaintiffs. J. W. Duncan, for defendant and ap- 
pellant. 

Mezzicx, C. J. This suit is brought to recover for the use of Alden Mc- 
lowhlin from the defendant the sum of $800, with interest at the rate of 
tight per cent. per annum from the Ist of January, 1852, for work done to 
top the well known crevasse which occured upon the plantation of the de- 
fndant in 1849, and occasioned the inundation of a portion of this city. 

There was judgment for the plaintiff for debt and interest, and defendant 
* | biappealed. The plaintiffs introduced one of their partners who had trans- 
fared his interest to Alden McLaughlin as a witness to prove the claim. It 
Must beremarked in regard to this kind of proof that it always must be received 
vith grave suspicions, notwithstanding it is accompanied by a release from the 
phintiff; For it is often the case that these transfers are made in order to ob- 
hin the testimony of the original obligee, and at a time when the defendant 
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has lost all the means of showing such testimony to be erroneous. 
a party who will receive the price of an unjust demand from a third pomp 
may be supposed to be capable of supporting it by his oath against the pam 
or the estate against which it is preferred. Such testimony uncorrobo; ty 
ought rarely, if ever, to make full proof. See Lentz v. Merryman, 12 Ann, 
180. But in this case the repeated promises of the defendant are Proven by 
other testimony. The work is shown to have been done in an attempt to 

the crevasse upon the defendant’s plantation. The obligation which reste — 
upon the defendant to maintain his levee was a sufficient consideration @ 
cause to support the promise. If there was error or the demand had been paig 
by other parties, viz., the City of New Orleans or the Parish of Jefferson, the 
burden of proofin order to defeat the promise was upon the defendant, 

But it is further urged that if there is sufficient proof to establish the deb, 
yet the judgment is erroneous, because the demand for interest at eight per 
cent. is supported by parol proof only. The parol testimony was received 
without objection, and there might be reason to think, under the decisions 
under an analogous article of the Code, that where the proof is received with. 
out objection that the court would be authorized to give effect to it as is the 
case in regard to real estate and slaves. ©. C. 2416. 7 An. 33. But op 
looking into the authorities we find that although writing is not of the essence 
of the contract to pay conventional interest so far as to prevent a party from 
interrogating his adversary on facts and articles in relation to such promise, 
still it prevents the court from considering the testimonial proof of the same 
C. C. 2895. 6M. R. 278. 7 L. R. 523. 3 Rob. 252, and 10 Rob. 119, Suece 
sion of Peytavin. In this last case the court says, “It is of the essence of 
legal evidence in support of it” (a promise to pay conventional interest) “ that 
it be written.” As the account originated in work done in 1849, and this pro- 
mise to pay interest is stated in plaintiffs petition to be due from Jan., 1852, 
it cannot be affected by the statute of that year passed subsequent to the. 
alleged promise, and plaintiff can only recover five per cent. interest from the 
judicial demand. See case of Sanders v. Carroll et al., 11 An. 

It is, therefore, ordered, adjudged and decreed by the court that the judg 
ment of the lower court be avoided and reversed, and that the plaintiffs, for the 
use aforesaid, do recover and have judgment against the defendant for the sum 
of eight hundred dollars with legal interest thereon from the seventh day of 
March, A. D., 1855, until paid, and its further ordered that the plaintiffs pay 
the costs of the appeal and the defendant the costs of the lower court. 
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Antonio Noxasco et al. v. S. H. Lurry, Administrator. 


The mother of a natural child, deceased without posterity, is entitled to the inheritance to the ex 
clusion of natural brothers and sisters. 


An action for the recovery of a legacy is barred by the prescription of ten years. 


ges from the District Court of the Parish of Point Coupée, Haralson, J. 


Hudson, for plaintiffs and appellants. Brewer & Collins and U. B&B 
Phillips, for defendants. 
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BF J. The plaintiffs, Antonio Nolasco and Gertrude Nolasco, free 
"eons of color, claim by inheritance the Succession of Antonio Nolasco, Loar. 
oS Nolasco and John Rous, of which John C. Morris, since deceased, was 
‘]  gppointed curator by the Court of Probates of the Parish of West Feliciana. 
The petition alleges that Antonio Nolasco died testate, bequeathing to the 
plaintiff Antonio Nolasco, Margaret Nolasco and Gertrude Nolasco, his ac- 
jnowledged natural children, born of Ellen Wooten, a free woman of color, a 
of $1,000, and the residue of his estate in equal portions to his brother, 
James Nolasco, and John Rous; that James Nolasco also died testate, bequeath- 
ing one-half of his estate to John Rous and the other to Margaret, Gertrude 
and Antonio, the children of Ellen Wooten ; that the plaintiff Gertrude i& the 
uterine sister of her co-plaintiff, born subsequent to the death of the testator, 
Antonio Nolasco, deriving her rights from her two half sisters, Margaret and 
Gertrude, who died at the age of minority without issue, and from her mother, 
who died since the institution of the present suit; that after the death of both 
testators and the legatee, John Rous, James Turner was appointed curator of 
the three successions, and as such was succeeded by John C. Morris, to whom 
he rendered an account of his administration ; that the latter’s appointment 
wasrenewed from time to time until the 20th of September, 1830, when he filed 
atableau of distribution, embracing the three estates and acknowledging the 
receipt of $4,476 57 from his predecessor, James Turner, who had also thus 
administered said estates. It is alleged that the legacy to Margaret and Ger- 
trude devolved at her death on her mother and the plaintiffs as her legal heirs. 
The claim of the plaintiff Gertrude is limited to whatever rights she may have 
acquired by inheritance from her half sisters. The other plaintiff claims one- 
third of the $1,000 legacy, one-sixth of the estate of James Nolasco, as legatee 
under his will, and whatever rights may have devolved upon him from the 
syecessions of his deceased sisters, Margaret and Gertrude. 

The defence set up is that of res judicata ; that the matters now in contro- 
versy have already been passed upon, first, in the judgment of homologation 
of the account rendered by the curator Morris, whose estate is represented by 
the defendant as administrator ; and, secondly, in the judgment in the case 
of Bilen Wooten, f. w. c. v. G. Harrison, tutor, etal. (See 9 A. 234.) The 
defendant also interposed the prescription of one, two, three, five, ten and 
twenty years as a bar to the action. 

The first question presented is a motion to dismiss the appeal, on the ground 
that the appeal bond was signed by one of the plaintiffs, without the authoriza- 
tion of her husband. The record discloses the fact that E. Populus, besides 
appearing with his wife in the case, has specially authorized her “to act and 
perform all acts necessary for protecting her interest in the prosecution of the 
same to its final termination.” We consider this sufficient. 

Our next inquiry is, what were the rights acquired by the respective parties 
under the alleged heirship. Ellen Wooten inherited both estates of her 
natural children, Margaret and Gertrude, to the exclusion of Antonio and 
s Gertrude, the plaintiffs in this case. C. C. 916. The plea of res judicata, 
based on the judgment in the case of Z. Wooten, f. w. c. v. G. Harrison, tutor, 
ét al., must be considered as a perpetual bar to the plaintiffs’ recovery of any 
tights alleged to have been derived from the estates of the testators by inherit- 
: ance from their mother. 9 A. 234. It is clear then that the claim of the 
|. Plaintiff, Gertrude, is entirely unfounded in law. With respect to the other 
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, 
plaintiff, Antonio, we consider the action for the recovery of the leg 
queathed to him barred by the prescription of ten years. The present 
analogous in principle to the one of Wilson v. MeGreal, 12 A. 257, 
Judgment affirmed. 


L. Jones v. A. Perera et als. 


A lessor who instead of resorting to the process of law, uses intimidation or threats of police officers 
to expel the lessee, will be liable in an action for damages. 
Where the damages allowed by a jury are excessive, they will be reduced in the Supreme Court, 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
Field and Wooldridge, for plaintiff. Duncan & McConnell, for defen 
dants and appellants. 

Coxe, J. This suit is instituted to recover ten thousand dollars for damages 
alleged to have been suffered by plaintiff in having been violently and forcibly” 
expelled from a house she had leased, by A. Pereira, the lessor, aided by other 
persons. 

The case was tried before a jury; they awarded two thousand dolla 
to plaintiff against said Pereira, the case having only been tried as to 
him, and he has appealed from the judgment of the court thereon. 

The evidence does not establish as clearly as could be desired, the nature 
and extent of the violence used by Pereira, the lessor, in ejecting plaintiff, in- 
asmuch as those who were cognizant of the affair and competent witnesses, 
were actors in the drama, but as we perform the functions of a jury when we 
decide upon facts, we are obliged to conclude from the testimony, that the ac 
tion of Pereira was illegal. 1 Rob. 140, Thayer v. Littlejohn; 3 An. 670) 
Byrne v. Riddell et als. ; 

If he had wished to have banished Mrs. Jones from his premises, he ought’ 
to have done it by process of law and not by the intimidation or threats of po- 
lice officers or others, but we think that the verdict is excessive under all the: 
circumstances of this case, and that five hundred dollars are sufficient dam- 
ages to accord. Vide Fitzgerald v. Boulat, just decided. 

It is, therefore, ordered, adjudged and decreed, that the verdict of the jogs 
and the judgment of the court thereon, be set aside and reversed, and that” 
plaintiff obtain from the defendant, A. Pereira, five hundred dollars; and'that) — 


appellant pay the costeof the lower court, and appellee pay the costs ofthis 
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Succession oF Fink. 


‘Where, by the terms of a will, a bequest is made to the testamentary executor, “ in full compensa- 
tion and satisfaction for all charges and commissions which he may be entitled to as executor,” and 
he enters upon the execution of his trust and manifests no disposition to renounce the legacy, he 
will be debarred from claiming any other or different remuneration. 


PPEAL from the Second District Court of New Orleans, Morgan, J. . 
Durant & Hornor, for Bullerdieck, Executor, appellant. J. J. Michel 
and H. 0. Miller, for appellees. 

Sporrorp, J. Diedrich Bullerdieck, testamentary executor of John D. 
Fink, is appellant from a judgment of the District Court, sustaining an oppo- 
sition to two items of his account, to wit, the item of $4,758 69 charged by 
him for commissions as executor, at two-and-a-half per cent. on the inventory, 
and an item of $15,000 charged for fifteen years of services by said Buller- 
dieck as agent for Fink, before his death, collecting his accounts, keeping his 
books, attending to his houses, and his business generally, at $1,000 per an- 
num. 

L It is admitted by the appellant’s counsel, that the deceased, by his last 
will, appointed Bullerdieck his testamentary executor, and in the same instru. 
ment bequeathed him a piece of immovable property in New Orleans, express- 
ly “in full compensation and satisfaction for all charges and commissions which 
the said Bullerdieck may be entitled to as executor,” &c. 

The appellant entered upon the execution of his trust, without manifesting 
any disposition to renounce this legacy in lieu of his commissions. That ac- 
tion, on his part, was an acceptance of the trust under the conditions lawfully 
imposed by the testator, and debars him from now claiming any other or dif- 
ferent remuneration. For, by Article 1679 of the Louisiana Code, “ testamen- 
tary executors, to whom the testator has bequeathed any legacies or other 
gifts by his will, shall not be entitled to any commission, unless the testator 
has formally expressed the intention that they should have the legacies over 
and above their commissions.” 

It was too late for him to say, in answer to the opposition, that he had al- 
ways intended to renounce the legacy, and claim his commissions. Won con- 
stat, that the testator wished him to be executor upon any other terms than 
those expressed in the will. He was not obliged to accept the trust. But he 
did accept it, unqualifiedly, and he is bound by its conditions. 

The remarks in Cucullu’s case, 4 Rob. 898, do not apply to this, for there 
it was contended that the legacy was not a bequest in lieu of commission, but 
was merely a remuneratory donation in payment of past services. Here the 
testator has given a legacy specially “in lieu of commissions.” 

Il. Upon the other point, the main reliance of the appellate is the case of 
Fowler’s succession upon the claim of Bogart, curator, reported in 7 An. 209. 

We agree with the District Judge in the opinion that the facts of that case 
are so widely different from the facts in this, as to furnish no precedent for the 
allowance of the sum claimed by Bullerdieck for services rendered to Fink in 
his lifetime. 

The appellant pursued the trade of a watchmaker and kept a small shop, 








ser where Fink had his books and papers, and usually staid in business 
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Pink was capable of transacting his own business, and did transact it 
main. Bullerdieck rendered him occasional servercies, but their extent 
character are not shown, as was so amply done in the case of Bogart 7 
made a will without forgetting Bullerdieck, and Fowler died’intestate, 
claim for services, as agent, appears to be an afterthought, and unsupported by 
sufficient data to authorize a judgment for any sum. or 
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It is, therefore, ordered and decreed, that the judgment of the District Comp 9 speci 
be affirmed, with costs. 7D srigh 
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Wituau Woop v. Jonn G. Tyson 
The rule maintained by the older decisions in Louisiana, that a special endorsement invested the 
title to a note in the endorsee, who alone could sue on it, was always subject to exception, where 
it appeare 1 that the endorsee had been merely the agent of the party in whose name the suit was Syw 
instituted. 
An order of seizure and sale was properly granted to the mortgagee, on the notes of the defendant, 
payable to his own order, although there was a special endorsement on the back of the notes toa 
third party. the p 
pal 
en The a 
PPEAL from the Tenth District of Tensas, Farrar, J. ie 
Gaither & McPheeters, for plaintiff. J. P. Farrar, for defendant and oft 


appellant. I 

Bucuanan, J. Plaintiff, a resident of New York, through his agent, John A 
C. B. Yuille, a member of the firm of A. & J. Dennistoun & Co., merchants } 
of New Orleans, sold, by act before a Notary Public in New Orleans, to de 
fendant, a tract of land in the parish of Tensas, for the price of twelve thou 
sand dollars, of which twenty-five hundred dollars cash, and, for the residue, 
the defendant furnishes his five promissory notes for the sum of nine 
teen hundred dollars each, drawn to the order of, and endorsed by himself; 
which notes, after having been paraphed by the notary to identify them, were 
delivered to said Yuille, who, in the name of his constituent, acknowledged 
receipt thereof, and in order to secure the payment of said notes, the defen 
dant specially mortgaged the land thus purchased in favor of the vendor, and 
of any holder of the said notes, promising not to alienate or incumber the 
same to the prejudice of the mortgage. ' 

After two of these notes had matured, and were not paid, the plaintiff inst 
tuted this suit in the parish of defendant’s domicil, (Tensas,) by the via ee 
cutiva, annexing to his petition a duly certified copy of the act of saleand | 
mortgage, and also the five notes of defendant referred to in said act. 

On each of these notes, there appears, written above the endorsement of the 
defendant, the following words: “ Pay Messrs. A. & J. Dennistoun & 00. % 
order.” The defendant has appealed from the order of seizure and sale, and 
assigns for error in this court, that the special endorsement upon the note 
shows, that the plaintiff has parted with his interest in the same. 

The facts of this case are identical with those of Squier v. Stockton, reported 
in 5th An. 120, with the exception that in Squire vy. Stockton there was a cet 
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under private signature of the special endorsee, that the note had teen 
him by Squier, the plaintiff, as his mere agent, for collection. But the 
held, that no evidence of retransfer to plaintiff by the special endorsee, 
required ; quoting Dugan v. United States, 3 Wheaton, 183; United 
y. Barker, 1 Paine, 162; Story on Promissory Notes, paragraphs 452 
fe snd 258 ; and Norris v. Belen, 6 Cowen, 450. The older decisions in Louisi- 

Ds go certainly maintain the doctrine contended for by the appellant, that a 

endorsement vests the title to the note in the endorsee, who alone has 

- gright to sue. But this rule seems to have been always subject to exception, 
ghere it appeared that the endorsee had been merely the agent of the party in 
hose name the suit was instituted. See Dicks v. Cash, 6 N.S. 45. Aftd we 
think that fact is sufficiently apparent from the documents annexed to the pe- 
tition in this case. 

Judgment affirmed with costs. 













Syxoic oF Barrett v. Toe Crry or New Orteans.—Wipow VALolis v. 
SAME. 


The principles of law respecting the right of batture as settled in the cases of Kennedy v. Munici- 
pality No. 2,10 An., 54, and Remy v. Municipality No. 2, re-affirmed. 

The alluvion belongs to the owner of the soil situated on the edge of the water whether it be a river 
ora creek, and whether the same be navigable or not, who is bound to leave public that portion 
of the bank which is required by law for the public use. C. C. 501. 


a. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

Durant & Horner and H. B. Eggleston, for Syndic of Barrett. Janin & 
Griffon, for Mrs. Valois, plaintiff and appellant. J. Livingston, for the City 
of New Orleans. 

Voornzs, J. The City of New Orleans and the plaintiff, Hulalie Josephine 
Virginie Gaiennié, widow of Jacques Victor Vaiois, are both appellants from 
a judgment of the court below, rendered against them, in favor of the other 
plaintiff, as Syndic of the creditors of Thos. Barrett, in these two cases, con- 
solidated by consent. 

On the 30th of June, 1806, Urbain Gaiennié purchased of Marguerite Fou- 
ther, widow of Delord Sarpy, a certain tract or parcel of land, divided into six 
lots, described as “‘ containing 120 feet front on Tchoupitoulas Street, 120 feet 
front on New Levee Street, and 360 feet deep from one to the other on Gaien- 
| nié Street, together with the right to the alluvion or batture in front thereof.” 
_ On the 20th of February, 1824, Urbain Gaiennié sold to Constance Vivant, 
_ fw. ¢., the one undivided half of this batture, describing it as ‘‘ bounded by 
the river, Gaiennié Street, the properties of Burthe and Foucher and New 
Levee Street.” 

_ The newly formed alluvion or batture extending beyond this, has given rise 
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Urbain Gaiennié, deceased, the one undivided twelfth, and the Syndic the 
Whole of said batture, both alleging that the same, to the extent specified in 
| their respective petitions, is no longer necessary for the public use, and that 
_ they are entitled as owners to be put in possession thereof, as claimed by them. 
14 


_ to the present litigation. The widow Valois claims, as one of the heirs of 
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The defendant answered in both cases, by pleading the general j issue; 


Nuw Onauxs. the property in litigation is a locus publicus ; and that the defendant, by actu 


and undisturbed possession for more than fifty years, has acquired by p 
tion a legal title to said property. 


Thus a twofold controversy is presented in these consolidated cases, “a * : 


between both — and the city, and the other between the plaintiffs them. 
selves. t 

The points involved in the first may be considered as settled by the deg 
sions in the cases of Kennedy v. Municipality No. 2, 10 An., 54, and Remy y, 
Municipality No. 2,11 An. 148. Touching the merits, we ‘contd the Syn. 
dic’s demand fully sustained by the evidence. 

The other controversy presents the question whether Thomas Barrett, th 
insolvent, ever acquired any legal title to more than the undivided half of th 
alluvion in question. An affirmative answer to this question we think is fairly 
deducible from the evidence in the Record. 

The Syndic sets forth in his petition that the insolvent purchased of Maurice 
Cannon, on the 2%th of October, 1835, “the undivided half of the 
property, to wit, all the right, title and interest, and that which Frangis 
Dominique Burthe had in and to the batture in front of the lots of ground 
numbered one, two, three, four, five and six, situated in the Faubourg Delord, 
agreeably to a plan made by the City Surveyor, dated 30th March, 1882, ke; 
that the said lots of ground were then situated in the square bounded by 
Gaiennié, Susette and New Levee streets, and the public road or street next tp 
New Levee Street and near the river, the lot No. one forming the cornerof 
Gaiennié Street and the said public road, &c., and to the batture conveyed by 
Maurice Cannon to the insolvent, as above stated, situated on the other side of 
the Levee in front of the said six lots, and extending to the Mississippi River” 
The syndic’s petition concludes with a prayer to be decreed the legal owner of 
the lots thus described, and of all the alluvion or batture formed in front 
thereof. 

As to the undivided half of the batture in question, the insolvent’s title, 
derived from Constance Vivant, is conceded to be valid; but as to the 
other undivided half, it is opposed by the plaintiff, Valois, on several 
grounds. 

After the death of Urbain Gaiennié, the executors of his last will presented, 
it appears, a petition to the Probate Court of the Parish and City of New 
Orleans, in the following words, to wit : 

“ The petition of Z. Faurés and U. Gaiennié, testamentary executors of the 
late U. Gatennié, further humbly sheweth: That several creditors having op 
posed the sales as directed by this Hon. Court, at the request of your pet- 
tioners, of the real property of said estate at one, two and three year’s erelit, 
and desiring that the same should be sold at 6, 12 and 18 months credit, your 
petitioneers, to avoid law suits and difficulties, have consented to it. Where 
fore they pray the order and authorization of this Hon. Court accordingly. 
And your petitioners further show that on the inventory of the property of 





said estate, a certain parcel of ground measuring ——- feet front on , Was 
inventoried and appraised in one lot. But your petitioners further show that 
the same was divided in twelve lots from Nos. 1 to 12, and that it becomes 
necessary, therefore, to have them appraised separately, and that said appraise 
ment be made part of the original inventory. Wherefore they pray. the order 
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~ 
of is Hon. Court to this effect, and that appraisers may be appointed and - 
“swort by this Hon. Court.” New ORieans. 
The court therefore granted the following order : 

“Let an appraisement of the twelve lots of ground within mentioned be 
gade by Messrs. A. Foucher, jr., and C. Gurlie, in the presence of H. Lavergne, 
Jy, Notary Public, and let the said lots of ground be sold by the Register of 
Wills at six, twelve and eighteen months’ credit, as within’prayed for, and after 
the publication required by law. 

New Orleans, March 8, 1825. 









a Be - a 


J. Piror, Judge.” 

All the property of the estate of Urbain Gainnié, including the lots thus 
specified, appears to have been sold by the Register of Wills, on the 8th of 
April, 1825. The undivided moiety of a lot of ground, with the buildings 
thereon erected, also included in the sale, is described as situated “‘on the 
batture of suburb Delord, measuring 120 feet front to the river, by 250 in 
_ depth, forming a rectangular parallelogram, and bounded by the river, the 
property of, Messrs. Burthe & Foucher, and New Levee and Gaiennié streets, 
kc.” In the proces-verbal of the Register of Wills, also signed by the Judge, 
this sale is declared to have been made on the application of the executors, 
“and by virtue of a decree of the Probate Court, bearing date the 8th of March 
last past, and also after the publications required by law.” Subsequently, on 
the 28th of July, 1825, the executors passed an act of sale to Pierre Edmond 
Foucher as the purchaser of the undivided half of the lot of ground thus 
described as fronting on the river. 

This lot and the other property, as we infer from the petition and order of 
sale, which would seem to be merely supplemental, were sold for the ostensible 
purpose of discharging the debts of the estate. The validity of this sale, accom- 
panied by uninterrupted possession, does not appear to have ever been pre- 
viously questioned by any of the heirs. 

It has always been held, in setting aside an illegal sale in favor of a minor, - 
that the vendee was entitled to be allowed whatever he had paid in discharge 
ofthe debts of the former ; a fortiori, the appellant, Valois, in this case would 
certainly be bound for the reimbursement of the price applied to the discharge 
ofthe debts of his ancestor, before claiming the rescission of the sale, on the 
ground of the informalities of which she complains, if such informalities may 
be considered available. 6 N. S., 284; 8 N. S., 210. 

It appears then that the tract of land thus sold to Pierre Edmond Foucher 
was bounded by the river, the real boundary, and that nothing intervened 
worthy of being considered a fit subject for exclusive ownership, giving him 
consequently the right of accession, although not expressed in the adjudication 
ofthe Register of Wills, and which would have been superfluous, inasmuch as 
such a right existed merely by the operation of law. Neither can it be pre- 
tended, that the sale from the executors could add anything more to it than 
what the purchaser had already acquired under the adjudication. The law on 
the subject of the right of accession appears to us to be clear and free from any 
ambiguity. ‘The accretions which are formed successively and imperceptibly 
toany soil situated on a shore of a river or creek, are called alluvions.” 

“The alluvion belongs to the owner of the soil situated on the edge of the 
_ Water, whether it be a river or creek, and whether the same be navigable or 
| Mt, who is bound to leave public that portion of the bank which is required 
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by law for the public use.” C. C. 501, 6 M. R. 216,8 N. S. 576. Thee 

of the insolvent Thomas Barrett, who derived his title from Pierre B 

Foucher, are therefore entitled to the alluvion in controversy. 
Judgment affirmed. 





ON A RE-HEARING, 


Voorutes, J. The counsel of Mrs. Valois in her application for a re-hearing | 


have thought proper to use the following language: 
“They find that their position in this case, and the object of this appeal, 
have been totally misapprehended, &c.” 
From a careful reconsideration of this case, we are now fully convinced that 
there is no error to the prejudice of the appellant in the judgment heretofore 
rendered by us, and consequently no foundation for such assertion. The object 
of Mrs. Valois’ appeal appears to us to be too plain to be misapprehended. She 
claims, as already stated in our former judgment, by inheritance from her 
deceased father, Urbain Gaiennié, an undivided twelfth of all the alluyion 
formed between a certain tract of land described in her petition and the river 
Mississippi. It is, however, conceded by her counsel, that her ancestor's title 
to an undivided half of this tract, with the right to the alluvion, was divested 
on the 29th February, 1824, by virtue of a sale from him to Constance Vivant, 
Ff. w. ¢., and that the same is now vested in the creditors of the insolvent, 
Thomas Barrett. But the counsel say: ‘‘ Gaiennié died in 1825, and in the 
settlement of the estate, the other undivided half of the saw-mill and the 
property upon which it was situated, were sold by the Register of Wills on the 
8th of April, 1825, pursuant to an order of. court. In this sale, this property 
is described as situated on the batture of Suburb Delord, measuring 120 feet 
front to the river, by 250 in depth, forming a rectangular parallelogram, and 
bounded by the river.” This, as must be observed in our decision, certainly 
did not escape our attention. But it may not be amiss to remark in this con 
nection, that the proces-verbal of the Register of Wills shows that that sale 
purports to be a sale of all the property and effects of the succession of @aie- 
nié. This we think is certainly significant. If the alluvion in question was 
then a fit subject for exclusive ownership, it may be asked with propriety, why 
was it not mentioned in the inventory, the sale, or in any of the other proceed 
ings of the succession? The counsel proceeds: “The court will, therefore, 
perceive, that when they say the question is presented, whether Thomas Bar- 
reti, the insolvent, ever acquired any legal title to more than the undivided 
half of the alluvion in question, they exhibit an entire misapprehension of the 
case.” The Syndic claims the ownership of the entire tract or parallelogram, 
and as such riparian proprietor, all the alluvion in controversy. Whether it 
was proper to examine the title of Barrett, derived from the sale of the 8th of 
April, 1825, to an undivided half of this tract, is a question to which the coum 
sel’s brief affords, we think, an apposite answer. If that sale had not an 
important bearing on the question as to the right to the alluvion, why was its 
legality then so strenuously opposed by them ? 
In our opinion we said, “that the tract thus sold to Pierre Edmond Foucher 
was bounded by the river, the real boundary, and that nothing intervened 
wofthy of being considered a fit subject for exclusive ownership, giving him 
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guently the right of accession, &c.” Have we erred in this conclusion ? " 
counsel say: ‘‘In this case we base our claim entirely upon the ground, New Oaueans. 
there was outside of this parallelogram of 120 by 250 feet, sold to Foucher, 
gn extent of batture sufficient to be susceptible of private ownership, which, 
1} pot having been expressly included in the sale, still belongs with its acces- 
“ea sories to the heirs of Gaiennié. But on what proof is this attempted to be 
' 1 omg It is said that on the 26th ef April, 1832, when D. F. Burthe, the 
-_rendee of Foucher, sold to John Green, a plan, under which that sale was 
' made, showed that a public road, ordered by the City Council in 1830, now 
 qilled Front Street, was situated at a distance of 807 feet from New Levee 
Street, and consequently 57 feet in advance of the parallelogram sold by the 
Register of Wills. That, “‘ according to the testimony of Pilié, the batture has 
pow increased to 400 or 500 feet in width in front of Front Street. Taking it 
at the outside estimate, the batture has increased 400 feet in 23 years, a little 
quer 18 feet per annum. Supposing the batture to have increased prior to 1832, 
at about the same rate as since, which was no doubt the case, we find that of 
the 217 feet existing in 1832, in advance of the limit of the lot sold to Foucher 
in 1825, 125 feet were formed during the seven years, from 1825 to 1882. Con- 
sequently, there existed, at the time of the sale of Foucher, over 90 feet of 
patture in front of the prescribed limits of the lot sold to him by the Register 
of Wills.” Is it upon such fanciful speculation or theory that we are bound 
to conclude that there must have existed outside of the parallelogram, on the 
6th of April, 1825, an extent of batture sufficient to be susceptible of private 
ownership? Ifsuch had really been the case, it certainly must have been 
within the knowledge of persons then residing in the neighborhood by whom 
_itcould have been proved, and whose testimony should have been resorted to 
for that purpose. It is incumbent on a party to make his case certain and not 
_ probable merely. 

The counsel have also thought proper to remark, “ that their explanation in 
regard to the clerical errors in the decree of the court below, which render that 
decree a mere impracticable absurdity, has not even attracted the attention of 
this court.” It is certain that the alleged errors could only result to the bene- 
fitof the appellant, rs. Valois, and consequently to the prejudice of the 

appellee. Hence, we must confess that we are at a loss to discover the reason 

motive which prompted the remark. But be this as it may, we readily 

| acknowledge that not only this, but the prayer of the appellee for an amend- 

ment of that decree in his favor had escaped our notice. Hence the amend- 
ment must be made to conform with our decision. 

It is, therefore, ordered and decreed, that the judgment of the court below be 

/ amended by avoiding and setting aside that portion of it which reads as 
_ follows: *‘and it is further ordered and decreed, that Mrs. Valois be decreed 
i ’ to be the owner of one undivided twelfth part, 1-12, of the other undivided one 
_» half of the batture situated in front of the lot of ground formerly belonging to 
- and owned by Urbain Gaiennié and fully described in the act of sale, the peti- 
tion, and plan of ZZ. LZ. Pilié on file, and that she be put immediately in 
' possession of so much of said batture as is not required for public use at this 
time, as appears by a plan of LZ. H. Pilié, City Surveyor, on file herein ;” and 
that in every other respect said judgment be affirmed with costs. 
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SUPREME COURT OF LOUISIANA, 


W. A. Smarrer v Tue Herrs anv Crepirors oF B. Cross ann Wing 


The inventory of the estate, which served as the measure of the administrator’s bond, is the basis 

upon which to estimate the commissions of the administrator, and not an inventory taken subse- 
quently without any new bond being given by the administrator. 

When a bill of particulars is called for in a suit by an attorney-at-law for services it 
need not specify the charge for each item of service, and it is no objection to it that it — an 
aggregate claim larger than that claimed in the petition. 

The object of the bill of particulars-is to show the nature and extent of the services to enable the 
court te judge of their value in the aggregate, and no greater amount could be allowed than that 
claimed in the petition. 


PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
C. Belcher, for plaintiff. Beatty & Bush, for opponents and appellants, 

Sporroxp, J. 1. As to the compensation of the administrator, which forms 
one of the items of controversy between these parties, the evidence is inguf- 
ficient to establish a legal contract between him and the heirs to carry on the 
administration for a stipulated salary in lieu of commissions. 

His commissions must, therefore, be determined by the law. 

The charges made in the tableaus which had been homologated previous to 
the final tableau, are not now open to revision, no appeal having been taken 
from those judgments of homologation. 

There is no error to the prejudice of the appellants in the allowance made 
for administrator’s commissions in the last tableau. 

But the administrator answering the appeal, contends that his commissions as 
charged were erroneously reduced by the District Judge, who took the inven- 
tory of 9th Nov., 1853, as the basis upon which to estimate commissions, in- 
stead of an inventory taken three years afterwards and long subsequent to the 
appointment of Mr. Shaffer as administrator. 

The District Judge did not err. The inventory first taken was that which 
served as the measure of the administrator’s bond, and as no new bond was 
given by him, he should not derive an advantage from the fluctuation in the 
value of the property inventoried, as he would not have been subjected to loss 
in case of its depreciation. 

2. The fees of Messrs. Connelly & Rightor, attorneys, are opposed, and it is 
contended that the sum charged by them and allowed by the court ($2,500) 
is excessive, and is rot properly chargeable to the whole succession. 

When ruled to file a bill of particulars, they answered by detailing their 
services and affixing prices to each item, which make an aggregate of about 
$1,000 more than the total sum really claimed by them for their services. 

A bill of exceptions was taken to the refusal of the court to require the at- 
torneys to make out a new schedule of fees in items which would only make 
an aggregate of $2,500, the sum claimed. 

We see no such error in this ruling as would justify any action on our mt 
in relation to it. 

The object of the bill of particulars was merely to show the nature and ex- 
tent of the services of counsel specifically, and thereby to enable the court and 
the witnesses better to judge of their value. There is no statute fixing the 
fees of counsel for such work as was done by Messrs. Connelly & Rightor. 
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NEW ORLEANS, FEBRUARY, 1858. 


Under the pleadings, they could not claim more than $2,500 in all; the bill 
of particulars need not have specified the charge for each item of service; and 
by stating too large a sum, no harm could be done to the opponents. 

The question is, were the services as detailed in the bill, reasonably worth 
the sum of $2,500 in the aggregate? Under the evidence and from an inspec- 
tion of the work done, we are unable to say that the District Judge erred in 
answering the question affirmatively. 

But some of the heirs contend that the succession should not pay all these 
fees, because only a portion of the heirs benefited by a part of the services for 
which they are changed. 

There were debts to a heavy amount hanging over the succession ; an ad- 
ministration was necessary; the sale whereby a partition between the heirs 
was effected, was made also to pay debts; and the professional services ren- 
dered by these counsel appear to have redounded to the advantage of all the 
heirs, and are properly chargeable against the succession. 

3. Objection is made to an item of $24 10 for costs ofa transcript in the case 
of Egana v. Shaffer, Administrator, in which the administrator took an ap- 
peal, which he afterwards abandoned at the request of the heirs. 

There is no evidence that the administrator acted improvidently in taking 
the appeal. Ifthe heirs afterwards chose to abandon it, they cannot throw 
the costs necessarily incurred in the prosecution of a legal right upon the ad- 
ministrator, without showing an abuse of his trust. 

4. There was no opposition to the items No. 24, No. 33, No. 37 and No. 38, 
amounting in all to only $89 15, in a succession worth over $150,000, which 
appears to have been well administered. If Mr. Shaffer has not already paid 
these small items he is personally liable for them, and there seems to be no 
reason to apprehend that the appellants will ever be called upon to pay twice. 
If they intended to hold him to a production of vouchers for them, they should 
have opposed the items. 

Judgment affirmed. 


—— eee Oe 


P. Sartorius v. F. M. Dawson, Sheriff, et al. 


Objections which relate to the mode of taking a bail bond in a criminal case, and to the description 
of the defence, are matters of defence which, if not made available when the motion for the 
forfeiture of the bond was made, or on appeal, or on application to set aside the judgment of for- 
feiture, do not form legal grounds for an injunction. 

It is no objection to a judgment of forfeiture of the bond, that it was rendered on the last day of 
the term, and without previous notice to the surety. The State has the right to have the bond for- 
feited on any but the first dav of the term. 


“ from District Court of the parish of Madison, Farrar, J. 
E. W. Moise, Attorney General, for the State, appellant. 
Voornies, J. S. M. Cherry was arrested under the charge of shooting one 

J. Ingram, with intent to kill, and, after commitment, was admitted to bail 

upon furnishing bond in the sum of $1,000, for his appearance at the October 

term of the District Court, and from term to term until finally discharged. 
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Syees An indictment was found against him for the crime of shooting with the ip. 
Dawson. B 
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tent to commit murder, an offence including the one for which he had 
arrested. On the 6th of November, 1856, his bond was forfeited, and } 
ment rendered against him and his sureties in solido for the amount thereof — 

No attempt appears to have been made to set aside this judgment of fo — 
feiture. An execution, issued on it, was enjoined by Philip Sartorious, thy p 










surety, whose property was levied upon, on the ground that the bond -— 
is null and void, and that the proceedings were irregular and informal. imp’ 

The defects of which the plaintiff and appellant complains as regards the ie 
bond, relate to the mode of taking the same, and to the description of theot B y:1 









fence therein set forth. These objections might have been available to the Bsr 
plaintiff when the motion for the forfeiture of the bond was made, or on ap” Tet 
peal, or on an application to set aside the judgment of forfeiture within the legal P 
delay. But such matters of defence as might have been pleaded on the merits, A 
it is clear, cannot form legal grounds for an injunction. 6 An. 282. 1 
The supposed mistake of the accused as to the term of the District Court due 
would, we think, come more properly in a motion to set aside the judgment is bi 
of forfeiture. But in urging this ground, the plaintiff has, it appears tous 


overlooked the fact that, in the bond itself, the accused bound himself to ap- 
pear at the term of the court during which the forfeiture took place. "pe 

It is no objection to the judgment enjoined, that it was rendered on the last “i 
day of the term, and without previous notice to the plaintiff. The duty of the T 
accused was to be present during the whole term, ready to answer the charge : 
preferred against him; and the State had accordingly the right to proceed sum. 7 
marily, and without previous notice, to have the bond forfeited, on any except A 
the first day of the term. 6 An. 282; Acts 11th March, 1837, p. —. It was  stto 
necessary only to call the principal at the courthouse door, and, in default of i, 


his answering, to call on his sureties to produce his body. We are bound to. ceip 
presume that this was done; for the judgment so states it, and besides there ia 
is no complaint of its not having been done. 

The last objection is, that there was not sufficient evidence to warranta 
judgment of forfeiture. If such was the case, the party’s remedy was by ap 
peal, and not by injunction. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed ; that the injunction in this case be dissolved atthe J 4, 
plaintiff's costs ; that the said plaintiff and A.‘R. Hynes, the surety onthe J 4, , 
injunction bond, be condemned to pay in solido to the State, interest at the Bes 
rate of eight per cent. per annum, on the amount of the judgment enjoined 
from the date of said injunction to the date of the dissolution thereof, and one~ 
per cent. on said judgment, as damages, and the costs in both courts. ‘ 
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Succession or Micuare. Scwarrer. 


i a curator’s account is homologated only in “so far as not opposed,” the heirs are not con- 

_ @uded as to items in the account to which opposition was filed by creditors. 

feited " fhetreaty between the United States and France, the effect of which was to suspend the State law 
jmposing a tax of ten percent. on successions falling to foreign heirs, stipulates, “it shall 

is ihe remain in force for the space of ten years from the day of the exchange of the ratifications, which 

: shall be made in conformity with the respective Constitutions of the two countries, and exchanged 

he of. j “gt Washington within the period of six months or sooner, if possible” Held: Thatunder such a 

0 the stipulation, the ratifications did not relate back to the date when the treaty was signed. 

0 ap. The treaty did not become operative until the exchange of ratifications on the 11th of August, 1858 

legal 


: PPEAL from the Second District Court of New Orleans, Morgan, J. 
rity V. F. Cotton, for curator and appellant. J. A. Rozier, for appellees. 
Srorrorp, J. It may be conceded that an unqualified homologation, after 
te due advertisements and delays, of a curator’s account and statement of debts, 
an! js binding upon the heir in the absence of fraud. 
0 But here it does not appear that the items in controversy have been passed 
A upon. The account was homologated only in “so far as not opposed.” The 
opposition of Michel and Gilmore, attacked the items now in question. Those 
items having been opposed, are not covered by the terms of the decree. 

The oral testimony offered, if admissible, is insufficient to conclude the heirs 
sarge against questioning the items not homologated. The evidence as to what their 
_ § «gent, Kern, said to the administrator, Kaiser, is too loose to authorize the 
ae inference that he made such a settlement as was contemplated by his power of 


7 attorney. And his written receipt to Kaiser is couched in guarded terms, ac- 
F: knowledging no specific debts, but allowing him to retain the balance not re- 
nd to ceipted for, ‘‘ to reimburse him for debts paid by him against said succession 
here and to pay all the debts that shall be /egally brought against the same.” This 
a receipt also authorized the administrator “to pay any debts that may be just 


and reasonable, and to resist any that may be unjust.” 

y In the answer to the appeal, the heirs, subjects of the Emperor of the 
French, have prayed for an amendment in their favor, rejecting the item al- 

elow F lowed by the District Judge to be retained by the administrator for the tax of 

tthe Eten per cent. alleged to be due by the foreign heirs upon the successiofi falling 

tip 4 tothem, by virtue of the fourth section of the Act of March 26th, 1842. 

the FT Sesion Acts, p. 435. 

The appellees contend that the fourth section of the Act of 1842, is sus- 
pended by an existing treaty or consular convention between the United 
States and France, and that the said treaty was in force at the death of Michael 
Schaffer on the 22d July, 1853, so that no right to claim the tax were vested 
in the State of Louisiana. 

In the Succession of Prévost, 12th Annual, p. 577, we held that the 
treaty could have no retroactive effect, and if a right to claim the tax vested 
in the State before the treaty was in force, the claim could be enforced by le- 
gal proceedings afterwards. And this opinion was affirmed by a judgment of 
the Supreme Court of the United States upon a writ of error. See Prévost v. 
Greneauz, 19 Howard, 1. 

But in that case the decedent’s death occurred before the treaty was signed, 
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Succession or to wit, in 1848. In the Succession of Dufour, 10 An. 892, we held that th | 
rights of the heirs of a party who died on the 14th of August, 1858, vegteg 
after the consular convention went into effect, and that the tax could not be | 
imposed during the continuance of the treaty, because, for that period the 

State law would be paralysed by the paramount law. a 

We have now to determine whether this treaty was in force and effect upon 
the 22d July, 1853. 

It was signed at Washington on the 28d of February, 1853, and ratified by 
the Senate of the United States on the Ist of April, 1853 ; the ratifications of 
both parties were exchanged at Washington, on the 1th of August, 1858, 
and proclamation thereof was made by the President of the United Seton 
the 12th of August, 1853. See 10 U. S. Stat. at Large, p. 992. 

The appellees contend that the ratifications relate back to the date wie 
the treaty was signed, and that it was, therefore, operative from and after the 
23d February, 1853. 

In the silence of a treaty relative to the time when it shall take effect, this 
would probably be a correct interpretation. See United States v. Reynes, 9 
Howard, 148; 1 Kent’s Com. 169. 

But, in this case, the contracting powers have signified their will by stipy. 
lating in the convention itself, that it shall remain in force for the space of ten 
years “from the day of the exchange of the ratifications, which shal be made 
in conformity with the respective Constitutions of the two countries, and ex. 
changed at Washington within the period of six months, or sooner if pos. 
sible.” 

The treaty, therefore, did not become operative until the 11th of August, 
1858, and the rights of the State of Louisiana to claim the ten per cent, tax 
vested upon the death of Schaffer in July previous. 

In respect to the other items mooted on either hand, we find the opinion of 
the District Judge to be sustained by the evidence. 

Judgment affirmed. 
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in possession under a Sheriff’s sale for a long period of time, that the formalities for effecting the 
sale had been complied with, will not be applied for the purpose of disturbing possession. 

A Sheriff ’s sale is radically null, where the land conveyed by the Sheriff does not correspond with 
the order of seizure either in quantity er boundary. 


PPEAL from the District Court of the parish of Assumption, Roman, J. 
Johnson & Davis, for plaintiff and appellant. Beatty & Bush, for de- 
fendant. 

Bucnanay, J. The plaintiff claims a tract of land under a purchase made 
at Sheriff’s sale on the 12th October, 1812. This sale was never followed by 
possession ; and the present action is brought against the party in possession, 
on the 7th June, 1854, or forty-two years afterthe Sheriff’s sale. The District 
Judge, proceeding upon the doctrine which is elementary in the petitory action 
that plaintiff must succeed by the strength of his own title and not by the 
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Pierre Lanpreaux v. A. M. Fotey. 
The presumption which has been applied for the purpose of quieting titles in the interest of parties 
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NEW ORLEANS, FEBRUARY, 1858. 


weakness of that of his adversary, has rejected the plaintiff's demand for a 


nullity apparent upon the face of the Sheriff’s deed, which is the basis of his 


That Sheriff's deed commences by a recital, that an order of seizure had 
eon directed to the Sheriff, against a moiety of three acres and a half of land 
more or less front, with the depth of forty, situate on the Bayou Lafourche, 
hounded on the upper side by the land of the Widow Gautreau, and on the 
jower by the land of Ambrose Garidel, the property of John Foley, at the suit 
of Jacob Trimble & Co. ; and, that by virtue of such order of seizure, he, the 
Sheriff, had seized all that certain piece or parcel of land of one arpent and three- 
fourths in front, with forty in depth, bounded below by the land of the said 
Ambrose Garidel ; and, that, having exposed the same to public sale according 
to law, Pierre Aucoin became the purchaser thereof, &c. The deed then pro- 
ceeds to convey to the purchaser “all the above described parcel of land, and 
all the right, title, interest or demand which the said John Foley, on the 17th 
January, 1812, as at any time since, had in or to the said land,” &c. 

The record of the suit of Jacob Trimble & Co. v. John Foley, including the 
writ of seizure and sale issued therein, and the return of said writ, seems to 
have been destroyed with all other records of the Supreme Court of the Ter- 
ritory of Orleans for the parish of Assumption, in a fire which consumed the 
court-house of said parish, in the year 1846. But the plaintiff has given in 
evidence the mortgage, by authentic act before the Parish Judge, of John Foley 
to Jacob Trimble & Co., upon which the said suit and writ were grounded. 
The description in that act of the land mortgaged corresponds with the recital 
of the writ of seizure contained in the Sheriff’s deed, that is to say, “ the un- 
divided” moiety of two tracts of land held in common with John Hutchinson, 
containing the one tract, three acres and a half more or less, situated on and 
fronting the Bayou Lafourche, with the depth of forty acres, and on the right 
hand side thereof, and bounded on the upper side by the land of the Widow 
Maria Gautreau, and on the lower side by that of Ambrose Garidel,” &c. 

As the District Judge observes, the land conveyed by the Sheriff, in no res- 
pect corresponds with the order of seizure, neither in quantity, (being one and 
three-quarters arpents, instead of an undivided moiety of three and a half 
acres ;) nor in boundary. On the face of the deed itself there appears, there- 
fore a radical nullity. The Sheriff has not sold that which he was commanded 
to sell. And the mortgage in execution of which the writ of seizure was 
issued, further informs us who was the owner of the other undivided moiety 
of the property mortgaged, to wit; John Hutchinson. Supposing even, that 
one and three-quarters arpents were the exact half of three and a half acres, 
(which is not the fact,) what authority had the Sheriff to make a partition of 
this land between Foley and Hutchinson, and to assign the half adjoining 
Garidel to Foley, and the half adjoining the Widow Gautreau to Hutchinson ? 
But if we deny to him such authority, which we must necessarily do, the con- 
veyance is inconsistent and contradicts itself. For, as we have seen, the Sheriff 
conveys to the purchaser Ist, all the above described parcel of land — that is 
to say—one arpent and three-fourths in front by forty in depth, entire: 2d, all 
the right, title and interest of John Foley in the said land—that is to say—one 
undivided moiety of the same. 

The cases of Brosnaham v. Turner and Fink v. Lallande, reported in 16th 
La., upon which the plaintiff relies, have no application to the present case. 
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In those cases this court decided, that in the interest of parties in possession _ 


under a Sheriff’s sale more than twenty years old, and for the purpose of 
quieting titles, it would be presumed that all the requisite formalities for effect. 
ing such sale had been complied with. The same presumption is not under. 
stood to have been applied for the purpose of disturbing possession. But the 
essential feature in which this case differs from Brosnaham v. Turner ang 
Fink v. Lallande, is, that it is not here a question of a compliance with legal 
formalities for divesting title by forced sale, but of a sale of one thing under 
color of an order to sell another thing totally different : and this is not matter 
of presumption, as in the cases cited, but of direct proof furnished by the party 
claiming under the Sheriff’s sale. 

Judgment affirmed, with costs. 


Rn et Renn 


T. & C. Frrzceratp v. Prerre Bou at. 


Where vindictive damages are allowed in the court below if they are extravagant they will bere: 
duced in the Supreme Court to such an amount as is considered by them sufficient under all the 
circumstances of the case. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
V. F. Cotton, for plaintiff. Collens & Wooldridge, for defendants, both 
parties appellants. 

Co.z, J. This action is instituted by the plaintiffs against the defendant 
for five thousand dollars for damages, predicated upon the allegations in the 
petition : 

1. That of slander and defamation of character of Catherine Fitzgerald. 

2. That of assault and battery upon her person. 

8. That of forcible entry into plaintiffs’ dwelling house, illegally ejecta 
petitioners therefrom, and removing their property out of and away from the 
premises. 

4. For malicious and illegal arrest and false imprisonment of Catherine 
F itegerald, 

The evidence shows plaintiffs had possession as lessees, of the house of de- 
fendant, and on demanding and not receiving four dollars for the monthly rent, 
he proceeded to eject Mrs. Fitzgerald from the house and threw some of her 
furniture out of doors. 

He also made an affidavit against Mrs. Fitzgerald for a breach of the peace: 
she was arrested and committed to jail, where she remained some three days, 
and at her trial she was discharged by Recorder Fabre, because, as he stated 
in evidence in this case, Boulat informed him that his only object in obtaining 
the arrest of Mrs. Fitzgerald was to get her out of his house. 

The testimony of plaintiffs’ witnesses as to the slander and defamation of 
character of Catherine Fitzgerald and as to the assault and battery upon her 
person is positive, but is contradicted somewhat by the witnesses of defend 
ant. 

The affidavit of defendant may have been made with the object stated t 
Mr. Fabre and yet it might have been true she had violated the peace as there- 
in stated, and the witnesses of defendant sustain this view of the case. 
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This cause was tried before the District Judge, who awarded twenty-five 
hundred dollars damages. 

It would appear from the testimony, that the diffizulty between the parties 
was at one time settled, for plaintiffs were afterwards admitted into the house, 
and remained therein more than three months after the commission of the il- 
Jegal acts complained of by them. 

It appears to us, that twenty-five hundred dollars, the damages awarded in 
this case, are excessive, and the record shows they have been paid, for the 
suspensive appeal taken by defendant was ordered by the court, on trial of the 
rule to set it aside, to be considered as a devolutive appeal. 

The damages allowed would pay the rent of the house over fifty-two years ; 
plaintiffs, however, ask in their petition for five thousand dollars, whick would 
more than pay the rent of the house for one hundred and four years. 

This court cannot recognize any such extravagant claims for vindictive 
damages, and will not be guided by the Quixotic estimation of damages by 
plaintiffs who may seck to take advantage of a sudden ebullition of passion, 
where no great injury is inflicted, in order to enrich themselves at the expense 
of the offending party. 

The sole charge that appears satisfactorily established is the entry into 


' plaintiffs’ dwelling house, removing some articles of furniture, nailing up the 


doors and thus excluding plaintiffs from the house, who were, however, after- 
wards permitted to again take possession of the house. It appears also, that 
Mrs. Fitegerald, ene of the plaintiffs, abused defendant and provoked him to 
act as he did. 

We think that two hundred and fifty dollars ($250 00)are sufficient damages 
to allew plaintiffs, when all the circumstances of this case are considered. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the 
lower court be avoided and reversed, and that plaintiffs recover of defendant 
two hundred and fifty dollars ($250 00) and costs of the lower court, and that 
the costs of appeal be paid by plaintiffs. 


sRoves et al. v. C. R. Nurr ann Wire. 


Ut ls the duty of the courts ef each State in the Union to give effect fo all acts, deeds, wills and 
obligations lawfully executed in any other State of the Union wher brought in contestation, as 
far as can be dene without the manifest infringemient of the settled policy of the State where the 
contestation arises. 

A daughter under the will of her father, valid by the laws of the State wher¢ it was executed, on re- 
ceiving a legacy of money amd bank stock executed an obligation to carry out the provisions of 
the will, by leaving at her death, if she died Without isstte, the money and bank stock which she had 
received to the surviving chiMiren of the testator. Held : that such an ebligation being a valid 
one by the laws of the State where it was executed. would be enforced by our courts. 

The acceptance of a legacy burdened with a modus or lawful charge ander a Will, is itself a contract 
on the part of the person accepting, obliging him impliedly, at least, to comply with the conditions 
imposed by the will. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
A, T. Steeland J. M. Chilton, for plaintiffs. C. Roselius and Moti & 
Frazer, for defendants and appellants. 


Bov.ar. 
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Argument of Counsel for plaintiff : wa 


In his will, Benjamin Blake uses these words: “I give to my 
Susan, Catharine and Adeline, thirty-five shares, each, of Virginia Bank 
to be held in trust by my trustees hereinafter named, until each of my 
daughters arrives to the age of twenty-one years, or marries ; and in the / 
of either of my said daughters dying without leaving child or children living 
at the time of their death, the said bank stock, so given to them, is to 
back and be considered as my estate, and be divided equally among my other 
children.” 

He then directs, after the payment of certain special legacies, that all 
funds arising from the sale of all his property, real and personal, should be 
divided equally among his six children—Frances, Susan, Catharine, Adeli 
Benjamin and Jane Lowisa—the portion given to the last five named to be 
held in trust, &c., ‘‘on the same conditions and limitations as is directed and 
made with respect to the other devises to them in this my will.” 

Plaintiffs then offered as evidence, an indemnifying and refunding bond 
made by Susan FE. Blake, through Conway R. Nutt, her agent, specially 
empowered thereto, in favor of Dr. Austin Brockenbrough, Executor, &e., re 
cognizing her obligation to comply with the limitations of her father’s wil] 
and to return the money and stock received by her from the executor, upon 
the happening of the contingency provided for. 

Now by the terms of the will of Benjamin Blake, Susan E. Blake did not 
receive the sum of $10,546 85, in full property, but only on condition that if 
she died childless, it was to be returned to his estate, for distribution 
the other legatees ; or she received a title to that legacy, analagous to our usu. 
fruct ; she had the use of this money during her life, and at her death it went 
to her children, if she left children, if not, it went to the other legatees, under 
the will of her father. 

This will was made in Virginia, was probated in Virginia, and all the pro- 
perty to be affected by its provisions was in Virginia at the time of Benj 
Blake's death, and the will was actually carried into effect and executed in 
Virginia. There she received the money and bank stock left her in the 
and there she obtained payment of the money and delivery of the stock, by 
admitting in an indemnifying and refunding bond, that she was bound to restore 
it, &. ; 

If Susan E. Blake received the money and stock only by recognizing the 
validity of that will, actually as well as tacitly, and the force of that obligation, 
and did thus recognize them, and such obligation and recognition was bindi 
there, then the money did not become her property by its receipt; it i 
her father’s money, to be returned in case she died childless, she could not 
change her title to that money and stock, or her obligation to return it to her 
father’s estate by an act of hers-—that is, by removal to Louisiana. 

It does not matter whether this will would have been valid if it had been 
made in Louisana: Jt was not made here; nor was it ever intended to be ew 
forced here. The whole proceedings had with reference to it were in Vir 
ginia, and under her laws; there Susan E. Blake's title was created, and her 
obligations were incurred and assumed, and, according to the laws of Virginia 
alone, a the validity of that will and the force of those obligations be ex- 
amined. 

If, in accordance with the provisions of those laws, Susan EF. Blake assumed 
an obligation, or acquired a title of a limited nature, she cannot, by a removal 
to Louisiana, change the nature of her right and title and make it absolute, or 
destroy her obligations already incurred. 

In the case of Hayden v. Nutt, 4 An. R. 69, (66 to 73,) the Supreme Court 
examined with great care the same questions now presented, and upon the 
same identical showing of facts; that is, the questions in regard to Susan £ 
Blake's right to the money derived from her father’s estate; the controversy 
there was between a creditor of Conway R. Nutt and Mrs. Nutt; her defence 
was conducted by lawyers, all of whom were familiar with both the common 
and civil law, and the payment of an immense sum of money (to wit, the 
whole of Dr. Nutt’s liabilities,) depended upon its decision. It was argued 
ably and elaborately by the defendants, and after a long and patient na 
tion, the court decided in favor of the plaintiff. I refer your Honors to the 
opinion delivered by Judge Slidell, which I consider to be conclusive in our 
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: vor, as to this matter. You will perceive that he reviews the case of Harper 


ne h, which is referred to by the defendants as authority. 

“Phe will of Benjamin Blake was valid at common law—which is the law of 
an executory devise, by which Susan Blake took a fee simple in- 

terest in the property bequeathed, determinable upon her dying unmarried or 

qithout issue, upon which event the whole fee was limited over by way of re- 

gersion to her surviving brothers and sisters. 

It is true, that as a contingent remainder, a fee cannot be limited over after 
i 1 Lomax, 409, 417, ch. 1, sec. 1. The reason is, that a remainder re- 
quires a particular estate, carved out of the fee, to support it, and both con- 
stitute a whole, being only divided parts of the same inheritance. Therefore, 
ifthe whole fee or inheritance is first limited, there can be no remainder. Ibid. 

It is unnecessary to examine into all the subtle distinctions growing out of 
the doctrine, of remainders, as such doctrine is inapplicable to this case ; and 
we will proceed to show that, as an “‘executory devise,” the will of Benjamin 
Blake is valid. 

An “executory devise” is a limitation, by «will, of a future estate in land, 
which cannot, consistently with the rules of law, take effect as a remainder. 
$ Lomax, 279, ch. 16, sec. 1. And although the common law allowed no re- 
mainder to be limited over after an estate in fee simple, nor a frechold to be 
commenced in yuturo, yet, indulgence to testators induced judges to dispense 
with this rule in case of wills. Ibid., 279, sec. 2. 

There are three kinds of executory devise: 1st, Where the testator gives the 
whole fee, but qualifies the dispositions by some future contingency, on the 
happening of which, the estates shall go over to some other person. 3 Lomax, 
980, secs. 8 and 4. Of the first kind is a fee limited after a previous fee has 
been limited. As where a man devised lands to his second son and his heirs 
forever ; and if his second son died without issue, living his third son; then 
to such third son and his heirs forever—it was decided that devise was good 
asan executory devise, though not as remainder. Ibid. So, if he gave to his 
son B one estate, and to his son C another, with a proviso that, if either died 
before marriage, or before twenty-one years, and without issue of their bodies, 
then, the share of the one so deceased should go to his surviving brother—it 
was held good as an executory devise. Ibid, p. 281. 

So, where the devise was to several, with directions that the estate should 
go to survivors, on the death of one without issue, then living, it was held 
good as an executory devise. Ibid. 

In consequence of another rule of law, that an executory devise could not be 
barred or prevented as a remainder often might, by fine and recovery, (3 
Lomax, 283, sec. 9,) it became necessary to prescribe certain bounds to this class 
of devises. It was therefore limited to the period of a life in being. Ibid, 284, 
and the cases cited in that and following pages, to 288. See also, ibid, sec. 
22, p. 295. 

The will of Benjamin Blake belongs strictly to this class of executory de- 
vises, and is valid under all the rules cited by Mr. Lomax, whore Digest re- 
lates to the law of Virginia, where Blake's will was made. See also 2 Grat., 
tt 1 ib. 302; 2 Leigh, 119, 6 Munford, 453. See also Digest ef Virginia 

tes, p. 

The third class of executory devises embraces chattles, that is, a term of 
years, or any personal estate. 3 Lomax, 293, 297. Blackstone concurring in 
all these positions. 

I do not think a doubt can exist, that we are entitled to have and to recover 
from Mrs. Nutt four-fifths of the $10,546 85 received by Susan FE. Blake, from 
- father’s estate or the sum of $8,437 50, and such interest as the law 

ows. 

Mrs. Nutt received the whole of this $10,546 58, as she herself says, on the 
16th day of December, 1839. Eguitably, at least, she owes interest from that 
time on four-fifths of it, and, I think Jegadly also, as I now proceed to show. 

The obligation to pay this money arose in virtue of the provisions of the will 
of Benjamin Blake, and of obligations incurredor assumed by Susan E. Blake, 
in receiving the legacy left to her in that will, all of which receive their force 
and effect from the laws of the State of Virginia—those laws are in evidence— 
by those laws interest is due from the time an obligation is demanded ; we had 
no right to demand this money until the death of Susan FZ. Blake, and it was 
demandable upon her death, and her succession owed interest upon it from the 
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time it was due. We had the right to demand the amount from Mrs, 
only, at the time she received it, or, on the 16th day of December, 1839, 

If the document presented by the defendants, as the will of Susan F RB 
is really of binding force and effect, then, as universal legatee of Susan B- 
Blake, Mrs. Nutt would be bound by the obligations of Susan E. Blake or of 
her succession, and would owe interest from the time of her death. Or if ag 
we say, that document is not the will of Susan FE. Blake, then, the a ie 
the time of its receipt was bearing interest at the rate of six per cent. per an. 
num ; and, therefore, by its receipt, Mrs. Nutt incurred the obligation to pay 
interest also. C. C. 1933, 2531. " 

Now we contend, that Susan EF. Blake made no will. If, however, the 
Court is of opinion that Susan FE. Blake did make a will, and that Mrs, Nut 
is the universal legatee under that will, then she owes interest at the rate of 
six per cent. per annum on $8,437 50, from the last day of May, 1839, till 
If not, then Mrs. Nutt owes interest on the same sum, from the 16th day of 
December, 1839, till paid, at the rate of five per cent. per annum. 

The reasons enumerated above, apply only to the money claimed on account 
of the provisions and limitations of Benjamin Blake’s will, there is, ho 
still another reason why interest should be paid by Mrs. Nwtt on that 4 
and also on the $6,000 from the day it was received by her, that is, from A 
16th of December, 1839, on which day, she says she received it. 

The Code, in treating of guwasi contracts, says, C. C. 2279, “He whore. 
ceives what is not due to him, whether he receives it through error or know. 
ingly, obliges himself to restore it to him from whom he has unduly received 
it.” OC. C. 2289, “If there be any want of good faith on the part of him whe 
has received, he is bound to restore, not only the capital, but also the interest 
on the proceeds, from the day of the payment.” 

Now, the mere taking of the money in her own name, when she knew'that 
it belonged to others, was in bad faith. But there was a peculiar want of good 
faith in the receipt of the $8,437 50, (plaintiff's share of the money which had 
been received by Susan FE. Blake, from her father’s estate.) Mrs. Nutt knew 
the source from which it came, and the conditions and limitations attached to 
its receipt. She herself had received at the same time, the same sum under 
the same will, under the same description and limitations, and even by the 
same clauses in te will, and was one of those who would be benefited by the 
failure of any particular legacy, and she could not have been ignorant of the 
limitations of Susan FE. Blake's rights. 

And again, as the pretended universal legatee of Susan EF. Blake, she sent 
the paper, which she claimed to be her last will and testament, from the 
Parish of Madison, where she and Susan FE. Blake had lived, and where Susan 
died, to Carroll Parish, for record and execution; and there, without notice 
to any one, without a representative for the absent heirs and in a manner by 
no means public, she obtained an order for its execution, and she did not 
sent it in Madison parish, where alone the court had jurisdiction; where In 
Groves, one of the heirs, must have been notified ; and where opposition to the 
execution of the said document would certainly have been made. The pro- 
ceedings in Carroll parish were had, to give a color of authority to the as 
sumptions of defendant, and can have no effect whatever in her favor. The 
case is not different from what it would have been, had she laid violent hands 
on the money and kept it. She, however, acted fraudulently, and not forcibly. 
The act of 1839; Session Acts, 166, sec. 15, repeals Art. 554, of C. P., andak 
lows interest on unliquidated claims. 

Those articles of the Code which allow interest only from judicial demand, 
apply only to contracts, and not to obligations of this character, or quasi con 
tracts. 

We are clearly entitled to interest at 5 per cent. from 16th December, 1889, 
on whatever sum we may recover, even if we are not entitled to 6 per cent 
interest from 16th May, 1839. 


Merrick, C. J. We think the judgment of the the lower court oughtto- 
be affirmed. It is the duty of the courts of each State in this Union to give 
effect to all acts, deeds, wills and obligations, lawfully executed in every other 
State, when brought in contestation, as far as can be done without the man 


é 


fest infringment of the settled policy of the State where the contestation arises. . 
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~ ftis not pretended that the will of Benjamin Blake was not legal by the 
jaws of Virginia, where it was executed and the testator had his domicil, and 
that it did not operate upon his bank-stock and real and personal effects, which 
were sold in order to make a distribution under his will. Neither can it be 
denied that the obligation (the bond), which Susan FE. Blake executed for the 
return of the money at her death, was not valid by the laws of Virginia, nor 
will it be pretended that it would not be enforced in any other State of this 
Union, except the State of Louisiana. 

The proposition that the courts of Louisiana cannot extend the usual comity 
of nations to enforce it, on account of the stringent provisions of her laws, in- 
yolves a degree of singularity, that it behooves us to examine the grounds upon 
which it rests. 

The supposed obnoxious clauses of Benjamin Blake's will are in these 
words, viz: 

“I give to my daughters Susan, Catherine and Adeline, thirty-five shares 
each of Virginia bank-stock, to be held in trust by my trustees hereinafter 
named, until each of my said daughters arrives at the age of twenty-one years 
or marries; and in the event of either of my said daughters dying without 
leaving child or children living at the time of their death, the said hank-stock 
so given to them is to return back and be considered as my estate, and be di- 
vided equally among my other children.” 

After the payment of certain particular legacies, the testator directs the 
sale of all his property, real and personal, to be divided equally among his six 
children, Frances, Susan, Catherine, Adeline, Benjamin and Jane Louisa 
Blake, “on the same conditions and limitations as directed and made with re- 
spect to the other devises to them in this my will.” 

The will was written in April and admitted to probate on the 19th of Sep- 
tember, 1831. 

On the 19th of April, 1834, on the delivery of the thirty-five shares of bank- 
stock and five thousand dollars in cash to Susan Blake, she, by her attorney- 
in-fact, under a power of attorney specially authorizing it, executed her bond, 
under seal, in the sum of $10,000, in favor of Austin Brockenborough, the 
executor of the will and one of the trustees, to secure him against future debts 
of the estate and indemnify him on account of the delivery of the stock and 
payment of the money, in consideration of the legacies under the will. The 
bond recites the provisions of the will, and particularly that in case of the 
death of Susan Blake without issue, that the legacies should revert to the sur- 
yiving children of said Blake. The stock was transferred on the books of the 
bank to Susan Blake, and sold for $3,605. 

Austin Brockenborough is a party to the suit individually and as authoriz. 
ing his wife, one of the children of Benjamin Blake. The defendant, Sarah 
Adeline Blake (Mrs. Nutt) forms against him a reconventional demand, and 
alleges that the whole of Susan Blake's interest in her father’s estate, has not 
been paid over to her and that said executor has refused to pay respondent 
her interest in her father’s, Benjamin Blake, estate. 

In considering the question arising under this state of facts, the point of 
departure is the receipt of the money and bank-stock by the legatee, the conver- 
sion of the bank-stock into money, and the obligation assumed by her express- 
ly or tacitly on those occasions. The will being legal, where made with all its 
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dispositions, is withdrawn from our consideration, except so far as to : 
Norr. how much of it the legatee has failed to execute under her contract. “a @sp 






For there can be no doubt that the exceptance of a legacy burdened with | 
modus, or lawful charges under a will, is itself a contract on the part of my fr 
person accepting, obliging him, impliedly at least, tocomply with the aa are fi 
imposed by the will and to acquit the charges upon the legacy which hem = Tachss 
ceives. ©. C. 1602, 1606, 1751 No. 4, 1752, 1626, 1696; 8 Sav., see. Int 


p. 2838. Then, under the Constitution of the United States, neithean the State bered 
where this obligation is contracted, nor any other State can, by subsequent and ® 
legislation, absolve the obligor from such obligation. condit 

That the legacy in this case was accepted with all its burdens is shown by rine 
the power of attorney, autheriziag the execution of bonds to refund and ip 
demnify, the bond itself, the receipts and the acceptance of the residuary leg, ome. 
cy under the will. 

Is there anything in this obligation, (by which Susan Blake assumed to re. lane 


turn these moneys at her death to the succession of her father,) which our = 

courts ought to refuse to enforce? We think not. son b 

If Susan Blake had contraeted upon any other valid consideration to pay - 3 

the children of Benjamin Blake or Austen Brockenborough, executor, a sum a, 

of money, at her decease, in the event she died without issue, it would have a 

been obligatory upon her estate, and would no doubt have been enforced by és 

our courts. the h 

s Is it less obligatory because the cons#leration was a legacy under a valid the d 


will of a sister State, although the will might have been considered informal , 
or illegal, if it had been made under our laws? The rule is, the validity of prove 





3 the contract is to be decided by the law of the place where it was made. [If — - 
valid there, it is by the general law of nations, jure gentiwm, held valid every ry 
where, by tacit or implied consent. Story’s Conflict, sec. 242, and authorities dictic 
there cited. Then Susan Blake made a valid contract by the law of the coun- ai 
try where made, to leave at her death, if she died without issue, the money the ti 
and bank-stock of the Bank of Virginia, which she had received from her in th 


father’s estate to his representative. She sold the bank-stock, and thus, by 
the laws of the country, where she lived (Mississippi), and the country where Per 


the stock was payable and transferrable, she bound herself to account for the " 
price in same manner. roe 
Now, it is said, that our courts cannot enferce this contract, because it isa had | 


substitution and jfidei-commissum which. are reprobated by our law, and there- . See J 


fore cannot be enforced by our courts. this 

As it has often been explained by this court, the object of these provisions Carr 
of the Code is to prevent titles to property from becoming complicated, tied It 
up and encumbered, so that the property eannot at all times be disposed of by pron 
the united action of those holding interests im and rights upon the same. that: 


Now, what property is there here which is tied up or encumbered? The knov 
bank-stock ? The domicil of that is Virginia, and having been sold, it iste. the 1 
presented by its price, $3,505. But it is said, at her death, Susan Blake Th 
bound herself to return the money to the estate of her father? Be it so. 
She did not promise to preserve it; to keep each identical dollar and retum the « 
that to her father’s estate. On the contrapy, she was to have the use of the | due 
money as long as she lived, and she contracted to return as much other coin | fone. 
only in the event she should die without issue. If that is a fidei-commissum | tones 
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to preserve and return to the depositor, or the sum of money which 
af friend receives from me and promises to return in one week or ten years, 
missa and substitutions. See 5 Toul, No. 24; 8 Marcadé, 460; 
Siac, part 2, book 2, sec. 694. 

In the matter before us, there is no property tied up, and no estate encum- 
ered so that a good title cannot be made to any immovable, movable or slave, 
and no promise to preserve the thing. The only encumbrance is a debt, once 
conditional, now absolute, which can be discharged at any time by payment, 
release, or any of the modes in which debts are discharged. 

But it is said, that the will of Benjamin Blake was never recorded in Loui- 
sina. It was not necessary. It operated upon property in Virginia and was 
carried into effect there. There is no more need of its being recorded in Louis- 
jana to enable plaintiffs to recover, than there would have been if plaintiffs 
were suing to recover slaves given them under the will, and which some per- 
gon had illegally taken from their possession and removed to Louisiana. 

On this branch of the plaintiff’s demand, we see no reason to depart from 


-the conclusions of this court in the case of Hayden vy. Nutt, 4 An. 70, although 
we admit, as contended for by defendant’s counsel, that the judgment in that 


case has not the force of the thing adjudged between these parties. 

On the other branch of this case, wherein the plaintiff’s claim that they are 
the heirs-at-law of Susan EF. Blake, and that the pretended will under which 
the defendant holds is a nullity, we are of the opinion that the defence must 


It is objected to the will, that it was admitted to probate in the parish of 
Carroll, when the domicil of Susan E. Blake was in the parish of Madison, 
and, therefore, the Probate Court of the parish of Carroll was without juris- 
diction, and the order admitting the will to probate was a nullity. The proof 
makes it probable that the residence of Dr. Nutt was that of the testatrix, at 
the time of her death. It further shows, that the residence of Dr. Nutt was 
in the parish of Carroll, up to the promulgation of the Act of the Legislature, 
approved March 14th, 1839, by which that portion of the parish of Carroll, 
which embraced Dr. Nutt’s dwelling, was added to the parish of Madison. 

The will was admitted to probate on the 21st day of May, 1839. It was, 
therefore, the duty of the plaintiff to show that the Act of 14th March, 1839, 
had been promulgated on the 21st day of May, 1839, in the parish of Carroll. 
See Acts of 1827, p. 172, and Acts of 1855, p. 341, sec. 2. In the absence of 
this proof, we are bound to conclude that the Probate Court of the parish of 
Carroll had not been divested of jurisdiction. 

It is not necessary to determine the question whether, if the Act had been 
promulgated, it would have also been encumbent upon the plaintiff to show 
that the boundary line had been surveyed or was otherwise well defined and 
known. In this form of action, plaintiffs cannot raise the question whether 
the will was admitted to probate upon sufficient proof. 

The plaintiffs claim interest at the rate of five per cent. on the amount re- 
ceived by Susan E. Blake from the succession of Benjamin Blake, from 
the date of her death, on the ground that Mrs. Nutt received what was not 
due to her, and that there was a want of good faith on her part, and, there- 
fore she is bound, under Articles 2279 and 2289, to restore the capital and in- 
terest from such date. 
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By Susan E£. Blake's will, the defendant was made her universal 
Mrs. Nutt, therefore, cannot be charged with bad faith in taking pos 


the succession of her sister. The claim of the plaintiffs was but a debt tig | 
by the succession, which was required to be presented and liquidated like any 4 


other demand, as is evident from what we have already said. There is then no 
ground upon which to rest a claim for interest on account of bad faith, 

The only remaining question to be considered, is the plea of prescription, 
At the time the action accrued, the prescription applicable to all the plaintiff 
except Mrs, Groves, (they being absentees) was twenty years. By the Actof 
of 14th March, 1848, the prescription was reduced to ten years. This Ag 
was promulgated on the 4th day of April, and was in force in the parish of 
Carroll on the fourth, or, at the farthest, on the fifth day of May of that year, 
Consequently, according to the rules of computation established by this court, 
five years, six months and seven days were needed, in order to accomplish the 
period of prescription, from the 4th of May, 1848. The suit was commenced 
on the 17th day of June, 1853, just five years, one month and thirteen days 
from the promulgation of the statute, consequently prescription had not ruy 
as to such of the defendants as were non-residents of the State of Louisiana, 

As to Mrs. Groves, who resided in Louisiana, prescription did not run, §he 
could not have been, under any circumstances, more than a few months over 
twenty-one years of age at the date of the institution of this suit. Thete 
years’ prescription did not run against her during her minority. C, ©, 8487, 
8508, 3506, 3507. 

Judgment affirmed. 

Bucuanan, J., dissenting. Upon the allegations of the petition it is seen, 
that the case of plaintiffs divides itself into two branches—first, a claim under 
Benjamin Blake's will to that portion of his estate devised to Susan; and 
second, a claim to the estate of Susan Blake, as intestate. 

Upon the first of these claims a serious doubt has arisen in my mind, whether 
the plaintiff, Mrs. Groves, who was not in esse at the time of Benjamin Blakes 
death, and who is not a child but « grandchild of Benjamin Blake, canbecor 
sidered as entitled to any portion of the estate under his will. fre. Grows 
mother was Catherine Blake, who was a daughter of Benjamin Blake, and was 
a minor and unmarried at the time of his death. Several years after that 
event (in 1832 or 1888) Catherine was married to Mr. Dawson, of which mar 
riage she had issue the plaintiff, Mrs Groves, and died in 1885, four yeas 
before her sister Susan. If weare to consult alone Benjamin Blake's intention 
in regard to the limitation of his bequest to his daughter Swean we find his 
expressions to be that the property devised “is to return back and be cow 
sidered as my estate, and be divided equally among my other children.” 

That the objects of the testator’s contingent liberality, were literally childrey 
as expressed, and not children gf children, may be gathered from another 
portion of his will, wherein it appears that the testator had then living a grant 
child, the child of a daughter deceased, to whom he bequeaths a legacy, andin 
relation to whom he says “I do not intend that my said grandson shall eve 
receive anything more from my estate as heir of either of my children.” 

Or if we look beyond the will, into a standard authority for the law 
Virginia on this subject, it seems that an executory devise must be li 
the period of a life in being at the death of the testator, Lomax’s Digest, 
280 to 295. Thereupon the limitation to Benjamin Blake's other chi 
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contained in his will, cannot, in my judgment, be construed to extend to issue 
ef those children not in being when the will was made, and my opinion is, 
that Mrs. Groves can take nothing under the executory devise in question. 

As to the other three plaintiffs, the son and two daughters surviving of 

jamin Blake, senior, my opinion is, that they should have sued upon the 
refunding bond of Susan Blake ; and not, as they have done, upon the will of 
their father. The clause of that will upon which they base their claim, con- 
tains a substitution which would avoid a Louisiana will, and which this court 
has refused to give effect to by its decree, when contained in a foreign will. 
In Harper v. Stansborough, 2d An., 877, it was held unanimously by the 
court, after full argument, that a will made in another State, by a resident of 
that State, whereby the testator directed that if either of his two sons, to 
whom he bequeathed his-property, “should die without a lawful heir, his part, 
real and personal, should go to the survivor,” created a substitution prohibited 
by our laws, and could not be enforced in Louisiana, although it might confer 
atitle upon the survivor by the laws of the State where the testator died. The 
court observed, through its organ, Chief Justice Eustis,—‘‘ Nor does it appear 
material in relation to the nullity of the substitution as the basis of a title, 
whether the testamentary disposition acts upon the property within this State 
at the time of its taking effect, or subsequently, on the translation of the pro- 
perty to this State. It is the operation of the testamentary disposition on pro- 
perty within this State, which the law reprobates,” &c. On the other hand it 
has been assumed, that the validity of the very testamentary disposition now 
under consideration has been passed upon, and decided affirmatively, by the 
same bench which decided the case of Harper v. Stansborough. 1 think this 
is a mistake. 

The case cited, Hayden v. Nutt, 4 An., 65, was a contest between a creditor 
of one of the present defendants, and that defendant’s wife and co-defendant 
herein, relative to the amount of Mrs. Nutt’s rights for paraphernal property 
received by her husband. Among the items composing her claim, for which 
she had obtained judgment in an action against her husband, was her in- 
heritance from her sister Susan Blake. That portion of her claim was held by 
this court not to be proved with sufficient certainty, and the decree reserved 
Ure, Nutt’s rights as legatee of Susan Blake to be prosecuted by way of third 
opposition or otherwise. So, that, in fact there was no decision upon the effect 
of Benjamin Blake's will at all. It is true the court, arguendo, supposed the 
case that the representative of Benjamin Blake'ssuccession, and Adeline Blake, 
a8 legatee of Susan, were before it, claiming from Susan Blake's administrator 
4 distribution of her estate. ‘Adeline Blake’—says Judge Slidell—“ would 
demand the whole estate under the will, and Brockenborough, as the executor 
and trustee of the children of his testator, would demand the restoration of the 
amount which had been paid to Susan Blake. It seems to us, that in such a 
contest Brockenborough would prevail. To the tacit obligation of Susan Blake 
to respect the condition attached to the bequest, was superadded a new and 
express contract, at the time of receiving the legacy, that the amount should 
be restored, if she died without issue. There is no reason to believe that this 
conditional contract for the payment of a sum of money at a future time was 
invalid under the laws of Virginia and Mississippi; and it would be straining 
the policy of our own laws to an unreasonable extent to refuse to enforce it 


liere in a contest between the legatee of Susan Blake and the executor of her 


father’s will.” 
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This portion of the opinion delivered in Hayden v. Nutt is already obitur 


dictum. But giving it all the effect of authority, what does it amount tor 


Nothing more than that an action could be maintained in Louisiana upon the 4 


refunding bond given by Susan Blake to her father’s executor when he paid 

over to her her share in her father’s estate under his will ; a personal action 

upon her contract, not an action upon her father’s will. It suffices to say, 

that the action now before us, is not an action upon the bond in questiens 
I concur in the affirmance of the judgment of the District Court main 

the will of Susan Blake ; but think that it should be reversed in what coll 

the claim of plaintiffs under the will of Benjamin Blake, senior ; with a regep. 


vation of plaintiff’s right of action upon the refunding bond given by Susan 


Blake to her father’s executor. 


Arraur M. Foxey v. Louis Busu, Administrator, et al. 


The plaintiff sued to recover the value of wood cut on his land by the defendants. Held ; That the 
action was prescribed as to damages resulting from a trespass which had been committed more’ 
than one year previous to the institution of the suit. 


PPEAL from the District Court of the parish of Lafourche, Roman, J. 
C. Belcher, for plaintiff. Beatty & Bush, for defendants and appellants, 

Vooruizs, J. The plaintiff sues to recover the sum of $1,500, as the value 
of 1,550 cords of wood, more or less, alleged to have been cut on his land by 
the defendants, Allen & Robinson, in the summer and fall of 1854 and 1856, 
for the use of their-sugar plantation. 

The prescription of one year is interposed as a bar to the action. 

The testimony of one of the witnesses proves that there were only 50 or 
100 cords of the wood cut, but not hauied away, near the end of the year 
1855. “The wood cut in 1855, says the witness, was partly standing and 
partly cut down before.” It is impossible from the evidence, to arrive ata 
satisfactory conclusion, as to whether the plaintiff sustained any damages or 
not resulting from this trespass on his land, for the commission of which the 
defendants appear to be exonerated from any imputation of bad faith. Indeed, 
the evidence as to the damages in this respect is so uncertain, that we are not 
prepared to say that the Judge a quo erred in excluding them from his assess- 
ment. But we think he erred in allowing to the plaintiff damages, resulting 
from the trespass, which had been committed more than one year previous to 
the institution of the present suit, as the action was clearly barred by the pre- 
scription interposed. The Articles 523 and 524 of the Civil Code, on whieh 
the plaintiff’s counsel relies to defeat the exception, are, in our opinion inap- 


plicable to an action for damages, resulting from trespass. See Statutes of . 


1855, page 133, sec. 33; C. C. 3,501. 

It is, therefore, ordered and decreed, that the judgment of the court below 
be avoided and reversed ; that there be judgment in favor of the defendants, 
rejecting the plaintiff’s demand at his costs in both courts. 
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ExizasetH Tuomas v. Tariev, her husband. 


The rule that in actions of separation from bed and board both parties shou!d be dismissed when 
guilty of mutual wrongs has its qualification, that the wrongs should be similar in nature and so 
proportioned in extent as to render it difficult to ascertain which party is mainly in fault. 


PPEAL from the District Court of the parish of Lafourche, Roman, J. 
Beatty & Bush, for plaintiff. R. D. Jordan, for defendant and appel- 
lant. ‘ 

Srorrorp, J. The plaintiff had judgment against her husband for a separa- 
tion from bed and board, and alimony for herself and children—the husband 
has appealed. 

The decree is abundantly supported by evidence not open to legal ob- 

ns. 

It is shown that the husband is habitually intemperate, which alone would 
entitle the wife to a judgment of separation. Acts 1855, p. 376, sec. 1. 

It is also shown that he was guilty of excesses, outrages and cruel treatment 
towards her, of a kind to render life with him insupportable. 

The appellant filed a reconventional demand, claiming a separation himself, 
for certain faults which were rather vaguely charged against his wife. 

His counsel, in this court, has attempted to bring the case under the rule, 
that both parties should be dismissed when guilty of mutual wrongs. 

That rule has its qualifications. The wrongs should be similar in nature, 
and so proportional in extent as to render it difficult to ascertain which party 
is mainly in fault. 

No intemperance is charged upon the wife. The habitual drunkenness of 
the husband is not traceable to any conduct on the part of the wife as its ex- 
citing cause. 

The excesses, outrages and cruel treatment of the husband towards his wife 
are enormous, as compared with the faults of which she is shown to have been 
guilty, and were themselves the exciting cause of those faults, not their 
result. 

She retorted upon him one or two of his abusive epithets, when stung by 
his outrageous treatment, and when driven from his house, took a small pit- 
tance of money which is presumed to have belonged to the community, to 
keep herself and children from starvation. 

It is needless to recapitulate his grave offences, compared with which these 
sins laid to her charge are but venial faults. 

The alimony allowed is moderate under the proof. 

It is, therefore, ordered and decreed, that the judgment appealed from be 
affirmed, with costs. 


SUPREME COURT UF LUUISIANA, 


Harry Cace v. C. P. Danks. 


Where the United States has parted with its title by a patent legally issued, end upon Ps 
made by itself and approved by the proper department, the title so granted cannet to 
by any subsequent survey which the Government may make for its own purposes. 


PPEAL from the District Court of the Parish of Terrebonne, Roman, J, 
Goode & Aycock, for plaintiff. Connelly & Rightor, for defendant ai 
appellant. r 

Merrick, C. J. This is an action of bornage. The defendant only has @. 
hibited her titles. The decree of the court awards to the plaintiff a portion gf 
the land lately in her possession and which she has just recovered by a deers 
of this court in the possessory action. 

The District Judge correctly assumed that the original survey referred ty 
in the patent to defendant’s vendors could not be set aside, and disregarded by 
any recent survey which the Government might make for its own purposes 
The United States having parted with its title by a patent legally issued, and 
upon surveys legally made by itself and approved by the proper department 
can never impair the title so granted by any subsequent survey. She is 20 
longer owner. 

But in the application of this principle to the present case the conclusions 
of the District Judge are not entirely satisfactory. The plaintiff has not & 
hibited his title, and the trial of the case appears to have been conducted prin- 
cipally upon a criticism of the lines examined in order to find the calls of & 

JSendant’s title. If plaintiff should produce his, and the calls of that were er 
amined, it is probable much light might be thrown on the true boundary. 

That which is now doubtful might be made clear. One thing is certion by 
the decree in this case the quantity of land in section 55, owned by defendant, 
is diminished, and the plaintiff’s tract, if we refer to the township map, ® it 
creased in quantity. Whether defendant’s title covers all of section 55 is im 
material. Plaintiff cannot recover any portion of section 55 under his title t 
section 56. 

Again the proof that the ash tree at B was the corner of the old surveys 
no more satisfactory than that the post at K was the upper corner of ear 
55 on the bayou. 

We think that justice requires that this case should be remanded for a new 
trial in order that the plaintiff may produce his title papers, in conformity with 








Article 83 of the Civil Code, and that a survey may be made according to be 
provisions of law. C. C. 830, 831, 837. 4 Ann. 383. 

It is, therefore, ordered, adjudged and decreed by the court that the ju 2 
ment of the lower court be avoided and reversed, and that this case be re 
manded to the lower court for further proceedings and a new trial, according 
to law, the plaintiff and appellee paying the costs of the appeal. 

Sporrorp, J., took no part in the decision of this cause. 
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Boykin & Lane vt. W. A. SnHarrer. 






‘The Act of Congress admitting Louisiana into the Union which provides, that it shall be a condition 
“upon which said State is admitted into the Union, that the river Mississippi and the navigable 
rivers and waters leading into the same and into the Gulf of Mexico shall be common highways, 
and open to the inhabitants of the States and Territories of the Union, was not intended to apply 
to streams only capable of an imperfect navigation in time of floods and very high water. 

Mhe right to charge toll for the use of a lock on a water course is a franchise which the sovereign 

- glone can confer. 

The Act of the Legislature approved May 25th, 1856, entitled “‘ An Act providing for the separation 
ofthe Lafourche and Terrebonne Navigation Co. from the Barataria Canal Co., and determining 
the condition of said separation” is unconstitutional and voic. 

here is no law which prevents a corporation from causing some of its works to be built with an 
understanding with the contractor that he shall be permitted to reimburse himself by the receipt 
ofthe toll arising from the same. 








$28 8” 


PPEAL from the District Court of the parish of Terrebonne, Roman, J. 
Goode & Aycock, for plaintiffs. Connelly & Rightor, for defendant and 
appellant. 

Mernicx, C. J. The plaintiffs allege that they are the owners of a sugar 
plantation on Bayou Black, on which they usually make 250 hogsheads of 
sugar and 450 barrels of molasses ; that Bayou Black has always been a navi- 
gale stream, and used by petitioners in transporting to market their crop and 
in receiving supplies, and the only stream on whieh their crop can be shipped 
or their supplies received, and it is indispensable to petitioners it should be 
kept open and forever free to all persons whomsoever, the public having the 
soleand exclusive property therein ; that the defendant, William A. Shaffer, 
has constructed two locks in said bayou, one of which is in front of the plan- 
tation of Hatch & Grinage, and the other in front of the plantation of Tobias 
Gibson, both being below the plantation of petitioners ; that said locks which 
are unauthorized by law are a total obstruction to all free navigation of the 
bayou; that petitioners understand that it is the intention of said Shaffer to 
charge tolls for all vessels and freight passing through said bayou, at the rate 
of thirty cents per hogshead for sugar, and fifteen cents per barrel for molasses, 
which petitioners are unwilling to pay; that petitioners have demanded the 
removal of the locks; that petitioners have had for several days past a boat 
load of molasses in the bayou at the upper lock; that said Shaffer and his 
agent have refused to open the lock and let petitioners pass, and that petition- 
ers’ said molasses is still exposed in said boat, and that by said unlawful act 
ofdefendant petitioners are prevented from sending their crop to market and 
they have sustained damage in the sum of five hundred dollars, and will suffer 
imreparable loss if said locks are kept closed. 

Petitioners pray for a writ of injunction to restrain said Shaffer from ob- 
structing said bayou and demanding any toll from petitioner ; that the Sheriff 
be ordered immediately to open said locks ; that judgment be rendered against 
_ said defendant in the sum of five hundred dollars; that the injunction be made 
perpetual, and said Shaffer be ordered to remove said locks and all other ob- 
| structions by him placed in said bayou, and on his failure to do so that they be 
done at his expense. 
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“The defendant answered by denying that the bayou is or ever has bees 
Suarrer. navigable stream according to the ordinary or legal import of the terms ¢ 
the contrary, he avers that said bayou was originally so choked up by , 
brushwood, &c., as not to be navigable for the smallest water craft, Tig 
from time to time, since 1840, improvements in the bayou have been made, wif . 
the view of rendering it navigable, but as soon as the logs and other g ‘. 
tions were sufficiently removed to admit of the passage of boats, the ak 
drained off so rapidly and completely as to leave all that portion of it abory. 
the locks constructed by respondents almost entirely dry, and that said portion 
is not now susceptible of being navigated without the aid of those locks, 
ant further answers, that by a contract entered into between himself and the Ban. 
taria and Lafourche Canal Company, he engaged to build the two set of locks 
in question, and to receive in compensation therefor the right to levy toll 
boats passing through the same; said right being stipulated for the term gf 
seven years. That the company was and is authorized by its charter, by 
various regislative Acts, and by contracts with the State authorities, to improye 
the navigation of the bayou and to levy toll on it.” 

Defendant also excepts to plaintiffs’ right to institute this aetion. 

This exception was properly overruled. See 11 M. R., 621; 2. N.S, Sif; 
7 Rob., 442; 2 An. 770; 10 An, 481. 

The testimony shows, that many years ago the Bayou Black had moh 
more water in its channel than at present, but, that, then it was unnavigabl 
except in high water for pirogues, which were enabled to get up the bayou by 
hauling them over the logs, rafts and other obstructions, and that since 184 
these obstructions have been removed, but, as a consequence, the water haying 
nothing to retard the current flows out of the bayou and leaves it completely 
dry ; that since these improvements by the State the bayou can be used for 
navigation only after high water occasioned by heavy rains, and then only for 
short periods. The proof is unanimous and clear, that the two locks ares 
positive advantage to the bayou and that without them the bayou wouldh 
comparatively unnavigable. The proof further shows, that Lang, who had the 
principal control of plaintiffs’ plantation before these locks were built, was 
desirous that the defendant should build them, and was active in precuring 
favorable influences to act upon the defendant to build the locks. 

The right of the State of Louisiana to authorize the building of these locks 
has been questioned. We have no hesitation in saying, that in our opinion 
the Act of Congress relied upon by plaintiffs’ counsel was not intended to pre 
vent the State from improving and rendering navigable bayous and other 
streams of the character of the Bayou Black. 

Louisiana was admitted into the Union with this proviso, viz: « Provided, 
that it shall be taken as a condition upon which said State is incorporated in 
the Union, that the river Mississippi and the navigable rivers and waters leading 
into the same and intothe Gulf of Mexico, shall be common highways, and for- 
ever free, as well to the inhabitants of said State as to the inhabitants of other 
States and Territories of the United States, without any tax, duty, impost @ 
toll therefor, imposed by said State, and the above condition and also all other 
conditions and terms contained in the third section of the Act the title whered! 
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is hereinbefore recited shall be considered, deemed and taken, fundamental | 
conditions and terms upon which the said State is incorporated in the Union 
Stat. at large, vol 2, pp. 642 and 703. 
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- Without undertaking to construe the effect of the enactment upon the 
oe prer of the State to charge tolls for improvements made by overcoming the 
- gatural obstacles of navigable streams it suffices in this case to say, that this 
satute was never intended to apply to streams only capable of an imperfect 
pavigation in time of floods and very high water. Such streams or dry bayous 
must be considered as under the entire control of the State. Were the mere 
fact that a steamboat or flatboat had been a short distance up a stream or 
in high water a sufficient ground for declaring it a navigable stream, 
* erery slight depression of the soil on the banks of the Mississippi would then 
pecome a navigable stream and should be opened for the benefit of rafts and 
posts, and the convenience of a few persons, to the total destruction of the 
planting interests on the banks of the river. It is well known that the State 
jas for a number of years been closing the small bayous making out of the 
principal rivers and bayous, and thus redeeming large and valuable tracts of 
jand. These bayous, which are of no value to the public, in high water might 
have been navigated by steamboats and other craft had it been the pleasure of 
the owners of such crafts to have employed their time in a navigation which 
would have been without profit to themselves or advantage to any one else. 

Now the Bayou Black takes its rise in the vicinity of the residence of the 
plaintiffs, and it is shown that the locks placed upon it by the defendant so far 
from being an obstruction give the bayou all its value as a navigable stream. 
Assuming that the locks were authorized by the State, they advance the ob- 
jects contemplated by the Act of Congress and furnish a permanent navigation 
alike open to the citizens of other States and the citizens of Louisiana, subject 
only to the payment of a reasonable remuneration to those by whose industry 
and means the navigation has been created. See the case of State v. Orleans 
Navigation Co., 11 M. R., 324. 

Now, if the locks are no obstruction to the navigation of the bayou, (the use 
to which the plaintiffs demand that the bayou shall be held exclusively sub- 
ject,) they cannot demand that the locks shall be destroyed although it may 
not be shown that they have been erected under the authority of the State: 
all that plaintiffs could claim would be, that they should be allowed to use the 
bayou in-its improved condition without paying toll. 

We, therefore, come now to consider the question whether the defendant 
an charge toll. For it must be considered that the defendant could not with- 
out authority charge toll for the use of a lock which he had erected. Such a 
tight would be a franchise which the sovereign alone could confer. If a private 
person should choose to repair a bridge upon a public highway, or if in the 
place of a dangerous bridge he should at his own cost build a substantial and 
safe one, he could not be prosecuted for obstructing the highway, but it would 
not follow that, because he had done no injury to the public way, he should be 

indemnified for what he had expended without being authorized by law to 
make such improvements. 

If the defendant is authorized to charge the plaintiffs with toll, it is because 
the Legislature has authorized such levy of toll, or because the plaintiffs have 
authorized the construction of the locks, and have promised to pay toll for the 
we of the same. 

Although one of the plaintiffs who had the principal management of the 
plantation, used his influence to induce the defendant to build the locks, it 

does not appear that he expressly promised to pay toll, or that he contem- 
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plated anything more than a donation in money, for what he consié oh 

Saavves. advantage from the building of the locks. of the 
The case, therefore, rests exclusively upon the action of the Leg FL stock 

This compels us to glance at the legislation on this subject. ee is pal Ih 

On the 6th of February, 1829, the Act of the Legislature was approved, i : the S 

corporating the Barataria and Lafourche Canal Company, for the purposegf — comy 


making a canal from the Mississippi to the Bayou Lafourche. This statute 
has no provision in relation to the Bayou Black. ua 

The next day, February 7, 1829, an Act to incorporate the Lafourche qa 
Terrebonne Navigation Company, was approved. This Act conferred power 
upon the latter company by reference to those of the Barataria and Lafourche 
Canal Company. 

The second section, however, is special, and provides that the operations of 
said Lafourche and Terrebonne Navigation Company shall extend to theim — 
provement of the navigation of the Bayous Terrebonne, Black, Carpe and Dy 
Large, and for establishing a water communication by means of a canabor 
canals, from Bayou Lafourche to the Bayou Terrebonne, and from thencet» 
the Bayous Black, Carpe, Caillou and De Large, and from one to the other, and” 
through Bayou Black to Berwick’s Bay ; provided, that the provisions of this Act 
shall not be so construed as to prevent the Barataria and Lafourche Oana) 
Company from cutting a canal across the said water courses to communicate “]- 
with Berwick’s Bay, if the said company should find it convenient to cut suey 
canal ; and all necessary powers are hereby granted to said Barataria and La 
fourche Canal Company to increase their capital for the above object, andig 
case the said Barataria and Lafourche Company should not avail themselves 
of the privilege hereby granted, it shall be lawful to grant the same ai 
to any other company. 

In the third section is a clause authorizing the company, after the comple 
tion of certain works designated, to demand and receive such additional toll 
as may be deemed advisable, not to exceed fifty cents per ton for each and every 
lock that may be absolutely necessary to construct on such canal or improv 
ment ; these tolls, however, being subject to a reduction whenever they should: 
exceed fifteen per cent. on the capital paid in; and it was further provided, 
that said company shall be responsible for any damages that may be sustained 
in consequence of the want of sufficient embankments or locks on or in any 
canal or canals, bayou or bayous, opened or improved. 

The character of the improvements contemplated by the Legislature, wass_ 
continuous water communication from the Mississippi river to Berwick’s Bay. 
The power was given to the Barataria company to complete the whole lineyif’ 
they saw fit. But the Terrebonne and Lafourche Navigation Company also 
had the power of extending this line of improvements, for they were not only’ 
to improve the Bayous Terrebonne and Caillou, which are almost at right 
angles with the contemplated improvements of the Barataria company, but- 
they were also to be permitted to connect the Lafourche with the Terrebonne, 
and these again with the Bayou Black and Berwick’s Bay. 

In 1833, the Legislature extended the charter of the Barataria company six. 
ty-eight years; it gave them the exclusive privilege for twenty years of digging~ 
canals, to open one or more ways of communication by water between the. 
Mississippi river and Lafourche, and the lakes and intermediary bayous. Se 
Act of 1833, p. 3. oe 
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sn 1886, another Act of the Legislature was passed, by which the Treasurer 

, Fre State was directed to subscribe five hundred shares to the capital 

stock in the Barataria and Lafourche Canal Company. The Board of Inter- 

- gal Improvements was directed to employ one-third of the slaves owned by 
the State, on the Barataria and Lafourche Canal, and the union of the two 
companies was declared in these words: 

Ser. 10. Be it enacted, &c., That a union of the Barataria and Lafourche 
(anal Company, together with the Lafourche and Terrebonne Navigation Com- 

, be and is hereby authorized and effected, according the conditions stipu- 
jated in the articles of agreement signed by the President of each company, 
and deposited in the office of Jules Mossey, a Notary Public in the city of New 
Orleans.” Act 1885, pp. 149-151. The importance of this act of union and 
consolidation is apparent, from the consideration of the fact, that the course of 
Bayou Black is in a westerly direction, and its channel might, it was then sup- 

be made available for purposes of navigation. 

-After the consolidation of the two companies, the powers of both appear to 
pave been exercised under the single title of the Barataria and Lafourche 
(anal Company, for, in 1848, we find the Legislature regulating the amount 
of fees which this company might receive over the line of the Lafourche and 
Terrebonne Navigation Company. The Act declares: “ That Barataria and 

’ [afourche Canal Company shall have power to levy and collect a toll on all 
yessels, boats or other crafts, of any description whatever, that may navigate 
between Houma and Thibodeaus ville, on the Bayou Terrebonne or Canal near 
Thibodeauxville, which toll shall never exceed the following rates: on all ves- 
sels, boats, or any other crafts of any description whatever, eight cents per 
ton for every mile they shall navigate on said bayou and canal: provided said 
toll shall not exceed one dollar per ton, or seventy-five cents for crafts measur- 
ing less than one ton. 

The next Act of the Legislature is the Act of 1846, relied upon by the 
plaintiff. We will consider this Act, after we have examined the remaining 
acts of recognition of the Barataria and Lafourche Canal Company, on the 
part of the State or its authorities. 

In the month of July, 1850, A. D. Wooldridge, the State engineer, entered 
into'a contract purporting to be with George May, President of the Barataria 
and Lafourche Canal Company, acting in his said capacity, by virtue of a re- 
solution of the Board of Directors of said company, by which said engineer, 
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. on behalf of the State, in consideration of the sum of $55,000, in order to en- 
ye able said company to contplete the Barataria and Lafourche Canal contracted to 
if) baild two locks on the Mississippi river; two on the east side of Bayou Lafourche; 
0 one lock on the west side of Bayou Lafourche; one lock between Bayou 
y L'Eau Bleue and Terrebonne, and place a culvert under the canal between 


ab | Bayous Terrebonne and Black, and to secure the State the repayment of said 

sum, the said company mortgaged “the canal of said company, in its whole 
e, extent, beginning at a point on the Mississippi river, about six miles above the 
tity of New Orleans, thence running in a course westerly or south west, 





through the parishes of Jefferson, Lafourche Interior and Terrebonne, until 
ee itstrikes Bayou Black in the parish of Terrebonne, with all the land lying 
@. | alongside,” &c. 
e 


It will thus again be seen, that the work here contracted to be done, as well 
} *aportion of the canal mortgaged to the State, was within the original fran- 
_ thises of the Terrebonne and Lafourche Navigation Company. 
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This contract was entered into in virtue of two Acts of the 
one approved December 20, 1848, to authorize the State Engineer to ¢ 


with the Barataria and Lafourche Canal Company “for the completion of aid 


canal,” and the other approved 20th of March, 1850, “to make further pro 
visions for the completion of the Barataria and Lafourche canal.” See Acts 
of 1848, p. 54; 1850, p. 188. 

The oniteuis: itself, thus embracing a part of the line originally within the 
powers conferred on the Lafourche and Terrebonne Navigation Company, was 
expressly ratified by the Act of the Legislature, approved March 17, 1852, 
See Acts, 1852, p. 162. This Act made an appropriation of $12,000, in ad 
dition to the unexpended balances, “for the purpose of completing the Bar. 
taria and Lafourche Canal, in conformity with the contract of the State with’ 
said company, bearing date the first day of July, 1650.” 

On the thirtieth of April, 1853, another Act of the Legislature was approved, 
by which it was provided, that three Commissioners should be appointed on 
the part of the State, with full powers to alter, modify and render conforma 
ble to the Act of 20th of December, 1848, the contract between the State and 
the Barataria and Lafourche Canal Company; twenty-three thousand dollars 
more was appropriated for the purpose of completing the Barataria and La 
fourche canal, in compliance with the provisions of said Act, which sum, how- 
ever, was not to be drawn from the Treasury in the event of a failure of the 
commissioners. See Acts of 1853, p. 296. 

The three Commissioners appointed under this Act entered into a further 
agreement, by notarial act, with the Barataria and Lafourche Canal Company, 
by which said company acknowledged its indebtedness for the $55,000, and 
interest mentioned in the former act, and in consideration of the $23,000 to 
be paid the company, by the State as well as all the former unexpended 
balances of appropriations, the company agreed to relieve the State from the 
completion of the works undertaken by it, and engaged to do the work itself, 
with the additional works specified in said contract, viz: 

Firat, To make the lock on the east side of Bayou Lafourche. 

Second. Yo make and complete a lock on the Mississippi river, similar to the 
one now constructed on the Lafourche ; and 

Third. To make and complete a lock on the Bayou Black; a lock on the 
Bayou Caillou, and a lock on the Terrebonne; the lock on the Terreboneto 
be with three ways, with double gates, at the entrance of the canal—all of 
said locks to have double gates ; to complete all dredging and excavating neces- 
sary to place the canal in good manageable order, to a depth of five feet. To 
secure the performance of the above, the company executed a bond in favor 
of the Governor of the State in the penal sum of $36,000. 

The contract contained the further stipulation, that the locks on the Caillou 
and Terrebonne are to be so constructed, as not to injure or interfere with the 
owners of property on said bayous, but to improve the navigation. 

A careful consideration of these statutes and Acts of the State, through its 
officers, as well as the Act of 1846, which will be mentioned in another place, 
shows that since the union of the two companies, the Barataria and Lafourche 


Canal Company, has been considered as invested with and acting for both of | 


said companies, and that it was the object of the State, through the franchises 


granted the two companies, and which were managed under the name of the © 


Barataria and Lafourche Canal Company, to carry through a line of water 
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eemmunication from the Mississippi river to Berwick’s Bay. This com- 


pany, then, acting for itself and the Navigation Company, had the right to 


improve the navigation of Bayou Black, on the line of this water communica- 
tion, by building locks and to charge tolls for the same, if we are guided by 
the statutes and acts above recited. 

But there is another important statute in entire contrast with the preced- 
ing, and, if obligatory, the defendant must be enjoined from collecting tolls for 
the passage of the locks upon Bayou Black. This is the Act, approved May 
9, 1846, entitled “‘ An Act providing for the separation of the Lafourche and 
Terrebonne Navigation Company from the Barataria and Lafourche Canal 
Company, and determining the condition of said separation.” 

This Act the defendant contends was unconstitutional, and did not deprive 
the Barataria and Lafourche Canal Company of any of the franchises which it 
was exercising on behalf of the joint company. 

The first section of the Act decrees that the Lafourche and Terrebonne 
Navigation Company be, and the same is hereby separated from the Barataria 
and Lafourche Canal Company as herein conditioned and defined: Provided, 
said separation be not objected to by a majority of the stockholders of either 
of said companies assembled for the purpose of deliberating on said separation, 
the voting of said stockholders on said subject being in conformity with the 
provisions of their respective charters, within twenty days after the promulga- 
tion of this Act. 

It is contended by defendant’s counsel that it was not in the power of the 
Legislature to decree a separation without some act on the part of the com- 
panies actively manifesting their assent to the separtion. We are of this 
opinion. The two companies, two intellectual persons, having united their 
means and franchises under the sanction of the Legislature, had acquired cer- 
tain joint rights which the Constitution permitted them to enjoy together ; 
the two companies, and the stockholders of both companies collectively, had 
the right to continue their common affairs as long at least as it was their in- 
terest. The act of separation of the interests and property of these companies, 
like the separation of the interests of private persons, was a partition. The 
power to decree a partition and regulate the same is a judicial power, and does 
not belong to the legislative department of the Government. To establish this 
it is sufficient to refer to the uniform practice of the courts and the minute 
rules prescribed by the Civil Code for such proceedings, and the fact that, 
with the exception probably of the present instance, the Legislature has never 
attempted to exercise the power. 

The Constitution of 1845 prohibited the Legislature from exercising judicial 
functions. Arts. 1 and2. The Act referred to not only decrees the separa- 
tion of the companies, the partition of the joint interests, but also assigns to each 
what each company shall take of the common effects. It decrees that the 
Lafourche and Terrebonne Navigation Company shall have the entire control 
of and power to improve the navigation of the canal connecting the Bayou Ter- 
rebonne with the Bayou Lafourche, from said canal to the point of intersection 
of the Barataria and Lafourche Company’s canal near Houma with said bayou; 
that the Lafourche and Terrebonne Navigation Company shall exercise and 
enjoy within said prescribed limits all therights and privileges and immunities 
granted by its original act of incorporation, and the Barataria and Lafourche 
Canal Company shall cease to have any rights or exercise any authority what- 
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ever within said limits ; that the stock of the Lafourche and Terrebonne 
tion Company shall consist of stock subscribed for and paid in its 
books before the junction of the two companies by the State and indiy; 

and also stock subscribed in 1838 for the improvement of the navigation, We 










Bayou Terrebonne between Thibodaux and Houma, which last mentioned its wo 
scription is 123 shares, and that the slaves, the dredging machine and t with t 
in Thibodaux now under the control of commissioners appointed in co ceipt | 
with the contract of union of the two companies shall revert and belong the ag 
Lafourche and Terrebonne Navigation Company, and each company leans 


bound for the payment of its respective debts, and it requests the President On 
and Directors of the joint company to furnish to the Directors to be elected by. actual 
the Lafourche and Terrebonne Navigation Company a statement of the amount | ismet 
of money received and disbursed since the union, and provides that theeom | tise 
pany which shall prove the debtor of the balance found, shall pay the same The 
the other company within a year, &c.” ed his 

From this recital of the provisions of the act it is apparent that the aad comp: 
the Legislature decrees a partition, and assigns a part of the property held ia they 
common to one of the partners in full property. This Act of the Legislature over . 
has some analogy to the Act of 1841 by which the Legislature declared the Glim § palm 
ton and Port Hudson Railroad with all its fixtures, slaves, and appertenaness, ducin 
&c., forfeited to the State, on account of the non-payment of the intereston expel 
the bonds issued by the State. This court held that the decree of forfeiture trary 
was a judicial act, and the Act of the Legislature was in that respect uncom per @ 
stitutional. It is not less a judicial act to settle by proper evidence the rights Wi 
of parties to state their accounts, charge either with the payment of debts, highe 
and allot to each his just portion of the common effects, and to decree each to that | 
be the owner of the part assigned him in full ownership. See Perry etal x, tolls. 


The Commissioners of the Clinton and Port Hudson Railroad Company, It 
Rob. 413. | ment 

If that portion of the Act of 1846 making a partition between these companies in fa 
is unconstitutional, all of the residue of the same which takes from the com and 


panies any of the franchises, and particularly that part which takes from the char; 
companies the right to construct locks and receive toll upon Bayou Black is 
unconstitutional as impairing the obligation of a contract. Montpelier 
Academy v. George, 14 L. R. 895. 

The conclusions to which we have arrived in regard to the Act of 1846 are 
in accordance with the subsequent action of the Legislature and executive de 
partments. 

There is nothing to show that the Lafourche and Terrebonne Navigation theD 
Company ever attempted, after the union of the two companies, to exercise 
any of its franchises other than through the Barataria and Lafourche Canal Com — 

‘ pany, the officers of which appear to have been elected as the agents of both 
companies. And so it was understood in 1846, as we have already shown, for 
the Legislature attempted in that Act to provide for a separate election of o& \' 
ficers for the Lafourche and Terrebonne Navigation Company and to reinstate 
that company as a distinct corporation. See 4th sec. of Act of 1846. If | Star 
the board of Directors elected under the title of the Barataria and Lafourche | 8 
Canal Company were at that time exercising the functions of officers of the ~ 
joint company. | ion, 

This brings us to the consideration of the last proposition of plaintiffs coum « bt 
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at, that the Barataria and Lafourche Canal Company did not and could = Bormm 
" got transfer the right to build locks and levy tolls on Bayou Black to the de- SuAFFER. 


“We know of no law which prevents a corporation from leasing portions of 
ifs works or even causing some of its works to be built with an understanding 
with the contractor that he shall be permitted to reimburse himself by the re- 
ceipt of the tolls arising from the same. The contractor in such case becomes 
theagent of the company, and it is responsible for his acts. Rabassa v. Or- 
lane Navigation Company, 5 L. R. 462. 

Qn the question whether the Barataria and Lafourche Canal Company did 
stually authorize the defendant to build the locks and collect tolls, the proof 
jsmeagre, but we think this issue also, under the peculiar circumstance of 
this case, ought to be determined in favor of the defendant. 

The company is cited in warranty by the defendant, and it has not repudiat- 
ei his acts. The works done by him on the line of the improvements of the 
company are so considerable, and so obvious, that it cannot be supposed that 
they were done without the knowledge and consent of said company. More- 
over Lang, one of the original plaintiffs in this suit, whilst he had the princi- 
palmanagement of their joint plantation, took such an active interest in in- 
ducing the defendant to undertake these heavy works and make these large 
expenditures, that plaintiffs ought not, in the absence of all proof to the con- 
trary, be permitted to deny that the defendant was authorized by the pro- 
per authority to build the locks. 

We do not understand the plaintiff to complain that defendant charges a 
higher rate of toll than allowed by the acts of incorporation, but to contend 
that he is not entitled to maintain the locks which he has built nor collect any 
tolls. 

It is, therefore, ordered, adjudged and decreed by the court that the judg- 
ment of the lower court be avoided and reversed, and that there be judgment 
in favor of the defendant, with cost of both courts, reserving to the plaintiffs © 
ind appellees the right, if any they have, to contest the legality of the tolls 
charged by the defendant. 
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L. H. D’Armonp v. J. W. Potten. 


the District Court has jurisdiction of an appeal from a Justice’s Court, in a proceeding under the 
landlord and tenant law, to expel a contumacious tenant, although the price of the lease is un- 
der $10. 

Adaim by defendant in reconvention for the value of buildings erected by the tenant, being not 
properly connected with the main action, is not admissible in such a proceeding. 


PPEAL from the District Court of the Parish of Concordia, Cooley, J. 
Stacy & Sparrow and Snyder & Shaw, for plaintiff. A. N. Ogden & 
Stansbury, for defendant and appellant. 

Srorrorv, J. It has been held, under the various laws with regard to the 
| {tpulsion of contumacious tenants, that a Justice of the Peace has jurisdic- 
| tion, irrespective of the price of the lease, of the value of the property claimed 
Wythe lessor, and of the value of improvements claimed by the lessee. See 
18 
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tute recognizes a right to appeal from such judgments, but places Certain m. 
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SUPREME COURT OF LOUISIANA, 






‘alker v. Van Winkle, 8 N. S. 563; Kennedy v. Downing, 2 Rob, 984. Z 
C. 2683 ; Acts 1819, 8d March. “si 
The existing laws gave the Justice of the Peace original jurisdiction a 


= o 
present cause, for the monthly rent, or the lease held, did not exceedan 


hundred dollars. Revised Stat., p. 808, sec. 2. The next section of said sy 
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strictions upon the right of a suspensive appeal. Sec. 3. 

If the defendant has a right to appeal from the District Court to this coat, 
a fortiori, had the plaintiff a right to appeal from the Justice’s court to the 
District Court. 

There was no error in striking out the claim in reconvention for the 
of the buildings. That was a distinct demand, not properly connected with 
the main action ; and, by consequence, there was no error in refusing toad. 
mit evidence of the value of such buildings. 

The fact that no price had been paid for the lease was immaterial, for on 
was stipulated in writing, and proof that none had been paid could not change 
the character in which the defendant held possession of the premises under 
his written contract. 

It is immaterial to inquire whether the court erred in its charge to the jury, 
as the evidence is wholly insufficient to establish any imposition by the plaip- 
tiff upon the defendant in procuring his signature to the lease. 

Judgment affirmed. 

Mr. Justice Coxe took no part in this case. 


ZEFSSRESEEERE EEE 


73 


nen eau ees 5eeee Ss 0 0 EEE 


Heirs or Mary Criark v. Myra Crark Gates. 


It is a sufficient ground for the institution of a suit in a State Court to avoid a will and the probate 
of the same on proper allegations, that, under the estublished and settled jurisprudence of the 
Supreme Court of the United States, the United States Courts will not entertain enquiry into the 
validity of the will after the probate thereof in a State Court, and that the party causing the wil 
to be probated is fradulently endeavoring to evade the examination of all questions touching the 
validity and existence of the will by suits instituted in the Circuit Court of the United States. 

In all cases an action to set aside a will which had been probated, involves the reversal of the de 
cree of probate, the probate being merely ancillary to the will. 


PE meer ke ab EPESTE 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. Livingston, for plaintiffs and appellants. Smiley & Perin, Mois é 
Randolph and P. E. Benford, for defendant. 
Bucnanay, J. The plaintiffs, who are all residents of other States of the 
Union, and of foreign countries, allege themselves to be the representatives of 
the late Daniel Clark’s mother, who was his instituted heir under a will a 








mitted to probate and execution, many years ago, as his last will; that the 7 
defendant has lately caused another will, which she alleged to be lost or de- 
stroyed, to be probated by judgment of this court, as Danial Clark's last will, | 
whereby the plaintiffs’ rights are injuriously affected. Plaintiffs allege that 
the proceedings of the defendant in the premises were fraudulent ; that Danie! 
Clark left no will posterior to the will of 1811, which instituted his mothers 
his universal legatee ; that said Clark was never married, and that defendant 
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; -jg not his legitimate child, as asserted in the pretended lost will of 1818, which 
E she has caused to be probated ; that Daniel Clark’s mother was not only his Gams. 

F  (etamentary heir, but his forced heir; and that the defendant is fraudulently 
wdeavoring to evade the examination of these questions touching the exist- 
gee and validity of the pretended will of 1813, under which she claims, by 

jpstituting suits, (since the rendition of the judgment of this court, ordering 

the probate of said will,) in the Circuit Court of the United States for this dis- 
ourt, frit; in which suits defendant claims all the property that belonged to Daniel 
the (lark in his lifetime, from parties now in possession of said property ; the said 
(ireuit Court of the United States being a court which, under the established 
ralue gpd settled jurisprudence of the Supreme Court of the United States, cannot, 
With nd will not entertain any enquiry into the validity of the pretended will of 
0 ad. 1918, as the last will of Daniel Clark, after the probate of the will in the State 
Court. And plaintiffs charge these proceedings in the Federal Court to be a 
rome | fraud upon the decree of this court, which reserved specially to any one who 
ange | tad or has an interest in contesting the said will of 1813, the right to do so, 
inder notwithstanding the probate of the same. Plaintiffs allege further, that they 
are forced to institute suit in the State Court to avoid the pretended will of 
my, | panied Clark and the probate of the same, inasmuch as they cannot appear 
ain in the Circuit Court of the United States and set up any answer or exception 
tothe chancery suits there pending as aforesaid. The petition of plaintiffs 
concludes by praying that defendant be cited, and after due proceedings that 
the decree admitting to probate the will of Daniel Clark of 1818, under which 
defendant claims, be annulled and avoided, and for all other relief that the 
nature of the case may require, and law and equity will permit. 

To this petition defendant has filed the following exceptions : 

ist. That the District Court is without jurisdiction to annul the decree ad- 
nitting the will of Daniel Clark, of 1813, to probate. 

2d. That the petition discloses no cause of action. 

$d. That the allegations of the petition are vague and uncertain. 

I The first exception is based upon the fact, that the decree in question 

of the . rae . . , : 
to the | Was not a judgment of the District Court in which the action of nullity was 
hewil | instituted, but a decree of the Supreme Court on appeal from a judgment of 
_> the District Court, and which reversed the judgment of the District Court. 
ne | Without going into the enquiry of the admissibility of such an action in gene- 
nl, it suffices on the present occasion to say that the decree of the Supreme 
Court, which it is the object of this suit to annul, is one which upon its face 
invited contestation ; for it reserved, by its terms, the right to attack the will 
probated, not only to all persons who were not parties to the proceedings for 
the probate of the will, but even to one who was a party to those proceedings, 
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f the } 
i a be g the same. The words of the decree were, “reserving to the said 
I ad- Baerd Relf the right, if any he have, to oppose said will in any manner al- 


" lowed by law, as fully as he could have done had he not been a party to these 
_ Freeedings.” llth An. 135. 
_ And in this case the proceedings to probate the will cannot be separated 
“tom the will itself. 
_ forthe will probated was a will lost or destroyed; a will which is not in 
“Gistence, and of which the only record is in the testimony of witnesses as to 
_itscontents, and the decree rendered upon such testimony in the proceeding in 
“question. In all cases the action to set aside a will, which had been probated, 
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(an action of which the admissibility cannot be questioned, and of vila 
decided one, Graves v. McGehee, a few weeks since,) involves the reversal 
the decree of probate—the probate being merely ancillary to the will; 
this particular case it so happens that the will and its probate are simult 
and co-existent. To refuse, therefore, to the plaintiffs the right of action 4 
set aside the probate of this lost will, would be in fact to deny them the 







which the very decree of probate purported to secure to them. It is tin 
this court that such an argument should meet with any favor. Our deeresi 7 


the case of the Succession of Clark, 11th An., meant what it expressed, 
reservation of the rights of all parties in interest was substantial, not i 

II. The allegations of the petition which we have copied above, disclose, ® 
our apprehension, a cause of action. 

IIL. Those allegations are sufficiently explicit to put the defendant upealll 
defense. Certain facts are categorically stated, the non-existence of a will of 
Daniel Clark subsequent to that of 1811; the illegitimacy of defendant; th 
institution of suits by defendant in the Circuit Court; the impossibility of gp. 
testing the will under which the defendant claims in that court; the frandy. 
lent purpose of defendant in the institution of the suits in the Circuit Court; 
the inability of these plaintiffs to become parties to those suits: all of which 
must be taken for true, for the purpose of deciding upon these exceptions, 

It is, therefore, adjudged and decreed that the judgment of the District 
Court be reversed; that the exceptions of defendant to the actions of 


plaintiffs be overruled ; that this cause be remanded to the District Court to — 


be proceeded in according to law, and that the appellee pay costs of appeal. . 

Merrick, C. J. The plaintiffs in this action were not parties to the proceed 
ing in which the will of 1813 was admitted to probate. They are, therefore, 
not only not concluded by the decree, but their right to contest the will ina 
direct action was expressly conceded in the opinion and reasoning of the court 
in that case, 11 An. 131. The only advantage the defendant gained by the 
decree, as between these parties, was the status of universal legatee, which 
throws the burden of proof upon the party seeking to deprive her of her posi- 
tion as such. 

On looking into plaintiff’s petition in order to ascertain whether the allege 
tions therein are sufficient to maintain the action if established, I find, among 
much vagueness and irrelevant matter, the direct averment that Daniel Clark 
left no will posterior to the will of 1811. This averment can be established by 
showing that the supposed will of 1813 was a forgery, or that the testimony of 


the witnesses on which the same was admitted to probate was false. This 


proof the plaintiffs are entitled to administer, and their action ought to have 
been entertained in order that they might produce it if they are able, and the 
action be proceeded in as in other cases. 

Holding these views, I concur in the decree. 

Mr. Justice CoE concurred in this opinion. 
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e © Gp whom he is called to testify, yet the fact may be chown as affecting his credibility. 





sae BOF SRS SESE 











NEW ORLEANS, MARCH, 1858, 


J. MoCuiure v. Roperr Kine. 


it is not a good objection to the competency of a witness that he is a creditor of the party 


Where it does not appear that a party was aware at the time of crossing his adversary’s interroga- 
tories that the witness had an interest in the event of the suit, the objection may be made, although 
not reserved. 





PPEAL from the District Court of the Parish of Tensas, Farrar, J. 
H. B. Shaw, for plaintiff. Farrar & Reeves, for defendant and ap- 


Gorz, J. This is a suit on a contract by which plaintiff undertook to build 
ten double negro quarters for defendant, for the price of $5000 according to 
certain specifications. Plaintiff further claims to recover of defendant $1045 
for what he terms “ other” and “ extra” work. 

Plaintiff annexes to his petition his account, which he credits with 
$2937 60. 

The answer admits that the contract was made, but avers it was violated in 
almost every particular by plaintiff, and claims judgment for damages to the 
amount of $6668 63, in reconvention of plaintiff’s demand. 

This case was submitted to a jury, who rendered the following special ver- 
dict: “ We, the jury, find as follows, viz., that the plaintiff be allowed full 
compensation as per contract, and that all extra charges be deducted in lieu of 
damaged lumber ;” and upon this verdict a judgment was rendered against de- 
fendant for $2062 37, and costs. 

It appears to us that this verdict is not sufficiently precise and lucid, for, ac- 
cording to the contract, each cabin was estimated at five hundred dollars, and 
the jury do not inform us whether all the cabins were finished or only a part. 

But besides this objection to the verdict, there is also an error in the ruling 
ofthe lower court, which must cause this case to be remanded. 

The depositions of Follansbee and Yeakle, taken by commission, constitute 
the whole of plaintiff’s testimony. 

Follansbee’s deposition was objected to, on the ground that he was an inter- 
ested witness—he having sued plaintiff by attachment, and garnisheed King, 


_ and defendant excepted to the opinion of the court rejecting the admission in 


evidence of the suit of Follansbee v. McClure and R. King, garnishee, which 


_ was offered for the purpose of showing that the said Follansbee was an inter- 
_ tted witness in this cause. 


‘Tt is true that a creditor of a party is not necessarily incompetent as a wit- 


| tess for him, but we think that defendant ought to have been permitted to 
| have offered in evidence the suit of Follansbee v. McClure, in order to give the 
_ jury the knowledge of the position of the witness as affecting his credibility. 


It is objected that interrogatories to Follansbee were served on the defen- 


_ tant, and crossed by his counsel, and no objection made to his competency, 
_ ad no reservation made of any objections whatever ; it does not appear, how- 
_ ver, that the counsel of defendant was aware at the time of crossing the in- 


terrogatories of the interest of Follansbee in the event of this suit. 
It is, therefore, ordered, adjudged and decreed that the verdict of the jury, 
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and the judgment of the court thereon, be avoided and reversed, and that this | 
cause be remanded for further proceedings, according to law, in the lower ; 


court, with instructions to the judge a guo to permit defendant to offer in ey. 
dence the suit of Lambert T. Follansbee v. James McClure ; and it is orders 
that plaintiff and appellee pay the costs of appeal. 

Mr. Justice Voorntes took no part in this case, on account of indispositign 

Sporrorp, J., dissenting. Ido not think it necessary to remand the caus 
for evidence which is already in the record. 

The suit of Follansbee v. McClure, which the defendant offered for the pur. 
pose of “impeaching” Follansbee’s testimony, whom he had previously enogg. 
examined without making or reserving any objections, is attached to the bill of 
exceptions. It appears to have been instituted after the witness gave his test. 
mony, and only shows that he claimed to be a creditor of McClure. This jg 
not sufficient to impeach the witness; nor, in my opinion, would the congp. 
sions of the jury upon the evidence have been changed had the court ruled 
differently. : 

The verdict appears to me sufficiently intelligible. 

The contract price for building the ten cabins was $5000. The bill for other 
work and lost lumber, not embraced in the contract, was $1045. 

The defendant pleaded an extravagant demand of $6668 63 for damages in 
reconvention. 

The jury found “that plaintiff be allowed full compensation as per contract” 
(that is $5000), “and that all extra charges be deducted in lieu of damaged 
lumber ;” that is, they found that extra work was done and lumber lost to the 
amount of $1045, as charged, but damages were found to that amount upon 
the reconventional demand, which two claims were to off-set each other. 

This verdict authorized the Judge to give the plaintiff a judgment for $2062 
40, as he did, that is for $5000, the contract price, less $2937 60 already paid, 
as admitted by the plaintiff. 

The evidence of defendant’s own witnesses show that this judgment has 
done him no injustice. His overseer says that “if the lumber were good, the 
houses were built very well.” Another of his witnesses, Mr. Grant, saysthat 
one or two of the quarters had damaged lumber in them, the others were of 
cypress and of good lumber. Merely for the inferiority of lumber thus used 
in one or two of the cabins, the defendant has been allowed over $1000, by 
way of damages: that is more than the whole contract price for two cabins, 
materials and all. I think he, at least, has no right to complain of the verdict 
rendered by his neighbors, a jury asked for by himself, and who appear to 
have given the case a careful investigation. The Judge who presided refused 
a new trial, and, I think, we should affirm the judgment, and end this litige- 
tion. 
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Eucexs Woop, Wivow Neety, v. J. O. Sroxes, Administrator. 


A donation of a sum of money at a future time by a marriage contract does not require a delivery, 
neither is it necessary that it should be in the form of a testament to render it vaiid. 

Donations by marriage contract cannot be impeached or declared void on pretence of want of ac- 
ceptance. C. C. 1782. 

The Act of the Legislature of 81st March, 1850, amending Art. 1789 of the Civil Code, did not remove 
the restriction imposed by Art. 1745 of the Code, upon persons contracting a second or a subse- 
quent marriage who have children by a former one, from giving to the spouse of the second or 
subsequent marriage more than the least child’s portion as an usufruct and not to exceed one- 
fifth of the donor’s estate—the latter Article is unrepealed and in full force. 


PPEAL from the District Court of the parish of East Baton Rouge, Beale, J. 
J. M. McCutcheon, for plaintiff and appellant. A. M. Dunn, for de- 
fendant. 

Merrick, C. J. James Stokes, having three children living by a former mar- 
riage, entered into a marriage contract with the plaintiff, wherein, “as a 
further proof of the friendship which he bore his said future spouse, be made a 
full and entire gift to his said intended wife of the sum of five thousand dollars, 
to be levied off his estate and paid to her without the interference of law by 
his executors, heirs or administrators after his decease, should his said intended 
wife survive him, and in the event of the death of the said future wife before the 
decease of the said husband, then the aforesaid sum of five thousand dollars is 
to descend to her lawful heirs and to be paid to them according to the law of 
the State.” 

The parties were duly married, and lived together until the death of the 
donor, James Stokes. 

The suit in its present form is brought to claim from his succession the amount 
stipulated in the marriage contract. 

The District Judge reduced the donation to the usufuct of one-fifth of the 
estate of James Stokes, deceased, during plaintiff’s life, and she has appealed. 

It is contended by defendant’s counsel that the $5000 promised must be 
considered as a donation; and because there was no delivery, and the act is not 
formal as a donation mortis causa, it must be considered void, ab initio. 

A donation of a sum of money at a future time by « marriage contract, does 
not, we think, require a delivery, neither is it necessary that it should be in 
the form of a testament to render it valid. ©. C. 1728, 1788, 1735. 

It is next objected that the donation was not accepted in its precise terms. 
Donations made by marriage contract cannot be impeached or declared void 
on pretence of want ofacceptance. C. C. 1732. 

It is further urged by defendant's counsel that if the instrument be valid as 
a donation it must be reduced to an usufruct of one-fifth of the estate. 

This raises the important question, whether the Act approved 81st of March, 
1850, amending Article 1739 of the Civil Code, was intended to remove the 
restrictions imposed by the Code upon persons contracting a second or a sub- 
sequent marriage who have children by a former one. 

The statute read by itself has doubtless given rise to the impression, that 
the broad and comprehensive terms used are applicable to all marriage con- 
tracts entered into in due form, or testaments made since the passage of the 
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statute. The Act is as follows: “ Be it enacted, dc, That Article one thousang 
seven hundred and thirty-nine of the Civil Code which reads thus: ‘One of 


the married couple may either by marriage contract or during the 

in case of his or her leaving no children nor legitimate descendants, give to the 
other in full property all that he or she might give to a stranger. And in cage 
the donor leaves children or legitimate descendants, he can give to the others 
tenth-part in full property or the usufruct of one-fith of all his property,’ be and 
the same is hereby altered and amended so as to read as follows: Either of the 
married couple may, either by marriage contract or during the marriage, give 
to the other in full property all that he or she might give to a stranger.” 

This statute which, in conformity to Art. 116 of the Constitution, reénacts 
and publishes at length the Article or section amended, contains no repealing 
clause. It cannot, therefore, repeal any other Article of the Civil Code, unless 
it contains provisions irreconcilable with such Article, for “‘ The law does not 
favor repeals by implication, and when laws in pari materia are to be inter. 
preted, that construction is to be preferred which will give effect to all their 
provisions.” 5 An. 122, Succession of Hébert. 

The statute of 1850, consequently, must be read in its place as Article 1789 
of the Civil Code. It then becomes a general provision of law forming a part 
of the Civil Code, subject to the limitations and exceptions found in other 
Articles of the Code not irreconcilable with the same. As it does not purport 
to repeal any Article, it must be construed in reference to all the Articles on 
the same subject-matter. OC. C. 17. 

We then find the general rule prescribed by the Article 1739 as amended, 
and the exception in the unrepealed Article 1745, in the case where a man or 
woman contracts a second or subsequent marriage having children by a former 
one. In such exceptional case the husband can give to his wife or she to her 
husband only the least child’s portion, and that only as an usufruct and in no 
case shall the portion of which the donee is to have the usufruct exceed the 
fifth-part of the donor’s estate. C. C. 17465. 

This, then, limits the Article 1739, as the District Judge correctly observes, 
to persons who have no children by a former marriage. 

The petition alleges the estate to be worth $20,000. The donation of $5000, 
therefore, exceeds the usufruct of one-fifth of the entire estate, and must be 
reduced accordingly. If the plaintiff is unable to give the security required, 


the courts can manage the property, under Art. 556, for the benefit of the usu- 


fructuary. See case of Succession of Antoine Tassin, 12 An., 885. 

The court did not err in dismissing the demand for one-half of the value of 
the community. The widow in community can claim this only after the set- 
tlement of the estate by the administrator, and to this end she has a right to 
call upon him to render his account, and to provoke a partition. She cannot, 
in the first instance, sue for a sum of money, the supposed value of one-half of 
the community, as appears to have been attempted in this case. 


Judgment affirmed. 
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A. P. Berraup v. Zenon Biovrn. 


The buyer has not the right to suspend payment of the price, under Art. 2535 of the Code, where he 
has made a sale of the land by the same description and for the same price, without warranty 
against the disturbance which is made the ground of resisting payment, and which was specially 
mentioned in the conveyance to his vendee, 


PPEAL from the District Court of the parish of St. James, Duffel, J. 

4 J. H. Iisley, for plaintiff and appellant. Lacy & Upton, for defendant. 

BucnanaN, J. The plaintiff sued out an injunction in August, 1852, to pre- 
yent the collection of $6000 and upwards, being two-thirds of the price of land 

by him from the defendant. 

There are two grounds for plaintiff's injunction, The first is a disturbance 
gceasioned by the claim of Eloi Hébert to a portion of the land sold, (the said 
daim stated in the petition as seven acres, but proved by actual survey to be 
oily four acres). The second ground of injunction is the existence of predial 
gervitudes not disclosed at the time of sale. 

Upon the first ground. The purchaser has in general the right to suspend 
the payment of the price of the sale, when he has just reason to fear that he 
may be disquieted by the claim of a third person, until the seller gives him 
seourity. ©. C. 2535. 

But it is in proof that plaintiff has sold the land purchased by him from 
defendant, by the same description and for the same price,. without warranty 
against the disturbance pleaded in this suit, although specially mentioned in 
the conveyance from plaintiff to his vendee; which act of plaintiff amounts to 
awaivyer of the right reserved to him as vendee of defendant, under the Arti- 
de 2585 of the Code. Goodwin v. Chesneau’s Heirs, 3 N. 8. 

Upon the second ground of injunction (the existence of servitudes not men- 
tioned in the deed of sale) the plaintiff has offered no proof. 

Under the peculiar facts of the case, we do not think proper to award 
damages, as for a frivolous appeal. 

Jadgment affirmed, with costs. 

Merricx, C. J. In my opinion, neither the law in regard to sales per aver- 
tionem nor redhibition are applicable to this case. 

It matters not whether the sale has been made per aversionem or otherwise, 
the warranty against eviction covers every part of the tract sold. Neither is it 
of any consequence how inconsiderable the part evicted may be, considered 
with reference to the whole quantity sold; it is still covered by the warranty. 
Were it otherwise, a planter might be evicted of a small fraction of his plan- 
tation, yet embracing his sugar house, and he would be without redress : or, 
in the present case, his plantation might be entirely severed and all commu- 
tication between the two portions cut off by an adverse claim, and because he 
was evicted of less than one-twentieth of the whole tract he would be informed 
that he was deprived of all warranty. 

The obligation of warranty in Louisiana is personal. 1 N. S. 352, 6 N. S. 
$21, 11 Rob. 522. It does not run with the land as at common law, and hence 
the vendee cannot avail himself of it except by a transfer and subrogation from 
the former owner. It would thus seem that in a proper case the persdn in 
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whose favor a covenant of warranty was stipulated might have an action 
case for a breach although he had parted with possession. 

Suppose A sells for cash to B a tract of land as containing 1000 a 
Immediately after the sale it is discovered that the tract contains but § 
acres. Or suppose Bis evicted of 500 acres. Thereupon B’s creditors 4 
the tract under execution, and B being unable to make payment, they gel] i» | 
same. Now, is B without remedy? Perhaps his land has not sold for o . * 
third as much as it would have done had there been the full quantity, . : 
Sheriff’s sale would not defeat the warranty, neither would a private sale, : ; 
a private sale would not, the plaintiff has lost none of his rights by the guarded 
manner in which he has transferred the land to his mother since the ingtity. 
tion of his action. The defendant was no party to that sale, and I du — 
it can fairly be construed as a gratuitous release in his favor. 

In the case of Goodwin v. The Heirs of Chesneau, 3 N. S. 422, it is ssid ta 
“by the warranty the vendor contracted, not only that the vendee should not 
be evicted, but that all other persons who held under the buyer should enjoy 
the thing.” ‘The exception to the rule, the court says, arguendo, being wher 
the first vendee was “ without interest” by having alienated without warranty, 
In the case of Simms v. Parker it is said, that the vendee’s right to sue wa 
complete the moment the person to whom he sold was evicted. 4 N. 8. 210, 

Possession at the time of eviction is not therefore, under our law, absolutely 
necessary to enable a party to maintain an action on account of the eviction, 
Whether the supposed exception exists where there has been a sale without 
warranty according to the obiter dictum in the case of Goodwin v. The Heirayf 
Chesneau may on principle well be doubted. But if such exception does exist, 
it seems to me to be without application to the present case. 

The plaintiff was in the possession of the tract of land as owner wheat 
instituted the action of injunction. The survey shows, that he is threatened 
with the eviction of a strip of land running across the entire tract, severing his 
plantation in two portions and cutting off all communication between ‘the two 
parts thus divided. 

Now it is clear, that when the plaintiff instituted his suit, his pretiidlig 
were well founded, and he was entitled to have his injunction perpetuated 
unless the defendant gave the security required. 

It is now to be considered whether he has forfeited that right or relessil his 
action ; because, he cannot be deprived of his rights without some act on his 
part. 

Tf his necessities compelled him to sell, the threatened eviction would of 
course diminish the price which he could obtain; and, if he were poor, his 
own warranty would be valueless and the sale would be on a par with one 
without warranty. Ought not the vendor to make up the difference in either 
case? Ought he to profit by the difficulties which his own want of title had 
increased if not induced? It appears to me not, and that the vendor is net 
under such circumstances, the less bound by his covenant of warranty. I can 
see no reason why he should not be held according to the terms of his contract 
But in the sale of plaintiff to his mother it appears to me that the plaintiff, 
so far from abandoning his demand, was bound to insist upon it for the benefit 


of his vendee L 
In the act of sale the plaintiff says he makes conveyance “ only under ' 
warranty which he holds of his vendors.” = 
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act, after specifying the amount of cash paid, contains these clauses which 
“fave been supposed to be a waiver of plaintiff's cause of action, viz : 
4 And whereas the sum of $6,133 33, which remains to complete the price of 
this sale, forms exactly the amount of the two promissory notes which are still 
due to the succession of the said Zenon Blouin as above mentioned, (and for the 
, of the amount of said notes an action has been instituted against the 
sent vendor by the administrator of the succession of the late Zenon Blouin, 
inthe Fourth District Court of the State of Louisiana, in and for the parish of 
St. James, under No. 274 of the docket of said court,) it is understood and agreed 
between the parties that the said purchaser promises and agrees by these presents 
' tp pay and discharge the vendor therefrom (if she is legally condemned) the 
amount of the capital, interests and costs of said promissory notes above described 
to the succession of said Zenon Blouin and to assume the said mortgage to secure 
the payment.” 
_ * And the said vendor, in virtue of the agreement which the purchaser here as- 
gumes to pay interest and costs, surrenders by these presents in her favor all dimi- 
aution which may be made in the amount of said notes, wishing and intending that 
the purchaser shall profit thereby if such be the case.” 

“The vendor transfers moreover to the said vendee all his rights and actions in 
warranty which he holds against his vendors, subrogating the said purchaser to all 
his rights and actions for her to exercise and enjoy in the same manner as they 

- night have been by himself.” 

In this language I discover nothing which sounds to me like a release of plain- 
tif's demand. It seems to me, as before observed, that it rather contemplates the 
prosecution of the plaintiff's just cause of action for the benefit at least of his 
mother if not of himself. And what right has the defendant, who is no party to the 
teed, to insist upon it? He does not seek to avail himself of the stipulations made 
therein against the vendee personally, but chooses to press for judgment against 
the plaintiff in injunction. 

The instrument, as already said, was foreign to him and not made for his profit 










at 


- 
gs 
wc ry 


eb 






Es 





Sisek EFF Ex 


a 


ARLE 


FRE 


or advantage. 
__ I think, therefore, the judgment ought to be reversed and that the defendant 
should be compelled to give security against eviction. 
Mr. Justice Cotx concurred in this opinion. 
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A. Grravp et al. v. H. Mazter et al. 


The Article 1965 of the Civil Code, which provides that the action to annul a contract made in fraud of 
‘the rights of creditors, is to be exercised by the representive of the creditors when there has been a 
tession of property, is no longer in foree, having been changed by the Act of the Legislature, of 1855, 
(Revised Statutes, pp. 256, 257,) which authorizes, in express terms, the institution of such a suit by 

_ a individual creditor after the cession of property. 

The plea of want of service of a petition of intervention, is a dilatory exception, which is waived by 

“pleading to the vagueness and insufficiency of the petition. , 


PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
C. Belcher and Beatty § Bush, for plaintiffs and appellants. Thibodaux § 
f Blake and R. D. Jordan, for defendants. 
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Bucnanan, J. After a petition filed by Mazier for a voluntary 
property, but before the meeting of his creditors and the appointment of a defini 
syndic, some of Mazier’s creditors instituted this suit, charging him with 
ment of property and illegal preferences. The petition sets out in detail the fr 
complained of, and concludes by a prayer, that all the creditors named as impl 
ted with Mazier in the several frauds and illegal preferences mentioned, be mm 
parties defendant and cited to answer ; that the insolvent debtor, Hypolite 
be arrested, &c.; and that the several payments and sales made by Mazie? toiy 9 
other defendants, be annulled and avoided, &c. a i a 

A CR eS cate NE eget “Eater, and citations to le fens 
dants. 

As soon as a definitive syndic had been appointed, and before issue joi 
syndic, Cleophas Lagarde intervened in the suit, with leave of the court, 
the allegations and joining in the prayer of the petition. A default was 
quently taken on motion of plaintiff's counsel, against those creditors who bad _ 
been served with citation. After this default taken, those creditors filed variogs — 
exceptions to the original petition and petition in intervention ; of which exeap 
tions, only two require notice. sat 3 

The first is, that after the cession of property is made by an insolvent, and ay 
order granted staying proceedings, the syndic appointed by the creditors is alone 
authorized to institute such an action as this. aes 

And the other exception is, that the intervention of the syndic — 
cause of action, and has not been served upon the defendants. : 

The first named of these exceptions is based upon the Article 1965 of the Givi q 
Code, which provides, that the action to annul a contract made in frand of the } 
rights of creditors, is to be exercised by the representative of the creditors, when — 
there has been a cession of property. If this were still the law, the irregularity 
in the institution of the action would have been cured by the intervention of the 
syndic and his adoption of the allegations of the petition ; especially as that — 
vention was made before any exception taken. 

But the law on this subject has been changed by the Act of 1855. The 2 
and 24th sections of that Act (Session Acts, p. 436; Revised Statutes, pp. 256, 
257), are copied from the 11th and 13th sections of the Act of 1840 (Bullard & 
Curry, 474, 475), and authorized in express terms the institution of a suit like 
this by an individual creditor, after the cession of property. See section 21, p. 
435 of the Sesion Acts of 1855 and p. 256 of Phillips’ Revised Statutes, And 
upon this point a radical change of legislation must be specially noticed. The 
change is found in Article 21st of the Act of 1855, which is identical with the 
10th section of the Act of 1840, (Bullard & Curry, 474,) with the exception that 
the Act of 1840 applies to debtors who have not voluntarily surrendered theit 
property ; while the Act of 1855 applies to debtors who have surrendered. thelr 
property. The cases in 3d Louisiana, 461, and 4th An. 365, which were dete 
sions previous to the Act of 1855, are therefore no longer to be viewed as author- 
ity upon this point of practice. is 

The other exception, so far as it regards the want of sufficient precision or detail 
in the petition of intervention of the syndic, is not tenable. The syndic therein 
“adopting all the allegations of the petition herein filed, prays judgment against 
the defendants as prayed for in the original petition, and for general relief.” Now, 
the defendants who except, cannot pretend ignorance of the allegations of thet 
ginal petition which the record shows had been served upon them. But itis@® | 
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the intervention has not been served upon the defendants, who except. 

i CRE UE REMIT NER: eT mG 8 
~ s of the intervention, shows that exceptors have seen and taken cog- 
fe + of its ‘csaivatn. Even granting that, under Article 393 of the Code of 
& - Practice, defendants are entitled to have the intervention served upon them, what 
. | ithe legal consequence ? Why, assuredly, only that they are not obliged to an- 
My: - grer the intervention until it is served upon them. But no default had been 
- gaked for against these defendants upon the intervention, only upon the original 

Evidently, the plea of want of service of the intervention, is nothing 
bet a dilatory exception, not at all a ground for putting the intervention out 
of court. We think the defendants have waived service of the intervention, 

, as they have done, to its vagueness and insufficiency. 
“fhe judgment of the District Court is, therefore, reversed ; the exceptions filed 
by the defendants overruled ; and the cause remanded, to be proceeded in accor- 
ding to law ; defendants and appellees paying costs of appeal. 

‘Voorues, J., dissenting. The object of this suit is to subject the defendant, 
HL Mazier, whom the plaintiff's allege to be their debtor, to the penalties and 
forfeiture of privileges consequent upon a fraudulent surrender of property ; and 
to annul the payments made by him to other creditors, his co-defendants, and 
recover from them the amounts which they have received unjustly and by pre- 
ference. The petition was filed three days after the surrender made by Ma- 
sier had been accepted by the District Judge for the benefit of his credi- 
tors. 

A writ of arrest was issued against the insolvent debtor, but ineffectually ; 

and eight out of the other defendants were cited in the latter part of September 
and begining of October, 1857. In the méantime, and previous to the citation 
being made on any of these parties, a provisional syndic was appointed, a meet- 
ing of creditors held, their deliberatoins homologated without opposition, and a 
syndic appointed, who qualified immediately. On the 27th of October, a judg- 
ment by default was entered against all the defendants, except the insolvent debt- 
or, who had not been arrested, and Vignerie and Cardillac, upon whom citation 
could not be made, as appears by the return of the Sheriff. But the day pre- 
vious, the syndic had filed a petition of intervention, in.which he adopted the al- 
legations of the plaintiff's petition, praying for “judgment accordingly. There 
was no prayer for the citation of the defendants, nor were any steps taken to have 
them cited to answer the intervenor’s demand. 
‘ Bome of the defendants filed seperate peremptory exceptions, claiming the dis- 
missal of the action and of the demand of intervention on the ground, among 
others, that the surrender having been accepted, individual creditors could not 
institute such an action. The court below having decreed that the plaintiff's ac- 
tion and the intervenor’s demand be dismissed, they have both appealed from that 
decree. 

“In order to arrive at a correct conclusion touching this matter, it is necessary 
to keep in view the two-fold character of this suit. With regard to the credit- 
ors who are sued, it is the nature of a revocatory action; whilst, in relation to 
the insolvent debtor, its object is to have him deprived of the benefit of the in- 
tolvent laws, and subjected to the penalties attached to a fraudulent surrender. 
‘The cession having preceded the institution of this suit, .and none of the defen- 
ants having been cited previous to the appointment and qualifying of the syn- 





| tie; the revocatory action could not have been brought by the plaintiffs in their 
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individual capacity. After a surrender, the syndic alone has that right um 
the Act of 1855, p. 436, sections 22 and 24; for its provisions are mere 
reénactment of the Act of 1840, p. 134, sections 11 and 14, and are not 
tory to Article 1965 of the Civil Code in that respect. 4 An., 365. 
can the plaintiff’s action be maintained by the aid of the intervention filed 
syndic, upon which no legal steps whatever appear to have been taken, ¢. Bp 
393. Besides, the intervention does not give character to the suit : “the Judes 
cannot refuse to admit it, but must pronounce on its merits, at the same 
that he decides the principal action. OC. P. 394. It is the duty of the interys 
to be always ready to plead, or to exhibit his proof, in order not to retard th 
principal suit, for the reason that he has a seperate remedy to enforce his r 
C. P. 391. Had the petition of intervention been served on the de 
this might perhaps have saved the action thus improperly brought by 
plaintiffs in their individual capacity; but, as the matter now sand am 
nothing before the court. The exceptions pleaded in this, case are 
and fatal to to the action. I think, however, that the Judge a quo erred in die 
missing the action as regards the insolvent debtor, Mazier, who had not 
made a party to the proceedings in the court below. 

I am, therefore, of opinion, that the judgment of the court below ought to be 
affirmed, with costs, reserving to the appellants the right to proceed ne 
insolvant. 

Merrick, CO. J., concurred in this opinion. 
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Joun Frercner v. Catnertne HEn.ey. 


Where, in an action for divorce, an ex parte order had been made allowing the wife $75 per month for 
her support and on a rule to show cause why execution should not issue, the execution was ordered 
for a less sum than $300, held: that an appeal did not lie from such order. 

Ex parte orders for the allowance of alimony cannot bind the opposite party except they may furnish 
one of the items of proof to justify a third person in demanding from the husband payment for the 
necessary supplies furnished the wife during the pendency of the suit. 


PPEAL from the District Court of the Parish of Concordia, Cooley, J. 
E. Sparrow and H. B. Shaw, for plaintiff. J. H. Veazie and A. N. Ogden 
§ Stansbury, for defendant. 

Merrick, C.J. The present appeal is taken by plaintitt from a decree awant 
ing execution upon an order allowing defendant $75 per month alimony. The 
plaintiff instituted the present suit for a divorce a vinculo matrimonii, and the | 
defendant reconvened, claiming a seperation from bed and board. At the time — 
of filing her answer the defendant obtained an order from the Judge at chambers 
allowing the alimony claimed. 4 

The plaintiff, in answer to a rule taken upon him, alleges that the ex parte onder a 
of the Judge is a nullity, and cannot in any manner bind him. ‘ 

It is true, that the order of the Judge made at chambers in this manner Ca — 
not, by itself, prejudice the party against whom it is made, for the reason, that wit 
no one can be condemned unheard. In the case of Bernard v. Vignaud, A 
N. 8. 9, this court said, “To condemn without first hearing a defendant, oF wit 
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s¢ him an opportunity to be heard, is contrary to all principles of equity 
wd law. Therefore, a judgment rendered against a person without citing him 
Sy ‘jn the ordinary manner, without his appearing, or anything deemed equivalent 
jocitation or appearance is utterly void, and imports such absolute nullity, 
that any one the least interested in opposing its effects may have such nullity 
ced.” See also 6 L. R., 577, and 9 An, 496. 
_ But in the case before us a rule was taken upon the plaintiff to show cause 
“phy exceution should not issue upon the order of the Judge allowing the ali- 
mony. On ahearing of the rule, with testimony before him, the Judge ordered 
tion to issue for the amount of the alimony then due under the order. 
Here, then, the Judge did not make an ez parte decree. But in looking to the 
former order we find the judge has only awarded execution for three months, 
viz: $225. This is not within our jurisdiction. Until there is some attempt 
to execute the ex parte order for a further sum it cannot work that irreparable 
injury which will entitle the party to appeal. 

We take occasion to say, that we are aware that the courts in many parishes 
are in the habit of giving ex parte orders for the allowance of alimony, but we 
do not consider that such orders can bind the opposite party, except they may 
furnish one of the items of proof to justify the third person, whose house is 
assigned as a residence for the wife and others, in demanding from the husband 
payment for the necessary supplies furnished her during the pendency of the 
suit; and for this purpose, and to assign a place of residence for the wife, such 
orders may be proper. 

It is ordered, that the appeal in this case be dismissed without prejudice to 
the appeal of either party on the final decree, the appellant paying the costs of 


this appeal. 






_ ss STFS BS 


se 25 


Bernarp De Santos v. Cuoartes H. Taney. 


The right of a broker to a commission upon a sale, depends entirely upon the completion of the 
sale, and brokerage is not due until the sale is executed. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
G. & C. E. Schmidt, for plaintiff. Hunt & Denegre, for defendant and 
appellant. 

Bucuanan, J. The plaintiff, a real estate broker, was employed by defend- 
ant to sell three houses ; and in October, 1855, P. Avegno made an offer, through 
plaintiff, to defendant, to buy the houses for fifteen thousand five hundred 
dollars cash. The defendant in writing accepted this offer. On the 31st of 
October, 1855, plaintiff notified defendant that the act of sale of the said houses 
Was ready for signature at the office of Mr. Ducatel, Notary. But a discussion 
arose at the Notary’s office between the defendant and Mr. Aveyno, about the 
payment of the taxes for the current year: Avegno stating that he had agreed 
" with the broker to be responsible for no more than two-twelfths of the same ; 

: _ While Janey stated his intention to be, to have the sum named for his property, 
* } Without any deduction whatever for taxes. Upon this, the bargain was broken 
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off. In the words of Avegno, examined as a witness for plaintiff, he “aid ne t 


buy the property, because Janey wanted witness to pay the taxes | 
whole year of 1855.” And in his cross-examination, Mr, Avegno says: 


to him.” 


| The right of a broker to a commission upon a sale, depends entirely upon ‘ 


| the completion of the sale. This was settled by this court in the cases ot 
Blane v. The Improvement Bank and Didion v. Duralde, both reported ig 
2d Robinson. In the former of these cases, Judge Martin says: “ In the con 
tract of brokerage, nothing is paid unless a bargain is effected.” The learned 
counsel for plaintiff argues that in the case at bar there was in fact a 
although there was no sale executed. The evidence scarcely bears out this 
assertion. Nothing was said in the written proposition and acceptance of the 
parties, about the taxes of 1855, although it appears that those taxes had been 
a subject of agreement between Avegno and the broker. But even Supposing 
the understanding and agreement of the parties upon the terms of sale to have 
been complete, yet, before the sale was completed by the signature of a note 
rial conveyance and the payment of the price, the parties, by common consent, 
released each other from their reciprocal engagements. We understand the 
word “bargain” to have been used by Judge Martin in a more extended sig. 
nification, as meaning not an agreement executory merely, but an agreement 
executed. In all the cases cited by plaintiff's counsel— Gottschalk v. Jen- 
nings, 1st Annual; Jenkins v. Trott, 3d Annual; Levistones v. Landreaug, 
and Lestrade v. Pereirs, 6th An.—the contract was consummated, although, 
through bad faith on the part of the principal towards the broker, the contract 
had been suspended and in appearance abandoned. But the circumstances of 
the present case present no analogy to those cited. The defendant has prac- 
ticed no fraud upon the plaintiff. Whether he has even sold the property to 
any one, does not appear. But it is certain, he has never sold it to Avegno, the 
party whom plaintiff had introduced to defendant. Negotiations for sales 
through brokers, interrupted and broken off at every stage of progress towards 
completion, are of daily and hourly occurrence. But all the authorities con- 
firm the doctrine of Judge Martin, as we understand it, that no_brokerage is 
due until the sale is complete and executed, that is to say, until the considera- 
tion of the sale has passed to the vendor. 

It is, therefore, adjudged and decreed, that the judgment appealed from be 
reversed, and ours is for defendant, with costs in both courts. 

Sporrorp, J., on application for a re-hearing. I concur in refusing a re-hear- 
ing, because there does not appear to have been a perfect bargain, and this on 
account of the broker’s neglect to stipulate clearly concerning the taxes. Ido 
not think it necessary that the consideration should have passed, but I con- 


sider brokerage earned so soon as the broker has effected a complete bargain } 


between the parties. 


witness mentioned to Mr. Taney the agreement he had made with Santos about j 
the taxes, Zaney remarked that if he, witness, did not pay the taxes for 1855, A 
he could (not ) buy the property. Witness answered that it was indifferent — 
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~ Hormes & Cravss v. ©. T. Dunn, Administrator, et al. 
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Ina proceeding to render the Sheriff liable for failing to return a writ of flerit facias before the 
return day, to which the sureties were made parties, the court properly allowed a trial by jury. 
{he insolvency of the defendant in execution, of itself, will net exonerate the Sheriff from liability 

ander the statute. 















PPEAL from the District Court of East Feliciana, Ratliff, J. 
W. F. Keenan, for plaintiffs and appellants. Fugua & Kilburne and 
Bowman & Delee, for defendants. 

SrorrorpD, J. The object of this proceeding is to render the former Sheriff 
of the parish of East Feliciana, liable for failing to return a writ of fieri facias 
on or before the return day. The Sheriff having died, his administrator 
and sureties were made defendants, and the cause was tried after the ordinary 
delays. 

If the proceeding had been by rule or on motion merely, the Sheriff alone 
would have been notified, and the trial would have been summary and with- 
out a jury. 

But as a claim in damages for neglect of duty was coupled with the alleged 
liability under a special statute, and the sureties were made parties, who were 
entitled to the usual delays and forms of trial, we think there was no error in 
allowing a trial by jury. 

The case Las been twice tried before a jury ; and on both occasions, a ver- 
dict was given for the defendants. 

The District Judge, by granting a new trial, indicated that he thought the 
law of the case was with the plaintiffs. Upon the authority of Gordon v. 
Carpenter, 10 An. 128, to which this case is very similar, we think the judgment 
must be reversed. 

The Sheriff kept the writ several months, and died without making any re- 
turn. It was found in his office. A deputy, indeed, says that he once made 
ademand of the defendants in execution, who pointed out only some old fur- 
niture, and that he notified the plaintiffs of his inability to make the money; 
but the same witness says, that his principal, the Sheriff, then took the writ 
and promised to execute it. There is evidence that the Sheriff complained 
that the party against whom the writ issued treated him badly. At all events, 
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: there is no showing that he ever attempted to execute the writ as he under- 

took to do, or that any demand was ever made by himself or deputy upon the 
: plaintiffs or their attorney, to point out property, and no return whatever was 
‘ made, The alleged insolvency of a defendant in execution, of itself, has never 
; been held to exonerate a Sheriff under such circumstances. McGee v. Rob- 
| Bing 2 An. 411; Bland & Adams v. Wilkinson, 11 An. 278. 


It is, therefore, ordered and decreed, that the judgment of the District 
Court be avoided and reversed. And it is now ordered, adjudged and decreed, 
that the plaintiffs recover of the defendants, C. 7. Dunn, Administrator, &c., 
%8 principal, and of Joseph M. Young, Robert H. Draughan and Thomas F. D. 

_ Armond, in solido, as sureties, the sum of three hundred and twenty-eight 
dollars and thirty cents, with eight per cent. interest thereon, from the 17th 


20 
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os 


of September, 1854, until paid, and three dollars and fifty-five cents costs of 4 
amount of the writ of fi. fa. in the suit of Holmes & Clauss v. Anthony Tq ¥ 


damé and Martha G. Toadamé, his wife. It is further ordered, that th 
plaintiffs recover of the defendants, in solido, the costs of this suit in both 
courts. 





Yeatman, Woops & Co. v. Crry or New Or.eans. 


Held : That the batture outside of Front street is susceptible of private occupation without injury 
to the rights of the public upon the banks of the Mississippi river, within the corporate limite 
New Orleans. 


PPEAL from the Third District Court of New Orleans, Kennedy, J. 
Elmore & King, for plaintiff. J. J. Michel, for defendant and appellant 

Bucnanan, J. The plaintiffs institute this suit under the provisions of the 
Act of April 30th, 1853, page 298. They exhibit titles to the batture in front 
of that part of the port of New Orleans comprised between Suzette and Ben- 
jamin streets ; and allege that at least three hundred feet in width of said bat 
ture could be given up to them for private use and occupation, leaving still 
enough land adjoining the river for all the uses the public have by law upon 
riparian property. 

The answer of the city is a general denial. 

The evidence adduced upon the trial establishes the truth of the allegations 
of the petition. It is also proved, that one branch of the City Council adopted 
a resolution according to the plaintiffs what they now ask, and that the resolu- 
tion they adopted was transmitted to the other branch of the council for its 
concurrence, where it lay for a year before institution of this suit, without 
being acted upon. 

The argument in this court on behalf of the city, appellant, has turned al- 
together upon certain features of the plan made by order of the council, which 
we do not consider at all essential in determing the question submitted to 
us, which is, whether the batture outside of Front street is susceptible of pri- 
vate occupation without injury to the rights of the public upon the banks of 
the Mississippi, within the limits of the corporation of New Orleans. Mr. 
Kennedy v. Municipality No. 2, 10th An. 54; Syndics of Barrett v. Citya 
New Orleans, ante 105. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be affirmed, with costs. 
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M. E. Hate v. Brewster & Co. 


The joint possession of the husband and wife, is the possession of the one holding the title. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
J. B. Smith, for plaintiff. Muse & Hardee, for defendants and appel- 
lants. 

Merrick, C. J. The defendants obtained judgment against P. J. Harbour, 
the husband of the plaintiff, on the 12th of August, 1853, and caused the 
same to be recorded in the Recorder’s office on the 23d of the same month. 
On the 14th day of December afterwards, P. J. Harbour acquired from John 
Rist, Jr., the tract of land under seizure, for $2,500, $500 cash and the bal- 
lance on time to the Ist day day of March, 1854. On the 17th day of March, 
1854, the note of two thousand dollars being due and unpaid, it was agreed 
that the plaintiff’s father and her brother-in-law would advance the amount 
due Rist, and perhaps some other small claims, on condition that the title 
should be made to them in order to secure it to the wife. Harbour’s wife then 
conveys the land to Z D. Harbour, the brother-in-law of the plaintiff. He 
paid $1,000 of the amount due Aist and plaintiff's father paid the other 
$1,000. The price specified in the act of sale to Z. D. Harbour was $2,500, 
and it is probable some other small debts of P. J. Harbour were paid. The 
same day FE. D. Harbour made a donation of the property to the plaintiff, it 
being stated that it was done in consideration of the esteem he entertained for 
the plaintiff and her child. These acts were duly recorded. P. J. Harbour 
went into the possession of the property when he bought it from Rist, and 
there was no visible change of possession after the wife acquired the same by 
donation. 

The defendants caused the property to be seized as the property of P. J. 
Harbour, on execution, in 1855, and the plaintiff has enjoined the sale. She 
had judgment in the lower court. 

The defendants contend that the judgment is erroneous, and that ‘“‘a party 
holding a judgment may issue his execution and have the property of defen- 
dant seized and sold, disregarding any transfer he may make of the same, 
where the defendant still remains in possession notwithstanding the trans- 
fer,” 

This proposition of defendants’ counsel is true, where the sale is purely si- 
mulated and fictitious, and where the party remains in possession the burden 
of proof is upon the party claiming title to show that the sale is bona jide or 
real. C. C. 1915, 2456. But whenever the sale is shown to be real and in- 
tended to convey the property absolutely and for a price which is really paid, 
the creditor is driven to his revocatory action; he fails in his seizure. 1 An. 
29; 10 An. 691. 

In this case we see nothing, so far as the evidence goes, fraudulent in the 
conduct of the parties. The father and brother-in-law of the plaintiff had 
the right to secure a home for her. 

She acquired all the possession of the thing donated to her of which it was 
susceptible. The law does not contemplate any other possession of a wife not 
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separate in bed and board from her husband of the common dwelling, 


is here shown. The joint possession is the possession of the one holding title, 


Wederstrandt v. Marsh, 11 Rob. 538. 


If the defendants have a mortgage upon the property superior to the tit 


of the plaintiff, it must be asserted in another form of action, which cannot 
be prejudiced by this decree. 
Judgment affirmed. 


4 





Feux B. Leaxe & Co. v. Wu. Burcess et al. 


Where one not a party to a note pays it for the honor of the maker the law implies an ebligatiq 
on the part of the maker to reimburse him. : 


PPEAL from the District Court of West Feliciana, Ratliff, J. 
Brewer & Collins, for plaintiffs. U. B. & E. Phillips, and J. J. Powell, 
for defendants and appellants. 

Sporrorp, J. The defendants by intermeddling in the succession of ther 
deceased son, Wesley L. Burgess, are admitted to have made themselves liable 
unconditionally as his heirs. 

The plaintiffs paid to the holder, at maturity, a promissory note made by 
Wesley L. Burgess, for $1,000. This suit was brought for a reimbursement of 
that sum. 

It is true, as contended by the defendants and appellants, that the payment 
by plaintiffs on behalf of the maker extinguished the note; but this suitis 
not founded upon the note, but upon the implied obligation of the defendants 
to indemnify the plaintiffs. 

When a stranger to a note pays it for the honor of the maker the law im- 
plies an obligation on the part of the maker to reimburse him There is no 
presumption of a gift in such a case, and the doctrine of Rohrbacker v. Sehit 
ling, 12 An. 17, is inapplicable. 

The plaintiff prayed for a judgment against the defendants in solide. They 
are sued as heirs, and each is liable only for a virile portion of the debt. The 
judgment having been rendered as prayed for, must be amended in this re 
spect. 

It is, therefore, ordered, that the judgment of the District Court be amended 
so as to render William Burgess, in his personal capacity, and Mrs. Elizabeth 
Burgess, liable each for one-half thereof, and that in all other respects, the 
said judgment be affirmed ; the costs of this appeal to be borne by the plait 
tiffs and appellees. 
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Susan E. Conner v. Apministrator anp Heirs or H. L. Conner. 


“fhe legal usufruct spoken of in Art. 558 of the Civil Code is that referred to in Articles 289, 240 and 


941, and does not embrace the marital portion ; as usufructuary the surviving spouse is bound 
to give security to the heirs for the marital portion. 


PPEAL from the District Court of the parish of Tensas, Farrar, J. 
0. Roselius and 7. P. Farrar, for plaintiff and appellant. H. B. Shaw, 
for defendants. 

Merrick, C.J. This case was before the court in 1855, and was remanded 
for further proceedings. See 10 An. 452. A final judgment having again 
been rendered, which is unsatisfactory to the plaintiff, she prosecutes this 
second appeal. 

We will consider the questions presented by her counsel in their order. 

I. It is contended, that the sum allowed her in usufruct ought to have been 
$20,508 334, instead of $18,341 66 which was allowed her by the decree of 
the District Judge. The decree of this court remanding the cause, fixed the 
‘estate in Louisiana left by the deceased at $135,000, subject to a reasonable 
deduction for the value of the slaves added thereto and improvements made 
since the death of said Henry L. Conner, existing at the adjudication to George 
BR. Marshall. The District Judge estimated these improvements at $25,000. 
In this we think he has fallen into an error. It is in proof that the additional 
slaves enhanced the value of the place $12,000. The testimony does not enable 
us to estimate the additional value given to the place by the building of the 
new gin and quarter for the negroes. It is shown that the plaintiff herself 
contributed labor towards these improvements, and as they were doubtless 
paid for out of the revenues of the place we do not feel ourselves called upon 
to make a proximate estimate. If the improvements were placed on the pro- 
perty from the revenues it is evident that plaintiff’s proportion of the revenues, 
viz: one-sixth thereof, have contributed to form the capital, upon a part of 
which she is subsequently to have her usufruct. If the defendants wished for 
the allowance they ought to have introduced certain proof of the value of such 
improvements, and not to have left the same to conjecture. We are of the 
opinion, that the judgment of the lower court ought to be amended in this par- 
ticular, as prayed for, and that she should be allowed $20,508 33} in usu- 
fruct. 

II. It is contended on the part of the appellant, that the usufruct of the one- 
sixth is a legal usufruct, and, therefore, under Art. 553 C. C., the plaintiff is 
not obliged to give security for the money to be delivered her. In the French 
text it is said in this Article, that the father and mother having the legal usu- 
fruct of the effects of their children, the vendor and donor, who have reserved 
the usufruct, are not obliged to give this security. The English text of the 
Article begins, “ Neither the father nor mother having the legal usufruct,” &c. 
We think the legal usufruct spoken of in this Article (553 C. C.) is that refer- 
red to in Articles 239, 240 and 241 of the Civil Code, and does not embrace the 
marital fourth. See 2 An., 43 ; 8 An., 490; Succession of Tassin, 12 An., 885, 
and Wood, Widow Neely, v. Administrator of Stokes, ante 148. 
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IIL. Plaintiff complains that the judgment did not allow her interest. e 
the amount due her in usufruct and that she ought to be entitled to 


cent. thereon per annum from the judicial demand. The property was gold, _ 


the fifth day of February, 1853, for $135,050. One-third was paid in 


The residue was payable on a credit of one and two years with eight per cent 


interest after maturity until paid. The second account filed by the adminis 
trator on the 19th day of March, 1853, showed a balance of $7786 98 im hig 
hands, which was increased by his subsequent account. The heirs, 

have been in the receipt of the revenues of the estate, derived from the ingtay. 
ment in cash, since the 5th day of Feb., 1853, which appears to have gone inp 
their hands. They ought to account for this and the subsequent installments 
of the price as fast as received, or, which is the same thing, interest at five pe 
cent. on one-sixth of the entire price, from the 5th day of Feb., 1854. If th 
widow were not entitled to claim the revenues of the thing given in usufruet 
during the pendency of the suit, from the time it ought to be delivered her, if 
would be an inducement to the heirs to protract the litigation and prevent he 
as long as possible from receivingher dues. Were itshown how much interes 
the heirs had received on the installments of the price, we might charge them 
with one-sixth of the same as an incident of the usufruct. Not having this 
proof before us, the property must be held to have produced five per cent 
revenue per annum in the hands of the heirs, from the maturity of the 
respective installments, or by equation, from the date of the second instal}. 
ment. 

IV. The minor, Louisa R. Conner, was represented in the suit by a curator 
ad hoc and her under-tutor, and it is proper that the judgment should also in. 
clude her within its provisions. 

V. The plaintiff complains of the allowance of commissions to her as tutrix, 
We are of the opinion, that the District Judge properly confined the tutrix to 
commissions upon $13,050, as this is the only amount which the minors appear 
to have received from the administrator and which was subject to the adminig- 
tration of plaintiff. It is clear that the revenues of the plantation while under 
the management of the administrator, and which were taken by him to pay 
debts, were not subject to the commissions of the tutrix. The decree allows 
her all that she is entitled to, but it is better that the decree should specify the 
exact amount due by each heir. 

VI. The plaintiff recovered in the Probate Courtof the State of Mississippi, 
on the settlement of her account of guardianship of Anna F. Conner, deceased, 
contradictorily with the defendants, $1621 13 as her commissions for adminis- 
tering said estate. As there were not revenues out of which the same could 
be allowed in Mississippi, this portion of the decree could not be paid, and the 
plaintiff sets it up against revenues arising in Louisiana. It is shown that 
$13,050 were invested in real estate in Louisiana from the revenues of the 
plantation. The deceased minor was the owner of one-fifth of this sum. Hence 
as these defendants and Louisa R. Conner inherited the whole of the estate of 

the minor in Mississippi, to the exclusion of the mother, the judgment ought 
to be enforced in Louisiana against Mrs. Blake, Mrs. Castello and the minor 
Brickell, for their virile shares of the same. 

As to the remainder due by Lovisa R. Conner, plaintiff has the means of 
settling the same in her settlement of accounts with the said minor, Lowisa RB 
Conner. 
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_ Itis, therefore, ordered, adjudged and decreed by the court, that the judg-  Conmar 
‘gent of the lower court be avoided and reversed, and we do now here order, Connzr. 
adjudge and decree, that the plaintiff be allowed ten per cent. on the sum of 
$13,050, as commissions as tutrix, to be paid as follows: $309 983 by Mary 
& Blake, the like sum, viz: $309 933 by Z. W. Brickell as tutor for A. F. 
¢, Brickell, and the like sum, viz: $309 933 by Eveline B. Castello, and that 
the same amount be charged to said minor, Lowisa R. Conner, in the hands of 
her tutrix, and the residue, viz: $65 25, to be borne by the plaintiff; and it is 
further ordered, that the marital portion of the plaintiff in the succession of 
Henry L. Conner, deceased, be fixed by deducting from $135,050, 12,000 for 
the enhanced value given to the property by the additional negroes and im- 
ts thereon since the decease of Henry ZL. Conner, which leaves 
$128,050, of which said plaintiff is entitled to receive one-sixth in usufruct, 
viz: the usufruct of $20,508 334; and it is further ordered, adjudged and de- 
qeed, that said Mary S. Blake, E. W. Brickell as tutor of said Anna F. C. 
Brickell, and Eveline B. Castello, and said minor Mary Louisa Conner, do 
ach contribute, out of their respective portions of the estate, to form said sum 
of $20,508 334, the sum of $4870 72%, making the sum of $19,482 90}, and 
that plaintiff be charged with $1025 41} thereof in her own favor; and it is 
farther ordered, that said heirs, viz: Mary S. Blake, E. W. Brickell as tutor 
ofsaid Anna F. C. Brickell, Eveline B. Castello and Mary Louisa Conner, do 
each pay to said plaintiff five per cent. interest upon said sum of $4870 724, 
due by each from the 5th day of Feb., 1854, until this decree shall become 
executory and carried into effect ; and it is further ordered, that said sums of 
money, upon which she is allowed her usufruct by this decree, be delivered to 
her upon her executing bond with security, conditioned according to law, and 
in the event she shall be unable to give said bond or refuse so to do, it is 
ordered, that said sums of money given to her in usufruct be loaned at eight 
per cent. interest upon good security, the interest to be paid her annually 
during her life, the duration of said usufruct; and it is further ordered, ad- 
judged and decreed by the court, that said Mary S. Blake, E. W. Brickell as 
tutor tosaid Anna F. C. Brickell, and Eveline B. Castello, do each pay said 
plaintiff the sum of $405 28, it being their virile shares of $1621 18, allowed 
by the judgment of the Probate Court of Adams County, Mississippi, in the 
settlement of the account of the plaintiff, as tutrix of Anna F. Conner, deceased, 
said plaintiff having the means of settling the other one-fourth thereof in her 
settlement with her ward, Mary Louisa Conner; and it is further ordered, that 
said defendants and appellees pay the costs of the appeal. 
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Euizaseta Dixon, Administratrix, v. Mary E. Lyons, Tutrig. 


An account cannot be considered an ‘‘ open account,” and as such prescribed by three Years, unde 


section 2 of the Act of March 5th, 1852, where it was signed and rendered by the debtor, with 
statement in detail of its debtor and creditor items. 


PPEAL from the District Court of East Feliciana, Ratlif?, J 
Bowman & Delee, for plaintiff and appellant. J. B. Smith, for “— 
ant. 

Sporrorp, J. The plaintiff sued for the balance due her by Z. & lam 
according to an account rendered and signed by himself. 

This account was stated and signed by Lyons on the 8d May, 1850, The 
answer in this case was filed on the 12th April, 1856. 

The prescription of one and three years was pleaded by the defendant, and 
is the only defence relied upon, the first answer having been withdrawn. The 
jury rendered a verdict “for the defendant upon the plea of prescription.” 

From a judgment pursuant to this verdict the plaintiff has appealed. If 
there was error in sustaining the plea of prescription it is apparent upon the 
record. 

By'the Act of March 5th, 1852, (p. 90,) “relative to prescription,” it way 
declared (sec. 1) ‘‘that the accounts of retailers of provisions and liquors, and 
the accounts of all merchants, whether selling by wholesale or retail, within 
this State, shall be prescribed by the lapse of three years, from the time the 
articles charged shall have been furnished to the purchaser ; Provided, the 
above shall not apply to retail vendors of ardent spirits in less quantities than 
one quart. 

Sec. 2. That the prescription of all other open accounts, the prescription ¢ 
which is ten years under existing laws, shall be prescribed by three years.” 

The English text of this statute governs. State v. Filis, 12 An., 892, The 
only question then is, can the account sued upon be considered as an “open 
account?” Clearly it cannot. It was not only stated in detail in all its debtor 
and creditor items, but signed and rendered by the party whose representative 
is now sued, to the party suing. 

The Code itself, under the heads of the prescription of one and of threeyear, 
provided that prescriptions there enumerated ceased to run, from the time 
there has been an account acknowledged—(compte arrété.) C. C., 3500, 
$503. 

There is an obvious clerical error in the addition of the items on the credit 
side. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed ; and it is now ordered and decreed, that there be judgmentin 
favor of the plaintiff against the defendant for the sum of three hundred and 
four dollars and fifty-four cents, with five per cent. interest thereon from 
judicial demand until paid, and the costs of suit in both courts. 

Merrick, C. J., recused himself. 
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D. C. Harpers v. C. T. Dunn et als. 






ASeeriff and his sureties are liable for money collected by the Sheriff on a twelve months’ bond 
ghich he had taken for goods sold by him officially. 

Presoription commences to run only from the time when the right of action accrued. 

fhe burden of proof is upon the Sheriff and his sureties to show what the former has done with 
oney that he has collected in his official capacity. 











PPEAL from the District Court of the parish of East Feliciana, Ratliff, J. 
A Muse & Hardee, for plaintiff. Bowman & Delee, for defendant and ap- 
pellant. 

Srorrorp, J. This is a suit against a Sheriff and his sureties for money 
elected in his official capacity, which he has failed to account for. 

It is contended by the defendants, who have appealed, that because the 
money was collected on bonds and not under executions, it was not received 
by the Sheriff officially. 

By an order of court, there was a sale of goods under seizure upon a credit 
of twelve months; there being several conflicting claimants who asserted a 
privilege upon the property, the twelve months’ bonds were taken, payable to 
A. J. Law, Sheriff, or order. As the officer of court, charged with the receipt 
of the fund in controversy, he, through his deputy, collected the bonds at, or 
shortly after, their maturity. 

It is difficult to conceive how he could have incurred a liability more strictly 
dficial in its character, faithfully to keep and to pay over money to the party 
who should ultimately be decreed to receive it. 

Itis urged, that some of the smaller bonds are not shown to have been col- 
lected during the official term for which the present sureties were liable. We 
think it results with sufficient clearness from a computation of the interest 
won those bonds which are receipted without date, that the moneys were col- 
lected during the term for which the sureties in this case guarantied the fidelity 
ofthe Sheriff. 

The prescription of two years is pleaded. The plea is untenable. This suit 
wascommenced within four months after the plaintiff was appointed receiver, 
which appointment alone gave him competence to sue. Before that appoint- 
ment, the pendency of oppositions that were undecided, rendered it impossible 
for any one to claim the money, or to sue the Sheriff for having appropriated 
ittohisown use. Prescription commences to run only from the moment a 
tight of action accrues. 

Itis said, that after the Sheriff collected these moneys, and before he was 
mquired to pay them over to any one, he was reélected and gave a new bond ; 
tad that it must be presumed that he then handed over the money to his suc- 
sor, that is to himself, which released his sureties on the first bond, and 
tat, thus, if any liability was incurred, the remedy of the plaintiff is against 
thesuretics on the second bond. 

There is no force in such a defence. The money has been traced into the 
lands of A. J. Law, as Sheriff, during the time in which these sureties bound 
themselves to respond for him; when demanded, the money was not forth- 
‘timing. It was for the sureties, who seek to relieve themselves from their 
21 
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prima facia liability for this default, to show what Law did with the & 
It was not for the plaintiff to show that he misapplied the funds during hi 
first term, byt for him and his sureties to show that he did not so mi 


then, but faithfully kept it, subject to the order of the court, during that term, 4 


They have made no such showing. 
Judgment affirmed. 
Merrick, C. J., recused himself. 


Crry or New Orveans v. City or Battiwore.—TuHe American Coy 
nization Society anp THe Society For THE Retier or Desrrry, 
OrpH#an Boys, Appellants. 


The clause in the will of John McDonogh, prohibiting the division of the estate between the cities 
of New Orleans and Baltimore, held to be a condition contrary to law and to be reputed agnot 
written. 

A testator can order that the effects given or bequeathed by him shall not be divided fora certain 
time, which cannot exceed five years. C. ©. 1223. | 

The personal charge by the will on the cities to pay over to the American Colonization Society and 
the Society for the relief of Destitute Orphan Boys, a certain proportion of the revenues of the 
property bequeathed, did not create a mortgage or real right in favor of the societies on the 
property. 

The bequests in favor of the societies are quasi usufructs, and as such, they can only last thirty 
years. C. C. 607. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 

J. J. Michel & Randell Hunt, for the City of New Orleans. Clark é 
Bayne, for the American Colonization Society ; Duncan & Me Connell, for the 
Orphan Boys’ Asylum, appellants. 

Sporrorp, J. The right of either the City of New Orleans or the City of 
Baltimore to demand a partition of the property bequeathed to them as testa- 
mentary heirs of John McDonogh under universal title, after the lapse of five 
years from his death, cannot be seriously questioned. C. C. 1222, 1228, 1506; 
8 Annual, 249; 16 How. 412. 

Several Articles of the Civil Code must be expunged before the Society for 
the Relief of Orphan Boys can be heard to object toa porter between the 
two cities in this case. 

The cities having acquiesced in that portion of the judgment which assesses 
the present value of the “annuities” to the Orphan Boys’ Society and the Colo- 
nization Society, the only question of substance left for us, so far as these 
societies are concerned, is, has the present value of these “ annuities” been 
appraised too low. 

The questions of form raised by the Colonization Society are untenable. The 
cities alone are entitled to agitate those questions ; for, the property partitioned 
is theirs. No part of McDonogh’s estate existing at the time of his death was 
bequeathed to either of the societies who complain of the judgment ; nor was 
even an absolute legacy of money left to them. A personal charge was imposed 
upon the cities to pay over to the appellants a certain proportion of the varia- 
ble future revenues of property bequeathed to the cities alone. This created 
no mortgage or real right in favor of the societies on the property of the cities 
Proudhon, 1 D’Usufruit, p. 56. 
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r. As it is out of the power of the societies to prevent a partition, and as they #¥ ona 
+ Fyve no right in the property itself to be partitioned, they cannot complain of Baxtmons. 
SF the mode or form in which that partition has been made. 
* .* Reverting then to the only question of substance, so far as these societies 
| ge concerned, we are of the opinion that, under no aspect of the case, has the 

t value of the so-called annuities been fixed too low. 

If the continuance of those annuities were, as the Orphan Boys’ Society seems 
to contend, inseparably bound up with the testator’s command that his estate 
be held forever in indivision, the logical result would be that the annuities must 
fall with this illegal condition. The prohibition to divide the estate after five 

from the death of the testator being reputed as not written, all the clauses 
whose vitality depends upon that prohibition would have to be reputed as not 
written also. 

Under that view of the case, the societies have obtained far greater sums 
than they were entitled to by strict law, and, instead of being aggrieved, are 
ities under obligations to the cities for their liberality in acquiescing in the judg- 
Rot ment. 

But we do not find it necessary to decide that point, or to hold that the 
aims of these societies upon the cities cease with the partition. For, upona 
and areful examination of the provisions of our Code, we have come to the con- 
‘te dusion that the Legislature has so far assimilated bequests of this character to 
wufructs, as to limit their duration to thirty years from the testator’s death. 
irty Under the title of usufructs, in the section which treats of their expiration, 

are the following Articles : 

Art. 601. “The right of the usufruct expires at the death of the usu- 
fractuary.” 

Art. 602. ‘‘ The legacy made to any one, of the revenues of a property, is 
a kind of usufruct, which also ceases and becomes extinguished by the death 
of the legatee, if the contrary has not been expressly stipulated. It is the same 
with all annual legacies, as pensions of alimony and the like.” 

Art. 607. “The usufruct which is granted to corporations, congregations 
or other companies, which are deemed perpetual, lasts only thirty years.” 

It seems to us that the intention was, not to make such bequests as these 
“annuities,” usufructs in reality, for there is no transfer of possession to the 
usufructuary, but to make them qguwasi usufructs, only for the purpose of limit- 
ing their duration, and that by Article 607 the extreme limit to the bequests 
before us is thirty years. And so the District Judge held. 

The revenues seem to have been appraised at a liberal figure. The manner 
of estimating the present value of the “annuities” by a calculation of interest 
atthe rate of eight per cent., seems to be eminently just and equitable, in the 
absence of any positive provision of law as to the mode of making the calcu- 
lation. 

The statutory provisions upon the subject of the rente fonciére and consti- 
tuted annuities do not appear to a majority of the court to be applicable to a 
_ tase of this kind. 

We are, therefore, of the opinion, that the societies which have appealed are 
_in no wise aggrieved by the judgment. 

__ The City of Baltimore is an appellant as to one question only; and that is, 
_ whether in the partition, as between New Orleans and Baltimore, the latter 
_ tity has any claim upon the former by reason of the disparity between the 
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a school farm in Baltimore and an asylum for the poor in New © 
annuity of one-eighth part of the entire revenues having been given for 
former purpose until it should amount to $3,000,000, and a similar anny 
the latter until it should amount to $600,000. 

If these bequests do not fall with the illegal injunction to keep the p 
in perpetual indivision, they must, at farthest, terminate at the — 
thirty years, considered as charges upon one city in favor of the other, 
as neither of the sums proposed could be paid within that period alll : 
eighth of the revenues, the question raised by the City of Baltimore become 
of no practical importance. 

It is, therefore, ordered and decreed, that the judgment appealed from}, 
affirmed with costs. 

Merrick, C. J. The opinion which I am about to read, was prepared prey. 
ously to that adopted by my colleagues. This remark will account forth 
extended manner in which the questions at issue have been treated in ow 
opinion, merely concurfing. 

This is a suit brought by the plaintiff for the partition of the property be 
longing to the succession of John MeDonogh, deceased. 

It is alleged in the petition by the City of New Orleans, that John MeDp 
nogh died in October, 1850; that after a few special legacies, he bequeathed 
** all the rest, residue and remainder of his estate, real and personal,” unto the 
Cities of New Orleans and Baltimore, in equal proportions of one-half to each 
of said cities, subject to the payment of the following, among other annuities, 
to be paid out of the rents of the estate, viz, one-eighth of the net yearly reve. 
nue of rents of the estate during forty years, to the American Colonization 
Society for colonizing free people of color of the United States; and the one 
eighth part of the yearly revenue of the rents of the estate, to the Society for 
the Relief of Destitute Orphan Boys of New Orleans, until it shall amountto 
$400,000 ; that the executors of the will have been discharged from their 
trusts, and that the Cities of New Orleans and Baltimore are now in the pos, 
session of the property which he bequeathed them, which exceeds $2,500,000; 
that the good administration of the estate and the interests of the parties re 
quire that this property, held in common by said cities, should be divided, and 
that petitioner has a right to demand the same, and that it is important that 
the claims of the American Colonization Society and the Society for the Re 
lief of Destitute Orphan Boys, should be ascertained and adjusted. 

The City of New Orleans concludes its petition, by praying that the said 
societies should be made parties to the suit, and cited to present their respee- 
tive claims under the will, and that the court should adjudge and determine 
upon said claims, and order and decree a partition of the estate to be made, 
&e. 

The City of Baltimore, in its answer to the petition, puts at issue the right 
of the City of New Orleans to demand a partition under the will, and the 
claims, that if the court should be of the opinion that the action can be mai 
tained, that it is entitled, according to the will, to one million of dollars, which 
is to be paid and deducted out of said estate, before the residue be equally 
vided. 

The Society for the Relief of Destitute Orphan Boys, excepts to the actin 
because, as it alleges, that it appears from the will that the property 
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“4oin plaintiff's petition, was bequeathed to plaintiff and the City of Baltimore Nw — 
" Gr the express uses, purposes and charities in said will fully detailed, and Barrmone. 
- that among the same, the cities were charged and commanded to pay to this 
" efendant one-eighth of the revenues arising from said estate, payable every 
ix, and, at farthest, every twelve months, until the whole sum of the payments 
hus made to this defendant, should amount to the sum of $400,000, exclu- 
sive of any interest which might accrue thereon; that under said will, the 
ities were bound to pay to this defendant in manner and form directed by 
gaid will, the aforesaid sum, as a condition under which the bequest to the cities 
was made. 
This defendant further pleaded, in support of its exception, that said cities 
_ pave not paid to this defendant the particular legacy bequeathed unto them, 
and that, therefore, they cannot divide the estate, but are bound to hold and 
administer the same until the same shall be paid. 

The Colonization Society answered, that it was true that John McDonogh, 
by his will, left his estate to said cities as universal legatee, or under an uni- 
yersal title, and this respondent $25,000 per annum for forty years, provided 
the eighth of the revenues of the estate should equal that sum ; that the will 
gave seizin to said cities; that they have entered into possession of the same, 
and received its annual revenues; that respondents have accepted the legacy 
‘to them bequeathed, and are desirous of receiving the amounts thereof, as the 
same becomes due; that hitherto they have received nothing, though the net an- 
nual revenues have amounted to $25,000 each year since the death of said tes- 
tator; that the same will continue to amount to said sum for the remainder of 
said forty years, by management in the terms of the will; that respondent 
denies the necessity or lawfulness of a partition, but should the same be de- 
creed, then respondent demands that its claim to said legacy should be estimated 
atits present value and paid out of the mass of the estate, and that the said 
tities should account to them, for the annuities already due and payable. 

The District Court ordered a partition to be made in kind between the Cities 
of New Orleans and Baltimore, as far as practicable; that the experts appointed 
tomake the partition, also, report the present value of the annuity bequeathed 
tothe American Colonization Society and report the amount thereof, together 
with the principles upon which they adjust the same, and report upon a proper 
provision for settling or paying the same, subject to the order of the court ; 
and that, in the same manner, they report the present cash value of the lega- 
gy in favor of said Society for the Relief of Destitute Orphan Boys; and that 
ill the rights of said legatees under the will be reserved for further adjudica- 
tion in case of necessity. 

Under this order, the experts proceeded to make partition of the principal 
part of the real estate belonging to the succession, amounting to one million 
four hundred and eight thousand eight hundred and eighty dollars. They al- 
lotted property in value, $704,440, to each city. 

They reported the present value of the legacies to the American Colonization 
Society, and the Society for the Relief of Destitute Orphan Boys, at $84,280 27, 
ch on the basis of eight per cent. compound interest. The report of the ex- 
perts making a partition, was homologated, and the present value of the two 
legacies as reported by them, was also adopted, and the court decreed, that on 
the payment of said sum of $84,280 27, to each of said societies, said annu- 

ities or legacies be extinguished. The claim of the City of Baltimore against 
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Naw Onusaxs the City of New Orleans to establish a farm school was rejected, and in 
Barrows. manner the claim of New Orleans against the City of Baltimore to estahi, 
an asylum for the poor of New Orleans, was also rejected. 3 

The American Colonization Society and the Society for the Relief of De & | 
tute Orphan Boys appealed. By consent of parties, the City of Baltimore 
appears before us as appellant in relation to all moneyed claims between ti 
two cities. 

The plaintiff’s counsel submit the following propositions for the considen. 
tion of this court, viz, 1st. ‘That the City of New Orleans has the ri 
demand a partition of the McDonogh estate between the City of New 
and the City of Baltimore; and that the division reported by the experts, ap. 
proved by both cities and andtenel by the judgment of the District Court, jg 
just and equal.” 

2d. “That the legacies to the Colonization Society and to the Society for 
the Relief of Destitute Orphan Boys, is based upon the indivisibility of the ¢. 
tate and the scheme of administration projected by John MeDonogh in his 
will, and that they cease to be binding on the division of the estate.” And 

3d. “That if the validity of the legacies be not destroyed by the partition 
of the estate, the legacies must be considered a kind of usufruct, lasting only 
thirty years from McDonogh’s death, and of the value at this time of $84,280 97 
each, and that the cities are willing that a judgment be rendered in favor of the 
societies for that amount, in payment and extinguishment of the legacies, with. 
out regard to the legal effect of a partition on their validity.” 

The American Colonization Society sets forth in the brief some objections to 
the form of the proceedings in partition, but in the main that society and the 
Society for the Relief of Destitute Orphan Boys, controvert the foregoing pro- 
positions, and by considering them we shall dispose of the whole case except 
those questions between the two cities. 

I. Has the City of New Orleans the right to provoke a partition ? 

The discussions which have arisen upon this will in two former cases, and 
the opinions of this court already pronounced upon other questions growing 
out of the same and incidentally reflecting on the question before us, as well 
as the luminous and learned arguments of the counsel who have argued this 
case, have freed the solution of the present question from all difficulty. See 
the case in 8th An. p. 174, and the case of the Society for the Relief of De 
titute Orphan Boys v. The Cities of New Orleans and Baltimore, 12 An, @ 

In both of these cases, the right of the cities to make a partition of the 
property bequeathed to them, was strongly intimated, although, as just observed, 
the court was not directly charged with the decision of the question. 

In the 8th Annual, Mr. Chief Justice Eustis, speaking for himself and Mr. 
Justice Dunbar, said: ‘“‘There is one mode or condition, and it is thaton 
which the District Judge has decided the case, the utter impossibility of com 
pliance with which cannot be contested. It is that prohibiting the partition 
of the lands bequeathed to the Cities of New Orleans and Baltimore, andre 
quiring their joint ownership to continue forever.” 

This was doubtless said in view of the positive provisions of the Civil Code 
on this subject. They are as follows: “Art. 1215. No one can be compelled 
to hold property with another, unless the contrary has been agreed upon; 
any one has a right to demand a division of a thing held in common by the 
action of partition.” 
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: re Art. 1220. It cannot be stipulated that there never shall be a partition of 4*” Cyanes 
. g succession or a thing held in common. Such stipulation would be null and Barrons. 
of no effect.” 
"© #Art, 1221. Nevertheless the co-heirs can agree that there shall not be a 
of the effects of a succession for a certain limited time, and such an 
t will be valid; but it will be assimilated in this case to a contract 
etaneship between the heirs and subject to the same rules.” 

“Art. 1222. A donor or testator cannot order that the effects given or 
bequeathed by him to two or more persons in common shall never be divided, 
and such a prohibition would be considered as if it were not made.” 

“Art, 1223. But a donor or testator can order that the effects given or be- 
queathed by him, be not divided for a certain time, or until the happening of 
acertain condition. 

But if the time fixed exceed five years, or if the condition do not happen 
within that term from the day of the donation, or of the opening of the suc- 
ession, the Judge, at the expiration of this term of five years, may order the 
partition, if it is proved to him that the co-heirs cannot agree among them- 
selves or differ as to the administration of the common effects.” 

These Articles of the Civil Code seem to bear directly upon the question 
before us, and must be held decisive unless there are some other provisions of 
law which control or are exceptional to them. 

The American Colonization Society, in assuming that it is an heir recog- 
nized by being made a party to the suit (C. C. 1252), or that, as usufructuary, 
itis entitled to possession of a portion of the property in the partition (C. C. 
1282), opposes nothing to the right of the parties to demand a partition. The 
dbjections are to the mode in which it is effected. 

The Society for the Relief of Destitute Orphan Boys, without citing any 
statutory provisions exceptional to the Articles of the Code cited, rely (if I 
tightly apprehend its counsel) upon the following argument, viz: 

That the destination given by IMJcDonogh to the legacies to the cities for the 
benefit of the Society for the Relief of the Destitute Orphan Boys, has been 
declared to be valid and within the range of the powers and duties of its pub- 
lie authorities ; that this destination is a part of the deed of conveyance, and, 
being lawful, the cities have no right in law to disregard or disobey ; that the 
tities have accepted the donation cum onere and are bound to execute it; that 
the legacy never would have been made to the cities, except on the supposi- 
tion that the distinction would be observed, and that now the cities cannot 
change the estate into a different form from that in which it was left them, 
and that the legacy is satisfactorily invested at the present moment and defen- 
dant cannot be deprived of this advantage. 

Before considering these objections we will observe, that these societies are 
ina position in which they cannot be heard to urge that the two cities have 
forfeited any of their rights by the non-fulfillment of the conditions upon which 
the legacies were granted them, because such forfeiture would be fatal to the 
pretensions of the societies whose rights can be enforced only by maintaining 
the legacies to the cities in their integrity. C. C. 1708, 1546; Girod’s lega- 
tees v. Crossman, 11 An. 497. 

The Society for the Relief of Destitute Orphan Boys must have under the 
will : 

Ist. The guasi usufruct alleged by plaintiff; or, 
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New ee 2d. A right to an annuity as contended for by the defendant ; or, 
BALTinore. 3d. Some other right either to and in the property bequeathed by MeD 
or to claim the revenues personally of the executors or universal legatees, 

If it is the quasi wsufruct or even an absolute usufruct of one-eighth of th 
estate, it is no defence to the action of partition. 

If it is an annuity or other personal charge, it is evident that the society oy 
have no right to interfere to prevent a partition, for then their remedy 
be a personal action against the executors or universal legatees for the 
as it should fall due. If the societies have some other right in the p 
bequeathed, the jura in re, then the partition cannot prejudice them, 
their rights will follow the property into whose hands soever it may come, 
the one-eighth of the rents can be exacted of such possessors. The mere in. dit p 
convenience to the societies of collecting the revenues of two or more 7 sie 
separately, instead of two jointly, is no sufficient answer to the action of pap comy 
tition. The five years from the death of the testator, having sometime sineg_ pores 
expired, we have no hesitation in saying that the action of partition must be tum | 
maintained. ; his, « 

II. The second proposition of the plaintiff is, that the legacies to the two 
societies are based upon the indivisibility of the estate and the scheme of ad- 
ministration projected by John MeDonogh in his will, and that they cease to 
be binding on the division of the estate. I do not think this consequence folk _ 
lows, whether we consider the legacy a quasi usufruct as contended for by the 
plaintiff, or as an annuity as maintained by the counsel for the Society for the 
Relief of Destitute Orphan Boys. 

If it be a quasi usufruct, the view the most favorable to the plaintiff on this 
point, it cannot place the cities in a better condition than that of mortgagors._ 
A mortgage is indivisible ; still it does not prevent the children of the deceased 
mortgagor from making a partition of his estate. The mortgagee can sell 
any portion of the mortgaged property in the hands of any of his heirs, to 
pay his entire debt, nevertheless it does not prevent the debt itelf 
from becoming divisible among the heirs of the mortgagor, each for his virile: 
part. So here, by accepting the legacies to them, the two cities bound them 
selves to pay the charges upon the legacies in favor of the societies so faras 
the same can be considered valid and legal. C. C. 1606, 1603, 1751. The 
partition of the property between themselves cannot relieve them from this 
obligation, and perhaps the societies have also a mortgage upon the real estate 
to enforce it under Article 1626 of the Civil Code. 

This Article is in these words, viz: “‘The heirs of the testator or the deb- 
tors of a legacy shall be personally bound to discharge it, each in proportion 
to the part that falls to him in the succession.” 

“They shall be bound by mortgage for the whole, to the amount of the 
value of the immovable property of the succession witheld by them.” 

If the heirs or universal legatees are personally bound, as it appears from 
the Articles of the Civil Code cited, how can the sale or partition of the pro 
perty release them from such obligation ? @ 

Suppose the testator bequeaths a plantation and slaves to A and Band 
charges them with the payment of an annual sum to C, would the partition of _ 
the plantation, or even sale of it, destroy the personal obligation ? ; 

The texts of the Roman law cited by plaintiff’s counsel, while they prove — 
that the legacy of the fruits or of a part of the fruits of a farm or other real _ 








SESE LEFEAF E> 


= 
pm 





SS SReeEsee FRLTEELR EE 











NEW ORLEANS, MARCH, 1858. 169 





o did not prevent the sale of the property out of which the revenues were New mm 
nevertheless establish that the personal obligation remained upon the Barrmeons. 
after such sale, to pay an amount equal to the annual revenue to be 
according to the usual income derived from the property. The 
cannot have any greater effect than the sale of the property. 
We will quote the whole of one passxge, as it has some bearing on another 
pranch of this case, as well as the one under consideration : 
Fundi Abutiani reditus uxori mez quoad vivat, dari volo. Quero, an 
posit tutor haredis fundum vendere, et legatario offerre quantitatem annuam, 
vivo paterfamilias, ex locatione fundi radigere consueverat ? Respon- 
n- dit posse, Item quzero, an habitare impune prohiberi possit? Respondit, non 
8 ase obstrictum heredem ad habitationem praestandam. Item quero, an 
r. 

































compellendus, sit heeres reeficere praedium? Respondit, si haeredis facto mi- 
pores, reditus facti essent, legatarium recté desiderare quod ob eam rem deminu- 
® tum sit. Item quero, quo distat hoc legatum ab usufructu? Respondit, ex 
his, que supra responsa essent, intelligi differentiam. Dig. xxxiii, tit. 2, 1. 
0 $8; See also Domat, book 4, tit. 2, sec. 5, No.4; Dig. xxx, Lex. 120. I con- 
dude, therefore, that the partition cannot destroy the rights of the two socie- 
0 ties. On this point, I differ in opinion from some of my colleagues. 
- [i The third proposition which plaintiff’s counsel maintained is, that if the 
e vilidity of the legacies to the two societies, be not destroyed by the partition of 
e the estate, the legacies must be considered a kind of usufruct lasting only thirty 
years from Mc Donogh’s death, and of the value at this time of $84,230 27 each. 
The American Colonization Society has demanded in their answer, that ifa 
partition be ordered, that it be paid the present value of the legacy to that 
society. The Society for the Relief of Destitute Orphan Boys, demand in 
their opposition to the report of the experts, that “the whole suit for a parti- 
tim be dismissed as being premature, that if this be not done, that the report 
of the experts now before the court be rejected; and that it be ordered, ad- 
judged and decreed herein, that the value at this time of the legacy due them, 
the Society for the Relief of Destitute Orphan Boys, is of the value of $400,000, 
und without the payment of which, said universal legatees of John MeDonogh 
cmnot have and maintain any action of partition of said estate between them- 
selves.” It is thus apparent, that both societies demand in the event a parti- 
tion be decreed, that the present value of their legacies be awarded them by the 
decree of the court. The two cities consent to this demand and aver their 
d willingness to make such payment. It is, therefore, essential to a correct de- 
; termination of this case, that the third proposition of plaintiff’s counsel should 
tlso be considered. 
‘ The will gives to the American Colonization Society, “‘an annuity for the 
tamof forty years, counting from and after (the testator’s) decease, of one- 
: th part (or twelve and a half per cent.) of the net yearly revenues of rents 
tithe whole of the estate as hereinbefore willed and bequeathed unto the 
Mayors, Aldermen and inhabitants of the Cities of New Orleans and Balti- 
nore, but which one-eighth part of the net yearly revenues of rents of said 
@tate as aforesaid, shal] not entitle said American Colonization Society for 
tlonizing the free people of color of the United States to receive or demand 
inany one year a larger sum than twenty-five thousand dollars, should one- 
 tghth thereof amount to a larger sum.” 8 An. p. 176. 
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The bequest to the Society for the Relief of Destitute Orphan Boys ising 
words, viz: 

“Thirdly. I give and bequeath to the Society for the relief of Dest 
phan Boys of the City of New Orleans, in the State of Louisiana, (of qj 
institution Beverly Chew was president on the 28th of April last, 16 
the express and sole purpose (and no other) of being invested in the y 
of real estate (say, lots of ground and houses and lots of ground) situate ine” 
city of New Orleans and its suburbs, from which perpetual revenue f 
rents of said real estate may be drawn for the support of said insti 
an annuity of one-eighth part (or twelve-and-a-half per cent.) off the net 
revenue of the whole of the general estate, as hereinbefore willed and be. 
queathed to the Mayors, Aldermen and inhabitants of the cities of New Orla 
in the State of Louisiana, and of Baltimore, in the State of Maryland, whid 
annuity of one-eighth part of the net yearly revenue of rents as above state 
shall be set apart yearly or half yearly by the commissioners and agents of thy 
general estate, (to be appointed as hereinafter set forth,) and deposited in som 
one or more of the banks in the city of New Orleans, (which pay an interest 
on money deposited with them,) until such time as said annuity shall amount 
to the sum of four hundred thousand dollars, (exclusive of any interest whic 
may have accrued on it,) when it shall cease and be no longer paid.” 

It is apparent from the reading of these clauses, that the legacies in question 
are of the one-eighth of the annual revenues of the estate for a time to eachgf 
the societies. ; 

Article 602 C. C. defines these bequests: ‘“‘The legacy made to one, of the 
revenues of a property, is a kind of usufruct which also ceases and become 
extinguished by the death of the legatee, if the contrary has not been expesly 
stipulated. 

“It is the same with all annual legacies, as pensions of alimony and the 
like.” : 

Although this Article defines the legacy of the revenue of property tobea 
kind of usufruct, still it is not in all respects an usufruct. As shown in the 
text of the Roman Law cited, the legatee is not entitled to actual possession; 
he cannot in case of sale of the property by the owner claim the actul 
revenues received but an equal amount of the same kind, and the debtor of the 
legacy is bound to indemnify the legatee for his acts by which the revenue 
are diminished. See also Dig. VII, tit. 1, L. 58. §1. Ibid, XXXII tit 
2, L. 22. 

Still the lawgiver has classed this species of legacy with the usufruct and 
consequently subjected it to the rules which he immediately prescribes in that 
and a subsequent Article for the duration of usufructs. In the 607th Article 
C. C. it is declared, that ‘ The usufruct which is granted to corporations, eo 
gregations or other companies which are deemed perpetual, lasts only #hirty 
years. 
“If these corporations, congregations or other companies are suppressed, 
abolished or terminated in any other manner, the usufruct ceases and become 
united with the ownership.” f 

That it was the intention of the legislature to limit the legacy of the 
revenues of property in this manner is apparent from the fact that this legaey 
contains so few of the essential requites of the usufruct proper that it cam 
hardly be supposed that the Legislature introduced it in the place whereit — ~ 
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{je vsufruct proper. 
4 the limit here fixed is in harmony with the provisions in regard to 
ation of the rente fonciére. Art. 275% provides, that “‘ The rent charge, 
sh stipulated to be perpetual, is essentially redeemable. But the seller 
may determine the terms of the redemption, and stipulate that it shall not take 
sce until after a certain time, which can never exceed thirty years.” See also 
grr 0. C. 
“Jeonclude, therefore, that the partition does not defeat the right of the 
but, that their right to recive the one-eighth of the revenues must be 
qnsidered as limited to thirty years from the death of the testator, beyond 
which period it could not be recognized except by the sufferance of the cities, 
were the property even to be kept in a siate of indivision. 

‘But it is contended, that the present value of these legacies as estimated by 
the experts for the twenty-four years yet to run, does not rest upon any suffi- 
gent data, and that the two societies ought to be allowed much larger sums. 

It must be observed, that the opponents have not adduced any testimony to 
show that a larger revenue might reasonably be expected from the property 
than that assumed by the experts, viz: sixty-four thousand dollars per an- 
pom, that is eight thousand dollars for each socicty. In the case recently 
before us between the cities and the Society for the Relief of Destitute Orphan 
Boys, we fixed the one-eighth of the net revenues received by the executors up 
fo 80th June, 1856, a period of near six years, at $12,534 09. I am by no 
means prepared to say that the estimate formed by the experts who have an 
intimate knowledge of the situation of the property, the repairs required, its 
productiveness, &c., is not a fair one. If dissatisfied with this estimate it was 
incumbent on the societies to furnish testimony on which a different conclusion 
told be predicated. If this estimate be rejected, we are without proof to sup- 
piyits place by any other. I shall, therefore, assume the estimate of the an- 
mal income made by the experts to be correct. It is equivalent to a revenue 
@ siz per cent. on $1,066,666 663%, which is the estimate furnished by the 
gunsel for the Society for the Relief of Destitute Orphan Boys to the experts. 
Itisbased on the supposition, that the cash value of the estate is $1,066,666 663. 
If we look into the inventory we shall find that the productive property does 
mt exceed this sum. 

Assuming that the probable income will reach $64,000 per annum, and 
field each of the societies $8000, the question then arises, upon what rate of 
interest shall the present value of the annuities or guasi usufructs be estimated. 
The societies answer five per cent., for that is the legal rate of interest. The 
tilies say no; money always commands the highest rate of conventional in- 
terest, and it is but fair that the value of the legacy should be estimated at 
eight per cent. interest. In favor of the first position is the presumption of the 
hirness of the estimate arising from a general law applying to all contracts 
Where the parties have neglected to contract in regard to the rate of interest. 
Th favor of the second is the fact, that for the last thirty or forty years money 
has not commanded a less rate of interest than eight per cent., and this is the 
tate adopted by the lawgiver in discounting the paper of the purchasers of pro- 
petty, not yet due, in making partitions. Civil Code 1264, Acts of 1858, 
SUA 











snd except for the purpose of limiting its duration in the same manner as ™=w Onvaams 


a Some As the Legislature has not positively prescribed the mode in waa 
Barrons. calculation is to be made it is doubtless abandoned to the prudence 
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Judge, and any calculation between the legal rate of interest and the high 
of conventional interest probably might be adopted by him. Hence, Ido: 






feel called upon to dissent, although I think six per cent. interest the te 


upon which the calculation ought to be made. 


But in setting about the consideration of this subject, I start out on the | 


principle that I am discussing rights which the Society for the Relief of Desti. 
tute Orphan Boys and the Colonization Society have to demand, and not a 
mere charity which the cities are willing to give. 

As remarked by the counsel for the Society for Destitute Orphan Boys, the 
legacies are well secured, and the investment is safe as it now stands. The 
income bequeathed the two societies partakes of the nature of the rent 
in some respects, and if Article 1626 C. C. should be held applicable to this 
case it is secured in the same way. C. C., 2755, 2762. I think the rate of 
interest adopted by the Code for calculating the value of the rent charge tobe 
redeemed, being on an analogous subject, might be applied to the present cage, 
and, that the present value of the annuities would be most safely ascertained on 
the basis of capital producing six per cent. interest. 

Art. 2760, C. C., provides, that if the value of the property has been deter. 
mined by the contract, the possessor who wishes to redeem cannot be made to 
pay anything beyond that value, and 

Art. 2761, that “If there has been no valuation, the rent is considered as 
Jixed at the rate of six per cent. on the value, and the lessee may pay the capital 
at that valuation.” 

Now, as the testator contemplated that the money for the Society for the 
Relief of Destitute Orphan Boys should be deposited in banks bearing interest 
and as when drawn out it was to be invested in real estate, we ought not to 
suppose that, as to that society, the annuity can be satisfactorily redeemed on 
the basis of a higher rate of interest than six per cent. The law supposes, 
when invested in real estate, it will bear six percent. interest for long periods, 
(2761) and we cannot say that this is not a safer estimate than that founded on 
the conjecture, that as money has for the last ten or twenty or even fifty years 
commanded eight and ten per cent. interest, it will, therefore, command 
eight per cent. for the next twenty-four years to come. In 1844 the 
highest rate of conventional interest was reduced two per cent., and a further 
reduction may occur. If it is proper to assume that the revenues are at the 
rate of six per cent. on the real estate, it is proper to adopt that basis for the 
estimate of the value of the revenues to be redeemed in present money. 

Moreover, whatever calculation is adopted should be such that the society 
cannot lose by the redemption of the legacy. To make the calculation upon 
the basis of a capitai producing eight per cent. would necessarily subject the 
society to some loss, as there must be intervals between the collection and an- 
nual investment of the yearly interest or revenues, to say nothing of the costof 
making collections and investments and the risk of loss of capital. I see no 
sufficient reason why there should be a distinction between the societies as to 
the basis on which the calculation should be made. 

I conclude then, that an examination of the inventory satisfies me that much 
of the real estate is unproductive, and that the conclusions of the experts, that 
the income should be taken at the rate of six per cent. per annum of 
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. 666 66%, is reasonable, and, furthermore, that in finding the present N#w Onssaxs 
_ yalue of the annuities the calculations should be made as upon a capital pro- Baurmons. 
@ucing and which will continue to produce the same rate, viz: six per cent. 
interest. 

At six per cent. the present value of the legacies to the societies for the 

yet to run from the date of the report of the experts, twenty-four ye’ s, 
would amount to several thousand dollars more than allowed by the decree. 

I should, therefore, prefer that the decree should be amended in favor of the 
societies to this extent. This disposes of all I have to say on the subject of 
the appeal of the American Colonization Society and the Society for the Relief 
of Orphan Boys. 

The city of Baltimore is also appellant on her demand for $3,000,000 to 
establish the school farm. The will of McDonogh gives the one-eighth of the 
revenues of his estate to the city of Baltimore until they shall amount to 
$3,000,000 to establish a school farm for the destitute poor of Baltimore and 
other maritime cities, &c. See will, 8 An. p. 178. It gives in like manner to 
the city of New Orleans also one-eighth of the revenues of the general estate 
antil they shall amount to siz hundred thousand dollars, for the purpose of 
establishing an asylum for the poor of both sexes and of all ages, castes of color, 
ke. See p. 176-7. 

0 From what I have already said, these guasi usufructs, as a charge upon each 
city in favor of the other, cannot last longer than thirty years from the death 
a of MceDonogh. The cities stand before us, then, as having equal rights upon 
| each other. Under Article 1293 C. C., there is no reason why each city should 
not be charged on its own portion of the estate for the payment of the whole 
annual legacy due itself. They, as well as the societies, will then each become 
bound te the States of Louisiana and Maryland, or the heirs at law of John 
MeDonogh, for the substantial performance of the conditions, as far as legally 
imposed by the will upon these legacies. 11 An., 497. 

Coxz, J., concurred in this opinion. 





TF olUme 


ew t&t >, SS & & 


Vy 2 oe oe 





Apetta Laycock anp Husspanp v. Tuomson J. Bren. 


The true construction of Art. 2419 of the Civil Code is, that the party attacking a sale as being a 

: disguised donation must prove, either that there was no consideration paid, or that the price paid 

was less than the one-fourth of the real value of the property pretended to be sold. 

The advantage which a father bestows on his son, though in any other manner than by donation or 
legacy, is subject to collation. 


. PPEAL from the District Court of the parish of East Baton Rouge, Beale J. 
: Tried before a jury. 7. G. Morgan, for plaintiff and appellant. A. S. 
Herron, for defendant. 

Sporrorp, J. The plaintiff sued her brother, Thomson J. Bird, to set aside 
asale of land, slaves, &c., made by their mother, shortly before her death, to 
the defendant. 





SUPREME COURT OF LOUISIANA, 


The alleged grounds are lesion, and that the pretended sale was a dg 
in disguise. 


The plaintiff has appealed from a judgment rendered against her claim, iy 


pursuance of the verdict of a jury. It would seem from the printed argy 3 a 


upon which the cause was submitted by her counsel, that the only point relieg 9 
upon for reversing this judgment is embraced in a bill of exceptions to the Dig 
trict Judge’s charge to the jury. The charge objected to was this: “that the * 
true construction of the article 2419 of the Louisiana Code is that the py 
attacking a sale as being a disguised donation, must prove, either that ther 
was no consideration paid, or that the price paid was less than the one-fourth 
of the real value of the property pretended to be sold.” 

This appears to be a correct interpretation of the Article 2419. “ The sales 
of immovable property or slaves, made by parents to their children, may be 
attacked by the forced heirs as containing a donation in disguise, if the latte 
can prove that no price has been paid, or that the price was below one-fourth 
of the real value of the immovables or slaves sold at the time of the sale.” 

The expression in both texts is below one-fourth of the real value, and can. 
not be construed to mean, as the appellant contends, one-fourth below the real 
value. 

The evidence preponderates in favor of the conclusion that the property in 
question was sold by the mother to one of her forced heirs, at a very low price, 
although exceeding one-half of the real value of the land, improvements and 
slaves. So there was no lesion beyond moiety, nor such proof as is required 
by Article 2419 of the Code to set aside the sale in toto as a simulation or dig. 
guised donation. The contract seems to have been a real one, although 
perhaps made to give the vendee an indirect advantage over his co-heir. The 
plaintiff’s remedy, if any she has, is not by an action in the present form, but 
by an application to have her co-heir collate when a partition takes place. 

Civil Code, Art. 1324. ‘The heir is not bound to collate the profits he has 
made from contracts made with his ascendant, to whom he succeeds, unless the 
contracts, at the time of their being made, gave the heir some indirect advan- 
tage.” 

Art. 1826. ‘The advantage which a father bestows on his son, though in 
any other manner than by donation or legacy, is likewise subject to collation. 
Thus, when a father has sold a thing to his son at a very low price, or has paid 
for him the price of some purchase, or has spent money to improve his son's 
estate, all that is subject to collation.” 

It is, therefore, ordered, that the judgment of the District Court be affirmed, 
with costs, without prejudice to any right the plaintiff may have to demands 
collation of the difference between the real value of the property in question, 
and the price contracted to be paid by the defendant. 
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Rozpert M. Lanter v. Nicnotas Gaiatas. 






The statute of April 80, 1858, requiring that appeals in cases in which the right to office is involved 
should be made returnable in ten days after judgment of the District Court, does not apply to the 
case of a contested election. 

In contested election cases the appeal must be made returnable as in other civil cases from the 
same parish or district, and will have frecedence in the Supreme Court only over all other cases 
from the same district or body of parishes having the same time assigned by law for the trial of 


their appeals. 
Acase which has been submitted for decision to the Supreme Court is not subject to any control by 


the Legislature. 

Where evidence was offered in the court below but rejected, to show that the value of the office in 
dispute was over $300, held that the evidence should have been received and that the case is 
appealable. 

To contest an election, there should be an averment that the illegalities charged déd alter the result, 
not that it was probable the result had been changed. 
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PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
Henry Duncan, for plaintiff. Angus Bowie, Geo. 8. Lacy and R. A. Up- 
ton, for defendant and appellant. 

Sporrorp, J. The plaintiff and defendant were candidates for the office of 
Sheriff of the parish of St. Tammany at an election held in November last. The 
latter having apparently a plurality of votes in his favor, the former contested 
the election under the special statute authorizing such a remedy to be sought 
in the District Court. 

The verdict and judgment declared the election void and referred it back to 
the people. 

The defendant has appealed. . 

} The plaintiff has moved to dismiss the appeal, Ist, because the transcript 
’ was filed too late, and 2dly, because there is no evidence of record to show that 
the value of the office in controversy exceeds $300. 

Judgment was signed on the 1st December, 1857. 
| The order of appeal made the same “ returnable according to law.”” The law 
then in force prescribed the 4th Monday in February as the return day for ap- 
peals from the parish of St. Tammany. (Rev. Stat., p. 278, sec. 12). The trans- 
) cript in this case was filed before that time, to wit, on the 19th February, 1858. 

But the appellee insists that the case falls within the Act of April 30th, 1858, 
(p. 250) requiring appeals in cases in which the right to office is involved, 
when returnable here, to be returnable in ten days after judgment of the Dis- 
trict Court. 
| At that time, contested election cases were not appealable, and the law was 
hot made in reference to such cases. 

On the 14th February, 1856, (Acts 1856, p. 9), appellate jurisdiction of such 
controversies was first given to this court. That Act declared that “in all con- 
tested elections brought before the courts of this State the party cast shall 
have the right of appeal to the Supreme Court, as in other civil cases, where 
it is shown in the record that the amount of the emoluments of the office in 
contest is over $300, on the appellant giving bond and security in such sum 
as the judge of the court which renders the judgment shall direct, and that 
such appeal shall be considered suspensive in its operation and effect.” 
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SUPREME COURT OF LOUISIANA, 


Another section declared that such contested cases shall have pre 
the Supreme Court over all other cases therein pending. te 

In this case, the transcript does not appear to have been made out within 
ten days after the judgment, so that, if there was fault in not bri the 
record here within ten days, it might be imputable to the Clerk, and, im 
case, would not be cause for dismissal. 

But we have already decided that the statute of April 30th, 1853, (p. 
does not apply to this class of cases. The subject was fully considered in the 
case of Auld v. Walton, upon a motion to dismiss because the appeal wag 
made returnable within ten days after judgment. We overruled a nal 
dismiss on that ground, entertained the case upon its merits, and reversed the 
judgment in toto. In overruling the motion to dismiss we said: “ under the 
provisions of the Act of 1856, it appears to us obvious that all appeals in cages 
of contested elections must be considered as falling within the general rule 
applicable to appeals in all other civil cases. Adopting a different construe. 
tion would, in our opinion, have the effect of substituting the exception to the 
general rule, defeating thereby the clearly expressed will of the Legislature” 
12 An. 825. 

If the present case had been returned here within ten days after the judg. 
ment, we find no law authorizing us to displace the city cases, or other country 
cases, and to take up the time devoted to them in the trial of cases from St 
Tammany, which, with appeals from the other parishes of that district, haye 
their own specially allotted period for argument and consideration. We under- 
stand the Act of 1856, declaring that appeals shall be allowed in contested 
election cases as in other civil cases, to mean that they shall be returnable as 
other civil cases from the same parish or district, and shall have precedence in 
this court over all other cases from the same district or body of parishes hay- 
ing the same term assigned by law for the trial of their appeals. 

The transcript in this case was, therefore, seasonably filed. 

Since the preparation of the foregoing opinion upon this point, the counsel 
for the appellant has presented to our notice a special Act of the Legislature, 
approved March 15th, 1858, purporting to fix the return day of this appeal 
upon the fifth day after the passage of that Act, and a motion has been made 
to reinstate the case on the docket, that it may be heard anew. 

That motion is overruled. The case had been submitted to us before the 
passage of that Act, and was beyond the legislative control. Our respect for 
the General Assembly and the Executive forbids the inference that they 
intended to instruct this court what todo or not to do, whilst passing upon 
the legal rights of parties in a special case already under advisement. The 
utmost that we can suppose is, that they intended to fix a return day for this 
particular appeal without know‘ng the posture of the case. Whether itis 
competent for them to fix a return day for any special case, even before it is 
submitted to this court, we need not inquire ; for, this motion to dismiss will 
be disposed of solely upon the law as it stood at the time the motion was filed, 
and without any reference to the Act of March 15th, 1858. 

As to the amount of emoluments yielded by the office, there is an allegation 
in defendant’s answer, that they exceeded $1500 per annum. 

Before the appeal was taken, he offered evidence to prove this allegation, 
which the District Judge refused to hear and had an order entered upon the 
minutes to that effect. The evidence should have been received ; considering 
it as received, the record discloses that the case is appealable. 
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~The motion to dismiss is, therefore, overrul-4, Lass 

The defendant, @allatas, excepted to the plaintiff's petition, that it did not  Gatuarar. 

set forth a sufficient ground of action, and the exception was overruled. 

ys allegations are that the returns show Gallatas to have received two 
hundred and twenty-five votes, and Lanier, the contestant, two hundred and 

thus giving @allatas a majority of seven votes; that, at said election, 
fourteen illegal votes were received and counted, a list whereof is annexed to 
the petition ; that from the precincts in wards One and Two the Commission- 
ers failed to furnish the returning officer of the parish with a list of voters as 

by law; and that this failure to return the list of voters, and the 
illegal votes cast as aforesaid “‘ vitiate and annul said election, because, if the 
said illegal votes had been rejected it would, in all probability, have changed 
the result in favor of the petitioner. 

These allegations are very vague; to contest an election, there should be an 
averment that the illegalities charged did alter the result, not that it was 
probable the result had been changed ; and we think the exception should have 
been sustained. 

Upon inspecting the evidence, we find that there is nothing but the most 
vague and remote suspicion to sustain the plaintiff’s case. 

Of the alleged fourteen illegal votes specified by the plaintiff, but two or 
three are shown to have been illegal, and not one of the whole list is proven to 
have voted for the defendant, whilst some of them are shown to have voted for 
the plaintiff and contestant. 

The allegation as to the failure of the Commissioners to return the lists of 
voters in the precincts of wards One and Two are disproved. 

Upon the whole record there is no showing of any illegality or informality 
which affected the result of the election to the prejudice of the plaintiff. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
and the verdict of the jury be annulled and set aside; and it is now ordered, 
adjudged and decreed, that there be judgment in favor of the defendant, 
declaring him legally elected Sheriff of the parish of St. Tammany ; the costs 
of the contest to be borne by the parish of St. Tammany. 
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H. Dusvav De ta Crorx v. Myra Crank Garnes. 





The District Court may entertain jurisdiction of a suit to set aside a decree of the Supreme Court 
probating a will, when the existence of the will is denied and sufficient charges of fraud are made 
by one who was not a party to, nor concluded by the decree sought to be annulled. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Duncan & Me Connell, for plaintiff and appellant. P. £. Bonford, Smiley 
€ Perin and Moise & Randolph, for defendant. 

Sporrorp, J. The present action was brought to set aside a decree of this 
court rendered on appeal in the case entitled the Succesion of Clark, reported 
in 11 An., 124. 

The defendant excepted, Ist: That the plaintiff has not in his petition set 
forth any cause of action. 
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De 1a Croix 
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2d: That the District Court in which this suit was ee | 
jurisdiction to try it. 

In case these exceptions should be overruled the defendant further —_ 
to the merits. 

These two exceptions only are before us now ; the District Judge, co 
that the second exception was well taken, dismissed the suit, and the plaintiff 
has appealed. 

The decision of the lower court was based exclusively upon the authority of 
the case of Melangon’s Heirs v. Broussard, 2 L., 8. 

Whatever effect may be given to that precedent in analogous cases it fails tp 
be an authority for this case, which is widely different. 

The judgment of the Supreme Court in Broussard v. Duhamel, 8 N, $1} 
was rendered in a contested case, and was conclusive and final between the 
parties who were before the court, as it contained no reservation of any rights 
as to the title in controversy. In Melangon’s Heirs v. Duhamel it was hed 
that a suit by the party cast against the other party to annul such decree of the 
Supreme court, could not be entertained by a District Court. 

But, by referring to the case of Clark’s Succession, in 11 An., it will be seen 
that we carefully guarded against any inference being drawn that the decree 
should not be open to attack. We even asserted that it would be open to 
attack by a direct action in the name of a party interested. And if, as alleged, 
(and we must, at this stage of the case, take the allegation for the truth,) the 
defendant is seeking to avail herself in the courts of the United States of a 
rule there recognized, that an ex parte decree probating a will, although open 
to question collaterally in all the courts of the State where it was rendered, is 
not to be so questioned in a United States Court, but is to be held conclusive 
upon all the world, there is a manifest propriety in giving the relief which was 
reserved by the very terms of our former opinion and decree to third persons 
whose interest might be sought to be affected by it. 

But it has been suggested in our deliberations that the petitioner in this case 
who is the legal representative of Frangois Dusuau De la Croix, does not stand 
in the same category with other persons who, as we unanimously think, might 
be permitted to bring an action to annul the decree in question: it is said that 
he was a party bound by the decree, and that this proceeding may be assimil- 
ated to an application for a new trial. 

Upon this point a majority of the court think that Frangois Dusuau De la 
Croix was not technically a party to the decree heretofore rendered by this 
court. 

It is true, he filed what is called an intervention in the District Court before 
which Mrs. Gaines made her application to prove the alleged lost will of 1818. 
But even in that he took an attitude hostile to the application, and avowed his 
disbelief of the assertion that such a will was left by Daniel Clark. But itis 
said that his prayer to be appointed executor in the contingency that such will 
should be established, and the fact that in our decree he was so appointed, 
estop him from questioning the validity of the will or the conclusive effect of 
the decree. 

But no effect seems to have been given to his intervention, or rather opposi- 
tion to the probate of the alleged will, by the District Court. That court 
treated the application of Mrs. Gaines as entirely ex parte and refused to hear 
oppositions. The application of Mrs. Gaines was rejected by that court, of 
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the \d of a defect of proof that the witnesses whose evidence was offered Dr “Oe 


to establish the will had frequently seen the testator write and sign his name- 
The dismissal of the application was just what De la Croix desired, for he op- 
posed the petition of Mrs. Gaines. If, then, he was strictly a party to the pro- 
ceedings in the Second District Court, which we doubt, then the judgment of 
that court was in his favor and against Mrs. Gaines. That judgment could 
not be changed so as to bind him without making him a party to the appeal. 
Mrs. Gaines alone appealed. She took no notice whatever of De la Croia, 

gcured no citation against him, and gave no appeal bond in his favor. The 
only appellee, so far as the record shows, was G. LeGardeur, attorney of absent 
heirs, who was the only obligee in the appeal bond, although even he does not 
appear to have been cited. De la Croix made no appearance in this court 


pending the appeal, either in person or by counsel. Richard Relf was inad- 


yertently made a party, and so careful were we not to prejudice the rights of 
any one by what was intended to be purely an ex parte proceeding, that we 
granted a re-hearing to declare that the decree should not be held conclusive 
even upon Ref. 

We changed entirely the judgment of the District Court, and rendered a new 
judgment. But De la Croix, being no party to the appeal, was not bound by 
our judgment. 

It is true the decree appointed him executor ; but it is not pretended that he 
has ever accepted the appointment or acted under it. As he was not before 
us, this action of the court cannot prejudice him. And we are of the opinion 
that his conditional prayer for such an appointment before another tribunal 
had not the prospective effect to estop him from questioning the pretended 
will or our ex parte decree in relation thereto. 

It only remains to inquire whether the petition, taking its averments as 
proven, discloses any cause of action. It is voluminous and not free from ob_ 
scurity. But we find it contains in substance a denial that Daniel Clark left 
subsisting at his death a will, dated in 1813, and charges of fraud sufficiently 
grave and pointed to authorize a legal investigation as to the truth of the matters 
complained of. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed, that the exceptions hereinbefore considered be overruled, and 
that the cause be remanded for further proceedings according to law ; the costs 
of this appeal to be paid by the defendant and appellee. 

Merrick, C. J., dissenting. This suit is brought to annul the judgment 
rendered by this court in the matter of the probate of the will of Daniel Clark, 


of the year 1815. See 11 An, 124. 


A petition was filed in the Second District Court of New Orleans for this 
purpose, in the name of Frangois Dusuau De la Croiz, a few hours after his 
death. 

The present suit was commenced an the 21st day of April, 1857, by a peti- 
tion filed by the present plaintiff, as the testamentary executor of said Frangois 
Dusuau De la Croix, wherein he adopts and reiterates the allegations of the 
petition filed in the name of the testator. 

That petition sets up at great length the will of Daniel Clark of 1811, the 
admission of the same to probate, the sole heirship of Mrs. Mary Clark, both 
under that will and as heir at law, and her acceptance of the succession, the 
acquiescence of petitioner in the same, the order of sale of property by the 
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purchase of others at private sale from Mary Clark, and that petiti 


therefore, deeply interested in maintaining the probate proceedings in the ad . 
= 


ter of said last will and testament, (of 1811.) 

The petitioner further averred that said proceedings had never been 

question except by an abortive proceeding instituted by Myra Clark Wij 
aided by her then husband William Wallace Whitney, in the District Court 
of the United States for the Eastern District of Louisiana, then having 
powers and jurisdiction, that the case was transferred to the Circuit 
that Whitney died and the said Myra subsequently married £. P. Gaines, why 
became a party to the bill in chancery, “that the complainant therein tog 
divers and sundry proceedings therein, until finally the present defendant 
hereto, with her then husband, Z. P. Gaines, by way of an amended or 
plemental bill of complaint, did expressly and specifically set forth and dedam 
that they did thereby, and would forever and thereafter abandon all claim of 
whatever nature or kind she or they had to the property of the estate of gaid 
Daniel Clark, growing out of the said alleged will made, as averred by henjin 
1813, in her favor by said Daniel Clark, and that she would thenceforth main. 
tain her rights to the property and estate left by Daniel Clark at his decease 
on the sole ground that she was his legitimate child and heir at law, and that 
as such she could not be deprived of her legitime ; and that she would thenee. 
Sorth always maintain the fact that said Clark did make a last will and teata- 
ment, dated in 1813, in her behalf, but that she would only do so as evidenceaf 
and acknowledgment by said Daniel Clark of the legitimacy of her the said 
Myra ; that petitioner being one of the defendants to said original bill and 
amended and supplemental bill, as will also be seen by a printed copy of said 
amended and supplemental bill referred to, herewith filed as part hereof—ae. 
cepted her abandonment aforesaid, filed his answer to her claim to be ‘the 
lawful representative and legitimate heir of Daniel Clark, a printed copy of 
which petitioner also filed herewith as part hereof; that issue was fairly and 
duly joined and tried in said cause; that a final decree was entered, after, 
hearing in the Circuit Court of the United States aforesaid, in favor of your 
petitioner, rejecting the claim of said Myra to be the representative or heir at 
law of said Daniel Clark ; that from said decree the defendant herein prose- 
cuted her appeal to the Supreme Court of the United States, and afterdue 
proceedings therein had, and after full and fair consideration of the wholecase 
the said Supreme Court of the United States, at the December term, 1851, 
thereof affirmed the aforesaid decree of the Circuit Court aforesaid, and peti 
tioner files herewith a printed copy of the opinion of the Supreme Court of the 
United States in said case.” 

The petitioner further alleged (and we give the residue of the petitionin full) 
as follows, viz: 

“ And now your petitioner avers that notwithstanding the facts aforesaid, 
notwithstanding the fact that the estate of Daniel Clark had been duly opened 
as aforesaid, notwithstanding the succession as opened aforesaid of him the 
said Daniel Clark had been duly accepted by the heir at law, Mary Clark, 
and the instituted heir the same Mary, the mother of Daniel; and thus thea 
was no longer any snch thing as an estate or succession of Daniel Clark, the 
whole of which was merged in the said Mary Clark, against whom alone 
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thereafter there could be any claim prosecuted either as against said succession 
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or for the restoration of the succession if it kad been wrongfully or unlawfully os, Ones 
- faken possession of by her, the said Mary Clark, by any one, and especially Gatues. 
defendant hereto, who claimed a paramount right thereto—she the said de- 
fendant hereto intending a palpable and gross fraud in the premises, and not- 
withstanding the facts aforesaid—and intending to abuse the decree and qu- 
thority of this court, which in the progress of legislative and constitutional 
ings has become the successor of the Court of Probates aforesaid, hath 
now sole and exclusive jurisdiction of all probate matters arising in the parish 
of Orleans aforesaid, did on the day of January, 1855, file in this court a 
written application praying for the probate of the same alleged will of Daniel 
Olark, averred by her to have been made in 1813—being the very same alleged 
will which she had specially and fully set forth in her original bill of complaint 
aforesaid, and also subsequently in special terms abandoned as aforesaid ; that 
your petitioner hearing of said proceedings of said defendant hereto, and know- 
ing the same to be, as he now charges they were grossly fraudulent, did file an 
intervention in said case which is numbered 8646 on the docket in this court ; 
and other parties also filed opposition therein, but the Judge of this court then 
entertaining the opinion that in al] cases the probate of a will in the absence 
ofthe heir was necessarily ex parte and could not be opposed, inasmuch as by 
the laws of Louisiana said probate could bind no person, and every question as 
tothe existence and legality of said probate would necessarily be left as re- 
gerved to all persons in interest, refused to hear any of the oppositions filed in 
said case, and disregarded the application of your petitioner, then filed, that 
the said applicant should be obliged to make Mary Clark or her heirs parties 
to said proceedings ; that the said defendant hereto being thus left to proceed 
mith her ex parte proceedings, presented to the Judge certain written deposi- 
tions of several witnesses, which had been chiefly used by her in her aforesaid 
proceeding in the Federal Courts, and where much of it had been shown to be 
false and gross perjury ; that acting upon said testimony and other testimony, 
among others that of your petitioner, given at several times, all of which was 
true, the then Judge of this court rejected the said application of defendant— 
who thereupon prosecuted an ex parte appeal to the Supreme Court of this 
State, who viewing the proceedings in the matter of the probate of wills as 
necessarily ex parte, and as binding in no way whatever upon any person 
whatever against whom the same might be set up as a muniment of title, and 
expressly reserving all such rights to all parties — the said Supreme Court of 
Louisiana having no other testimony before it than such as defendant herein 
had presented originally in this court as aforesaid, did declare on said ex parte 
showing aforesaid that defendant herein had shown that Daniel Clark had 
made such a will in 1813 as said defendant herein in her application had set 
forth and acknowledged—and directed it to be probated and recorded—all of 
which will more fully and at large appear by reference to the whole of the 
‘aid proceedings in said case No. 8646, and the decree of the said Supreme 
Gourt.therein on appeal, and the subsequent proceedings in this court thereon 
‘and therein. 
“And now your petitioner avers that the whole of the aforesaid proceedings 
insaid case No. 8646 were fraudulent and void, because : 
’ “ First. The succession of Daniel Clark had already been accepted and 
‘there could be no such thing as two successions of one deceased person. 
» “Second. That after the probate of a will of a deceased person, such as 
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Du ts Crorx was the fact of the case of the succession of Daniel Clark, no suk 
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will, real or alleged, can be received and its probate ordered while the 
probate stands ; and, all proceeding for the probate of any other will, 
alleged, must be conducted contradictorily with the representatives of the w 
tate under the will previously admitted to probate; and all proceedings, dee 
or judgments, taken in said estate once represented, without proper part 
are null and void; and, that said proceedings, in said case 8646, were not onh 
fraudulent, but void absolutely, because taken ex parte. That said proceed. 
ings were originally intended for a fraudulent purpose and intent, in this, that 
it was known by defendant that she could never establish the said alleged wil] 
set forth by her in said proceedings in case 8646, in any fair and honest egp. 
testation against any person having any interest to contest the same; that, 
therefore, in pursuance of advice, and a scheme concocted by and for her ig 
the city of New York in the year 1852, she took her aforesaid p 
intending that after obtaining the probate of said alleged will by her fraudy. 
lent and ex parte proceedings, to carefully avoid presenting the same in any 
manner or form where the validity, truthfulness, and honesty, might be put ia 
issue, either by way of exception or answer ; but, intending to avail herself of 
the peculiar and limited jurisdiction of the Federal Judiciary in the matter of 
the probate of wills, being advised that if she could obtain an ez parte order 
of the probate of said alleged will of Daniel Clark, that by means of said 
limited jurisdiction of the Federal Courts, she might avail herself of said@ 
parte decree, and, by avowing herself a citizen of another State of the Union, 
could go into the Federal Court, institute her proceedings there under said@ 
parte proceedings and decree, set the same up as conelusive upon said tribu- 
nal while they stood, that such a decree would be carried into execution by 
the federal tribunals without allowing any plea or answer thereto contesting 
the validity or verity of said probate proceedings whatsoever ; that, in pur 
suance of said original fraudulent purpose, to abuse the authority of the 
court, the State tribunal, into an instrument of oppression, and a medium for 
the consummation of wrong and fraud, the said defendant hath taken the 
aforesaid decree herein, given in suit No. 8646, and hath commenced a pre- 
ceeding in chancery in the Cireuit Court of the United States, holding sm 
sions in the Eastern District of Louisiana, and elaims immunity therein 
against all right to attack the same by defendant therein, your petitioner 
herein, a printed copy of which he herewith also files as part hereof. ' 
“Petitioner also avers that the proceedings in said suit, No. 8646 on the 
docket of this court, and the decree therein given, were entirely null and void 
ab initio, because that it was shown that the said alleged will, if ever made, 
which is expressly denied, was dated, as stated by the applicant therein, im 
the month of July, 1813, that consequently more than thirty years had elapsed 
from its date before it was offered for probate, and also more than thirty years 
after the death of Daniel Clark ; that even if Daniel Clark had, by will, con- 
stituted his estate into a testamentary succession, and instituted a universal 
heir to represent it, said testamentary succession could not be established @& 
recognized by the probate of a will after the lapse of more than thirty years 
after the death of the testator; that the acceptance of any such extinct sue 







cession was utterly null and void, and only intended to cast a shadow over the 


titles of those deriving title under other and adverse claimants to said succes 
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0. Gaines, may be cited to appear and answer this petition ; and, after 
due , proceedings had, it may be herein decreed that the aforesaid proceedings 
of said defendant in the case No. 8646, on the docket of this court, are frau- 
dulent and void, both in fact and in law; that the decree establishing the pre- 
tended will of Daniel Clark, and ottelien its probate, may be declared null 
and void, and accordingly called in; that she be perpetually enjoined from 
ever taking out a copy of said proceedings from this court. 

“He prays for general relief. 
** (Signed, ) Duncan & McConnett, 
Attorneys for Petitioner.” 





To this petition the defendant excepts : 

“1st. That pee has not in his petition set forth or shown any cause of 
action whatever.” 

“94. That this court (the Second District Court) is without jurisdiction to 
try or determine the matters and things set forth in said pee.” 

“gd. The defendant pleaded the prescription of one year.” 

In the proceeding for the probate of the will of 1818, sought to be _—" 
by the present proceeding, the said Frangois Dusuau de la Croix intervened, 
stating his disbelief that any such will was executed, as that claimed by pe- 
titioner, but prayed, however, that if the same should be established, that he 
might be appointed executor under it. In pursuance of such prayer, the de- 
cree was finally rendered by this court, recognizing him as executor and con- 
firming him as such. See 11 An. 131. 

We will consider the first ground of exception filed by defendant, although 
perhaps the second stands before it in the natural order of proceeding. 

a by Has the plaintiff set forth such a cause of action as would justify the Dis- 
ting trict Court in setting aside the decree, provided it had been originally ren- 
pei dered in that court? 
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- The grounds of complaint may be reduced to three heads : 

ae Ist. That there cannot be two successions of the same deceased person. 

bas %d. The fraudulent institution of the original suit, with the intention sub- 
pe sequently carried out of supporting the same and obtaining a decree upon false 
~ testimony ; and, 

oy $d. The absolute nullity of the proceedings ab initio, because of the lapse 
ie | of thirty years, and the non-acceptance of the Succession of Clark by the de- 
Be fendant. 

bee I. On the first head, I observe that Frangois Dusuau de la Croix was a par- 
veil ty to the proceedings in which the will of 1813 was admitted to probate. He 
ot, filed in that case a paper which he called an intervention, but which was really 
12 a opposition and required no order of the court for its filing. On this oppo- 
peed tition, which thus became an answer to Mrs. Gaines’ application for the pro- 
=e bate of the will, the opponent says he has taken notice of the filing of her 
petition, and he recites some of the allegations of the same, and particularly 
real the averment that he was unwilling to accept the executorship under the will 
dor of 1813, and expresses his decided disbelief in the supposed will of 1813, and 
a: gives his reason therefor, and concludes his petition as follows, viz: 

pe: “But so it is, if this honorable court pleases, it is certainly untrue, that he 
ba. tver evinced any sort of indisposition to qualify as the executor of any lawful 


Will which may be established in a legal manner, as having been made by said 





“In consideration of the premises, your petitioner prays that defendant, Ds +4 Oe 
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De = Crorx Daniel Clark, and, therefore, inasmuch as said petitioner by her petition ; 
show that he hath an interest in the matter of the probate and execution. 


Chines. 
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said will; and inasmuch as there remains of record in this honorable 
will duly probated and its execution ordered, whereby the whole estate of 
Daniel Clark, after the payment of his just debts, was given to his 
Mary Clark, of Germantown, Pennsylvania, who has since departed this life, 
and whose heirs are believed to be absent and unrepresented; and inasmuch 
as he, the said intervenor, is reluctant to see their interest in any manner dig. 
turbed without lawful notice, he prays that this honorable court may appoint 
an attorney or curator ad hoc to represent the said absent heirs of said M 
Clark, that if there be a probate of said supposed will granted, that it may be 
seriously made as a contest and issue with said heirs of Mary Clark, and after 
all due and legal proceedings had herein, if it should be decreed that there shall 
be probate of said supposed will, then he prays that he may be recognized ag 
executor thereof, duly sworn as such, and letters testamentary ordered to he 
delivered to him according to law. 

(Signed) Dusvau De La Crom” 

The attorney for absent heirs was appointed accordingly. 

The appeal was taken to this court generally, and was allowed at the same 
time at which the judgment was rendered. But the appeal bond was made in 
favor of the attorney for absent heirs. There was no motion to dismiss the 
appeal, and when the final judgment was rendered, De la Croix was so far 
considered a party not only to the suit, but to the appeal, that a decree was 
rendered in his favor recognizing him as executor of such will. He must, 
therefore, be considered a party to the suit, and also to the appeal. For if he 
be not a party to the appeal, then the judgment of the District Court dismiss. 
ing the application for the probate of the will is final, and this suit is useless, 
and the party is seeking to annul that which, as to him, by a final judgment 
of a competent court, has no existence ; which is absurd. 

The plaintiff considered himself a party to the appeal, as he proves by bring- 
ing this action of nullity. Indeed, I understood the counsel to admit as much 
in substance in their oral argument. ‘To verify these facts, I have deemed it 
right to look into the former record, a doubt having arisen in the minds of 
some of the members of the court. 

Now, if there be anything inconsistent in the two wills, so that they can- 
not stand together, the executor or heir of De la Croiz, at least, cannot be 
permitted to allege such inconsistency, for by his own showing he was as much 
aware of the inconsistency at the time he filed his intervention praying to be 
appointed executor as afterwards. 

II. The alleged fraud consists (as charged in the petition) in presenting 
with defendant’s ex parte proceedings to the Judge, “certain written deposi- 
tions of several witnesses which had been chiefly used by her in her aforesaid 
proceeding in the Federal Courts, and where much of it had been shown to 
be false and gross perjury.” 

The petition alleges that the judgment of the court was based “upon said 
testimony and other testimony, among others the testimony of petitioner given 
at several times, all of which was true.” 

Now, if a party against whom a judgment has been rendered, should file an 
affidavit with his motion for a new trial, making the same allegation, it is clear 
that it would be insufficient to entitle him to such new trial. It is not clearly 
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" sastion of it was false, nor what witnesses were perjured, nor that the false 
nony was material, and that there was not sufficient testimony which was 
- fmue to sustain the decree. 

New trials are rarely if ever awarded, in order to show that the testimony 
of witnesses is false, and, we think, where an action is brought by a party in 
ghose favor a decree has been rendered, to set aside the decree which subse- 

ly proves to be detrimental, his allegations should at least show a case 
which would have entitled the party to a new trial. That case has not been 
shown by the plaintiff. Meakin v. Anderson, 11 Bail. Sup. Ct. 215; Deer v. 
The State, 14 Miss. 348; Thompson’s case, 8 Grat. 637 ; Beard v. Simmons, 9 
Geo. 4; wing v. The State, 13 Geo. 513. 

{IL The plea of prescription of thirty years, cannot be set up in this form 
against the decree. The exception of prescription presupposes the pendency 
of a suit, and is in general a matter of defence. 

|, therefore, conclude, that plaintiff’s petition does not disclose a sufficient 
cause of action. It is unnecessary to consider the question whether an action 
of nullity can be brought in the District Court, to set aside a decree of this 
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, court. 

rt I think, therefore, the judgment of the District Court ought to be affirmed. 

: Corz, J., concurred in this opinion. 
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$8, Wuuam Ketier v. Wittiam Lory. 

- In presenting an appeal to the District Court from the decision of the Register of the State Land 
Office, under the Act of the Legislature of 1858, it is not necessary there should be an order of ap- 

ig- peal made and an appeal bond filed. 

ch The Register after granting a certifigate of entry upon the location of a warrant, has the power to 

r determine whether such location has not been made in violation of a settlement right. 

it The Acts of 1853 and 1857, which give an appeal from the decision of the Register of the State Land 

of Office, require that the appellant should make a special assignment of errors upon which he relies 
for a reversal of the decision. 

“ PPEAL from the District Court of the parish of Carroll, Farrar, J. 

ch Short & Parham, Sparrow and Montgomery, for plaintiff. Z. Selby, for 

be defendant. 
Bucnanan, J. The Acts of 1852, page 168, section 3d, and of 1853, page 

, 22, section 1, gave to the Register of the State Land Office jurisdiction to de- 

- tide between conflicting claims of preference right to enter lands in the State 

sid land Office. 

‘te The Act of 1853, also gave the right to the claimant aggrieved by the decision of 


the Register to appeal from the same, within six months, to the District Court 
aid the parish in which the land is situated. 

ze In conformity to those statutes the Register of the State Land Office took 
cognizance of a dispute between the parties to this suit, in relation to the right 
enter the S. E. quarter of section No. 2, township 20, range 11 east, of the 
district of public lands in Louisiana north of Red River, and rendered a decision 
upon the same, after hearing evidence on both sides, on the 2d February, 1857 : 
Which decision was in favor of William Loflin. 

24 
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On the 11th March, 1857, William Keller presented to the Register a wre 
ten application for an appeal from said decision, to the Tenth District 3 
for the parish of Carroll, in which parish the land in controversy is situated, & 

The law did not require an order of the Register upon the petition for > 
peal. The 2d section of the Act of 1853, p. 23, provides, that “as SOON ag an 
application for an appeal is made to the Register, it shall be his duty to de. 
liver to the party applying for such appeal a certified transcript of all the 
proceedings had in his office relative to the conflicting claims.” 

Neither did the law require the party appealing to file with the Register 
an appeal bond. The 2d section proceeds to enact, that the party ap 
to whom the Register shall have delivered a transcript as abovesaid, “ shall 
forthwith file the same in the office of the Clerk of the parish in which the 
land is situated, and give bond, as in ordinary cases, as security for costs” 
The expressions in the French text of the section are “ et fournira le caution. 
nement ordinaire pour le paiement des frais.” It is proved that the appellant 
on filing the transcript from the Register in the District Court, procured to 
be endorsed, on the accompanying petition, which he presented in conformity 
with the 3d section of the statute, an obligation for the security of the costs, 
subscribed by one Jngram, which the Clerk of court testifies is the usual mode 
of securing costs in his court. We consider this a compliance with the 
statute. 

The plaintiff, in his petition presented to the District Court, has set forth 
the following alleged errors of the Register of the State Land Office : 

1st. That after the certificate of entry had issued to William Keller on the 
19th January, 1856, the Register had no right to institute proceedings to haye 
the same cancelled. 

2d. That no application for a preference right of entry had been filed in the 
State Land Office, or marked as filed or received in the office within the time 
prescribed by law to secure a preference entry under the State preémption 
laws. 

3d. The Register erred in not taking parol proof to establish the fact, that 
Loflin had parted with all his rights to enter the said land, if any he had, prior 
to the time of making proof of settlement on the said quarter section. 

4th. The proof laid before the Register fully establishing the fact, that Loflin 
had parted with all his rights to enter the said quarter, he erred in not con 
firming the certificate of entry which had been issued to William Keller. 

5th. The Register erred in supposing that it was a title to land that he was 
investigating and not a right to enter land depending upon facts, the proof of 
which must necessarily be by parol, as all conflicting rights prior to the 
existence of a title out of the government may be established by parol testi- 
mony. 

I. On the first error assigned. The first section of an Act to provide forthe 
sale of swamp lands granted by Congress to this State, approved 17th March, 
1852, (Session Acts, p. 167,) provides, that “the Register of the Land Office, 
and Treasurer of the State as receiver of public moneys, are hereby authorized 
to sell warrants for one million acres of land, to be located on the swamp or 

overflowed lands donated by Act of Congress of 2d March, 1849, and 28th of 
September, 1850, said warrants ‘to be issued for not more than six hundred and 
forty, nor less that forty acres, according to the laws regulating the surveys 
and legal subdivisions of sections adopted by the United States ; provided, the 
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tr igme shall not be sold for less than one dollar and twenty-five cents per acre ; 
and provided, further, that no warrant shall be issued until the expiration of 
three months after the passage of this Act.” 

“Section 2d. Be it further enacted, That every white person being the head 
ofa family, or over twenty-one years of age, who has made a settlement on any 
part of said lands previous to the passage of this Act shall have the privilege 
of entering not less than forty, nor more than three hundred and twenty acres 
ofthe same, at the office of the State Land Office at Baton Rouge, at the mini- 
mum price of one dollar and twenty-five cents per acre ; provided, that applica- 
tion and payment thereof be made before the expiration of twelve months after 
the passage of this Act; and provided, further, that the party thus applying 
for a preference right shall make oath before some officer of the State qualified 
to administer the same, that he or she had settled on the land applied for, with 
the view and purpose of cultivating the same, and not for the purpose of specula- 
tion, and shall state as near as may be the date of such settlement, which oath 
as to the location and settlement, shall be sustained by the affidavit of two 
disinterested witnesses.” 

“Section 8. Be it further enacted, That all conflicting claims of preference 
rights to any of said lands, shall be decided by the Register, who shall adjudge 
the same to the person first locating or settling thereon.” 

Various Acts subsequently passed—1853, March 16th, and April 28th, Ses- 
sion Acts, p. 85 & 156; and 1855, March 15th, Session Acts, p. 260—have ex- 
tended the time for actual settlers to make application, proof and payment, to 
secure a preference right upon the State lands. 

Under these statutes, it is obvious that locations of warrants must be very 
apt to come in collision with settlement rights; and there is nothing in the law 
which precludes the Register from interfering, after a certificate of entry upon 
the location 9f a warrant, to determine whether such location has not been 
made in violation of a settlement right. On the contrary, it seems most likely 
that a conflict could only arise between those two classes of claims after an 
entry made by the purchaser of a warrant. 

Il. The application of William Loflin for a right of preémption is proved 
tohave been made, in the manner required by the Acts above quoted, in the 
month of February, 1854, which was less than twelve months after the passage 
of the Act of 1853, March 16th, (Session Acts, p. 35,) and was consequently 
within the time prescribed by law to secure a preference entry under the State 
preémption laws. 

It has been argued in this court by one of the counsel for plaintiff, that there 
isno proof William Loflin made payment for the land within the delay pre- 
scribed by those laws. 

But we agree with the counsel of defendant that we cannot reyerse the 
Register’s decision for an error not assigned in the pleadings. 

The Acts of 1853 and 1857, which give an appeal from the decisions of the 
Register of the State Land Office in these matters to the District and Supreme 
Courts, both require that the appellant should make a special assignment of 
tors, upon which he relies for a reversal of the decision, in his petition to 
the District Court. He must be confined to the errors assigned. And in this 
se he only complains that there was no proof of an application by Loflin 
der the statutes—and not that there was no proof of payment by Loflin. 
Ill, IV and V. These three grounds of error may be considered together. 
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Keller did not pretend to make his entry upon a preémption right g 
out of actual settlement upon the land, but upon the location of a 
purchased from the Land Office. His entry was not made until June j 
1856. But in the month of September following, searches made 
archives of the State Land Office having discovered that the proof of an actul 
settlement of the same land entered by Keller had been filed by William 
as far back as February, 1854, the Register of the State Land Office 
Keller that his entry must be cancelled, as having been issued in error, wr case 
Keller should prove a superior right to Loflin, by evidence to be taken befoy doub 
a Justice of the Peace of Carroll parish, contradictorily with Zoflin. When 1 
upon a great many witnesses were examined on both sides, whose testimony ‘thes 
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was reduced to writing and laid before the Register. One of the witness 
examined for Keller was William L. Knox. It was attempted to be shown by 
this witness that Loflin had sold his settlement right upon the land in question 
to him (Hnoz) early in the year 1853, and that Hnoz had subsequently soldit . ofs 
to Keller. 

The Register disregarded the testimony of Knox, because a title to land 
cannot be proved by parol. In the District Court a bill of exceptions wa 
reserved to Anoa’s testimony, not only upon this ground, but also because he 
is an interested witness, as vendor of Keller, by his own statement. 

We do not think it necessary to determine at this time whether a sale of the 
preémption right of an actual settler upon State lands, can be proved by parol; 
being convinced that the objection to the witness on the score of interest, was 
well taken, and that he was clearly inadmissible without a release at least 
We are not even prepared to say, that a written release by plaintiff would 
have removed the objection to his liability under the circumstances. 

Apart from Xnoz’s testimony, there is nothing in the record showing an as- 
signment of Loflin’s settlement right to Keller. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and proceeding to give such judgment as should have been rendered 
by the District Court, it is further decreed that the certificate of entry No, 862, 
dated 19th June, 1856, in the name of William Keller, of the south east 
quarter of section 2, township 20, range 11 east, district of lands north of Red 
River, be cancelled, and that plaintiff pay costs in both courts. 
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Wituiam Gwartyey v. His Creprrors—J. P. Cavy, Opponent. 


The burden of proof is upon the party opposing the appointment of a syndic, on the ground that 
he was elected by a person who was not a creditor. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durant & Hornor, for opponent and appellant. Elmore & King, for the 

syndic. 
. Bucuanan, J. James A. Lusk having been returned by the notary # 
elected syndic of this insolvency, by a majority in amount of the creditom 
- his appointment is opposed by John P. Cady, who was also a candidate for 
; the syndicate at the meeting of creditors, on the grounds: 
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ot That one James Chapman, who voted for Lusk, is not a creditor of the @wanmer 
at ; and, Cruprroas. 
i) That Lusk voted for himself as syndic, under a power of attorney from 

ae Nicolas Caspar, which was not signed. 

"The District Judge properly decided that the burden of proof is upon the 








77 opposing the appointment of a syndic, on the ground that he was elected 
ied person who was not a creditor. The rule was distinctly laid down in the 
les | case of Pandelly v. His Creditors, 9 L. R., 398, and has not since been 
fore | doubted. 
ere. ‘The opponent attempted to prove that James Chapman is a part owner of 
ony | the steamboat Music, which is surrendered by the insolvent to his creditors. 
$8 | The evidence is not clear on this point; but even if it were, that fact would 
a by by no means amount to proof that Chapman is not a creditor of the insolvent. 
tion They might have had many other dealings together, besides a joint ownership 
dit | of s steamboat. 
Upon the second ground of opposition, Nicholas Caspar, sworn as a wit- 
and ness, testifies that he authorized a person named Work, to sign his name (he 
was being unable to write) at the bottom of the power of attorney, upon which: 
» he fusk voted, in his name, at the meeting of creditors. 
Judgment affirmed with costs. 
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E.eanor E. Woops ann Huspanp v. F. A. Woops. , 
a 4n action to annul a sale of negroes alleged to have been bought at a succession sale by the ad- 
ministrator through persons interposed was properly brought against the administrator at his 
362, domicil, in regard to nullities arising subsequent to the order of sale. The order of sale itself and 
east | the proceedings anterior to it could only be attacked in the court which decreed the sale. 
Red The heirs have such an interest in the succession while under administration as to authorize their 
bringing a suit against the administrator to set aside a sale made to himself through persons 
interposed. 
PPEAL from the District Court of the parish of West Baton Rouge, Beale, J. 
D. N. Barrow, for plaintiffs and appellants. H. C. Hudson, for de- 
fendant. 
Merrick, C. J. The present case is before us on an appeal taken by plain- 
tiffs from a judgment dismissing their petition. 
The action as it now stands is brought in the parish of West Baton Rouge 
had by the plaintiffs, as the heirs at law of Hzer FE. Woods, Amanda Smith, their 
mother, and of Maria FE. and Edith Woods, their deceased sisters, to annul 
the sale of certain slaves bought, as plaintiffs allege, by the defendant, the ad- 
‘the ninistrator of said Ezer E. Woods, deceased, through persons interposed. 
It is alleged that the succession of said Hzer EF. Woods was opened in the 
y 8 parish of De Soto, where the defendant, Frame A. Woods, was appointed ad- ; 
ors, ministrator, and where he provoked the sale of the slaves in controversy. The 
for | petition alleges causes of nullity previous to and in the decree of sale, and also F 


in the sale itself to the administrator through persons interposed. The petition 
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also contains other causes of action which, after exception, were yo} 


dismissed by plaintiffs. On exception taken by defendant’s Counsel the residag : 


of the action was dismissed at plaintiffs’ costs. 

It is contended by defendant that the District Judge did not err in 
the suit, because the District Court of the parish of De Soto is the forum in 
which to settle all matters relative to the Succession of Ezer E. Woods, This 


is true as it respects all that part of the action which alleges nullities anterior - 


to and in the decree of sale. These proceedings can only be attacked in the 
court which rendered them. C. P. 608. But in regard to the nullity 
subsequent to the order of sale, and in the practices of the defendant, the suit 
is properly brought at the domicil of the defendant. Mississippi Marine and 
Fire Insurance Company v. Bank of Louisiana, 11 R. R., 47. 

It is further contended, that the heirs cannot sue the administrator for a 
single act of his administration, but must call upon him to account. The 
question is not entirely free from difficulty. We think, however, that the 
heirs have such an interest in the succession while under administration ag to 
be able to have the sale made to the administrator either through a person in. 
terposed or to himself directly declared null. If the sale should be declared 
illegal the property"will be subject to a re-sale to pay debts, if it be needed, 
and no injury can result to the creditors of the succession, while the rights of 
the heirs will also be protected. 

The defendant’s counsel has filed in this court what he denominates a per. 
emptory exception to the action, ‘based on the want of an allegation in the 
petition that plaintiffs ever tendered the defendant the price for which the slaves 
sold. 

Without deciding whether an exception of this kind can be filed in this court 
we deem it sufficient to remark that the petition alleges that the allegation in 
the petition for a sale, that the estate was involved, was untrue, and, further. 
more, it is alleged that said administrator had in his hands, or ought to have 
had, sufficient funds to pay all the pressing liabilities of the estate. Now, if 
the sale was unnecessary, the administrator has the funds arising from said 
sale in his own hands, and a tender, if needed under other circumstances, does 
not appear to be required in this case. 

We think, so far as it respects the nullities arising since the order of sale 
was made, that the action can be maintained at the defendant’s domicil, and 
that the exception should be overruled and the plaintiffs be permitted to intro 
duce proof of such nullity. 

It is, therefore, ordered, adjudged and decreed by the court, that the judg- 
ment of the lower court be“reversed so far as it dismisses plaintiffs’ action for 
nullities alleged to have arisen since said order of sale, and that this case be 
remanded to the lower court for further proceedings, the defendants paying the 
costs of appeal. 

Sporrorp, J., took no part in this case. 
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Jonn Fietcuer v. Catrnarine Henzey, his Wife. 


he statute relative to a change of venue in civil cases (Acts of 1855, p. 808,) does ‘not make such 
change @ matter of right, but leaves it discretionary with the court to grant or refuse the appli- 

* cation after hearing evidence. 

” Where a seasonable though fruitless effort had been made to examine a witness whose testimony 

had been taken under commission, in relation to contradictory statements alleged to have been 

made by him, proof of such contradictory statements was properly received. 


PPEAL from the District Court of the Parish of Concordia, Ratliff, J. 
A E. Sparrow and H. B. Shaw, for plaintiff and appellant. J. H. Veazie 
ad A. N. Ogden & Stansbury, for defendant and appellant. 

BucuanaN, J. The parties reside in the parish of Concordia. The plain- 
tiff sues his wife for a divorce, on the ground of adultry. This petition was 
filed in June, 1856. Defendant answers by a general denial of the charges of 
plaintiff, and reconvenes, claiming a separation of bed and board, for defama- 
tion and ill treatment. She prays for a jury. The answer and petition in 
reconvention were filed in November, 1856. The cause was called for trial in 
November, 1857; at which time, plaintiff moved for a change of venue, on 
filing his affidavit that there was so strong a prejudice resting in the public 
nind against him, that he could not get an impartial trial in that parish. The 
Sheriff and two other citizens were examined, and testified, in substance, that 
there was a feeling adverse to the plaintiff pretty generally prevalent in the 
parish, growing principally out of this suit; but that a jury could be em- 
pannelled, who would give him a fair and impartial trial. The Judge over- 
ruled the motion for change of venue, and the trial proceeded before a jury, 
each one of whom upon his voir dire had sworn that he had no bias or pre- 
judice for or against either party, and that he had not formed nor expressed 
w opinion about the merits of the cause. 

The statute relative to a change of venue in civil cases (Acts of 1855, page 
$03), does not make such change a matter of right, but leaves it discretionary 
with the court to grant or refuse the application, after hearing evidence. And 
this harmonizes with the theory of trials by jury, which supposes a principal 
advantage of such mode of trial, to consist in having judges of the vicinage, 
who know the parties and their witnesses. And this advantage is the more 
apparent, where, as in the present case, the issue is one of character in the 
most important of social relations; and where, as here, the credibility of mate- 
tial witnesses is drawn in question. The record satisfies us that the discretion 
of the District Judge was judiciously exercised in this instance. The appli- 
tation for a change of venue was tardy. Issue had been joined for a year be- 
fore it was made. The statute allowed the plaintiff to have made the applica- 
tion in vacation, upon ten days notice to the opposite party. Instead of avail- 
ing himself of this provision of the law, the plaintiff delays it until the mo- 
ment of going to trial. The immediate effect of the application, if granted, 
would have been to continue the cause. The statute was certainly not intended 
todelay trials; and Judges should take heed that it is not perverted to that 


purpose. 
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Plaintiff excepted to the mode of completing the jury, after the 
panel had been exhausted. His council offers no argument in support of & 
bill of exceptions, and it is only necessary to remark that the course a¢ 
is supported by the authority of the case of Barthet v. Estebene, 5 An. 315, _ 

Plaintiff excepted to the reading on the trial, of the evidence given on 
rule for alimony. We see no good objection to this evidence. It was take 
in the presence of both parties. 





Also, to the examination of defendant’s mother as a witness. This objen 


tion is untenable. See Act of 1855, No. 307, sec. 2. a 

Plaintiff also excepted to the reception of testimony of witnesses ¢6} 
that B. F. Baker, a witness for plaintiff examined under commission, had 
statements to those witnesses, inconsistent with the statements made by 
in his deposition read in the cause. The rule of evidence appears to be 
tled, that a contradictory statement of this kind can only be proved, after the 
witness impeached shall have been afforded an opportunity of explaining 
contradiction, by being examined in relation to it. Fletcher v. Fletcher, 5 
An. 408. 

But in this case, a seasonable, though fruitless effort seems to have been 
made to examine Baker in relation to his alleged contradictory statements, 
Baker’s deposition was taken, as already said, under a commission at Vicks. 
burg, Warren county, Mississippi, by Lazarus Lindsay, commissioner. After 
this deposition was returned into court, and before the term of the court at 
which the cause was tried, another commission was taken out by defendant 
and sent to the same commissioner at Vicksburg, who had executed the pre- 
vious one, with an interrogatory annexed, to Buker, requesting him to state 
whether he had not made the statements to those persons named, which were” 
testified of afterwards, in open court, by those persons, and are now excepted 
to. The return of the commissioner, Lindsay, to the last named commission, 
shows that Baker could not be found. 

We think that the court did not err in receiving evidence of the contradic. 
tory statements of Baker, under the circumstances. But, even if this were 
doubtful, we would not feel justified in sending back the cause to the jury on 
this account ; inasmuch as we find the most material statement of Baker's de 
position flatly contradicted by the witness John Ivy ; and it was for the jury 
to decide, which of the two witnesses, Jvy or Baker, they would believe. 

Upon a careful review of the evidence, we are satisfied that the verdict of 
the jury has done justice between these parties. 

The judgment is, therefore affirmed, with costs. 
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Benyamin F. Youne v. M. Courrney et als. 


‘fp August, 1810, B. F., by a power of attorney, authorized W. S. to collect the purchase iaoney of a 
tract of land which he had previously sold. A description of the land was given and the attorney 
was also authorized to ratify the sale. Under his authority, he ratified the sale and collected the 
unpaid purchase money. Held : That after so great alength of time, the sale and ratification 
gpust be considered as conclusive on those plaintiffs who claim under B. F. 

fp'the absence of all proof of fraud, good faith in the transactions of parties will be presumed after 
great length of time. 

The law generally considers the tax and costs as the only damage which a party sustains by the 
defence of the suit against him. 


J ig 





PPEAL from the District Court of the Parish of Pointe Coupée, Ratliff, J. 
A J. L. Lobdell & R. N. Ogden, for plaintiffs and appellants. U. B. & £. 
Phillips, Brewer & Collins, Eugéne Janin, Prevosty & Waples and Eustis, for 
defendants. 

Merrick, C.J. The plaintiffs claim of the defendant a tract of land lying 
upon Fausse Riviére, in the parish of Pointe Coupée, being a double conces- 
sion, containing 1680 arpents. They claimed title in their original petition 
through Dr. Benjamin Farrar, who died in the year 1790. By their amended 
petition they allege that the front tract of land was conveyed by Margaret 
Gaillard and Abraham Ellis, in 1794, to Benjamin, Anne Franciska and Mar- 
goret Farrar, the children and heirs of Dr. Benjamin Farrar, deceased, from 
whom they claim by inheritance. 

The defendant claims title by mesne conveyances from Benjamin and Mar- 
goret Farrar, two of the vendees above-named, the said Margaret having mar- 
tied Richard Butler. 

It appears that the original tract of land was placed on the inventory of Dr. 
Benjamin Farrar, in 1791. This seems to have been done in error; for, in 
1794, we find the heirs of Dr. Benjamin Farrar acquiring this property from 
Abraham Ellis and wife, to whom they gave in exchange therefor three negro 
men, 

Aformal partition of the effects of the succession of Dr. Benjamin Farrar 
las been offered in evidence. It does not include the tract of land in contro- 
versy, and defendant’s counsel say that they are unable to find any written 
tridence of its partition. Nevertheless, on the fifth day of January, 1798, Ben- 
jomin Farrar, jr., for want of a Notary Public, sold before Wm. Dupont, the 
Commandant of the post, and two witnesses, to Charles Gremillion, for $1250, 
payable in one and two years, eight and one-fourth arpents front, by a depth 
forty arpents, described as “‘une terre en friche, size dans le lieu de la Fausse 
Riviére et dans ce district, de huit arpents et trois-quarts de front, sur la pro- 
fndeur ordinaire de quarante, attenante d’un cété a la terre du Sr. Joseph De- 
mir, et de l'autre a la demoiselle Farrar, laquelle terre appartient au vendeur 
pourlui étre échue au partage des biens de la succession de few Benjamin 
Turrar, son pére. Fait en ce poste le sept novembre de mil sept cent quatre- 
Tingt-seize.” 

On the second day of August, 1810, Benjamin Farrar, by a power of attor- 
' | &y authorizing Wm. Taylor to collect the price of the purchase from the 
"| | Wendee, ratified and confirmed the sale previously made, and describing the 
: 25 
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tract of land as being on False River, adjoining the land of Joseph Deep 
and then in the possession of said Charles Gremillion. His 


made the ratification and acknowledged to have received the residue of the | 
price, $427, by notarial act passed before the parish judge 30th of Avg, 


1810. 

Tt appears to us that at this late period, this sale and ratification 
considered as conclusive upon such of the plaintiffs as claim to be heirs of 
Benjamin Farrar, jr. After an adverse possession of fifty-eight years by per 
sons holding under an original purchaser in good faith, we must presume that 
a supplemental partition was made, and the recital in the act of sale to Gremi. 
lion was true, and the heirs of the vendor making this recital cannot be 
permitted now to gainsay the admission of their ancestor. They are estopped 
by it. ; 

* the above description of property, made in 1798, Benjamin Farrar gels 
by boundaries upon lands of Joseph Decuir on one side and Miss Farraron the 
other. 

On the 26th day of January, 1801, Richard Butler and Mrs. Margaret 
Farrar, his wife, duly authorized by him, sell to Julien Poydras all the 
property, lands, slaves and farming utensils, which she held at the post of 
Pointe Coupée, for $53,000, payable in three instalments. They enumerate the 
lands and slaves sold, and describe one of the tracts of land as follows, vis; 
““Ttem, une terre size dans U’anse de la Fausse Riviére, bornée d'un cété & celle 
du Sieur Charles Gremillion, et de l'autre a celles du Sr. Joseph Decwir, con 
taining seize arpents et deux-tiers de front.” 

In another part of the act the parties describe the whole property sold as 
“Tous lesquels biens meubles et immeubles appartiennent aux susdits vendeurs 
pour les avoir eu de la succession de feu Sr. Benjamin Farrar, pére de 
la demoiselle Marguerite Farrar, femme du Sr. R. Butler, dans les parts 
qui lui sont échues lors de la séparation des biens de la dite succession aux 
héritiers, le sept du mois de novembre de l'année mil sept cent quatre-vingt 
seize.” 

These two sales to Charles Gremillion and Julien Pogdras cover the whole 
tract of land acquired from Abraham Lillis and wife. No notice is taken of the 
interest in the same of Anne Franciska Farrar who married Samuel 0. Young. 
The plaintiffs, Benjamin Farrar Young and Eliza H. Young, claim as her 
heirs. But at the same time, they and the other plaintiffs claim as heirsof 
Margaret Butler, deceased, and are therefore bound by her warranties and are 
estopped by her admissions. If then Margaret Butler was bound in warranty 
to Julien Poydras and his vendees, then the plaintiffs are repelled from 
claiming the land by the same warranties. Thus the heirs of Benjamin 
Farrar, jr., are bound as warrantors in both acts of sale. The heirs of 
Anne Franciska Farrar are bound by the act of sale of Margaret Butler and 
its recitals. 

But the plaintiffs’ counsel contend that Julien Poydras, the purchaser, 
appears by the recital in the inventory to have been the executor of the last will 
and testament of Dr. Benjamin Farrar, deceased, and as he had not settled up 
his account in 1801, he could not buy any of the effects of the succession from 
the heirs. The will has not been produced to us, and we are not informed 
whether the seizin of the estate was conferred upon the executor or not Ff 
it were not, the heirs would be considered in the possession of the estate, hav- 
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7 ae the right to dispose of the same, upon furnishing the executor with funds 


“gifficient to pay the debts and legacies, and the property could not therefore be 
under the administration of the executor. After this lapse of time, 


F gate the absence of all proof of fraud, the parties must be considered as hav- 


ing treated with each other in good faith, and Mrs. Butler must be presumed 
jp have sold only those things in her possession and under her control. More- 
gret, the title to the property in question is alleged by plaintiffs to have been 
soquired by the heirs after the death of Dr. Benjamin Farrar. See Moreau 
 Garleton’s Partidas, p. 1087, Law 2; p. 1089, Law 4; p. 1090, Law 6; 
p. 663, Law 4; 11 Martin, 298; Ross v. Ross, 3 An., 533. 

But itis further urged that Margaret Farrar owned only one undivided 
third part of the tract of land in question, and that, therefore, she could not 
gil as the absolute owner, by boundaries, two-thirds of the same. The answer 
to this is that she did sell such portion, claiming the right so to do, and recog- 
sized the ownership and possession of Charles Gremillion, by claiming to his 
boundaries. The plaintiffs then, as we have already said, being her heirs, are 
pound by her acts, which, after the lapse of more than half a century, must 
be held to have been performed with a full knowledge of her rights and those 
of her co-heirs. 

Itis again objected that the act produced by defendants, purporting to be 
from Benjamin Farrar, jr., to Charles Gremillion, contains an erasure and 
interlineation which is a forgery and entirely changes the location intended by 
the grantog, It is contended that, as the act originally stood, the tract was 
described as on the island of Fausse Riviére; that the words “7 J7e de la Fausse 
Riviére” were improperly changed to “le liew de la Fausse Riviére.” Two 
witnesses were examined as experts. They say that they are of the opinion 
that the words [isle were partially erased, and that the words le liew were 
written in the place of them. One of the witnesses said, that he thought both 
words were written with the same ink, although he could not say whether it 
was written by the same hand or not. It is in proof that the expression “* wne 
terre sise au dit lieu de la Fausse Riviére” was a common expression in acts 
atthat period, and the officer in closing the act in question says that it was 
“paste d dit liew de la Pointe Coupée,” &c. In support of the genuineness 
ofthe act as it now stands, is the proof of the adjoining boundaries, the act of 
Mn. Butler referring to the tract of Charles Gremillion, the ratification in 
1810, the copy made in 1806, and the proof of the continuous possession of 
Charles Gremillion and his vendees as far back as the memory of the witnesses 
go, which is upwards of forty-five years. The title followed by possession for 
this long period must, even in the case of doubt, be considered to have been 
originally conformable to the possession, and the erasure and interlineation so 
sustained to be sufficiently explained. 

A reference to these sales to Charles Gremillion and Julien Poydras shows 
that the plaintiffs are divested of title. We do not, therefore, feel ourselves 
alled upon to consider defendants’ title step by step, nor to show how the 
prescription in favor of the defendant has also been acquired ; for on this point 
ilo we are of the opinion that the case is with the defendant. 

‘But the defendant, Micajah Courtney, claims that he has been injured in the 
sum of $5000 by the unwarrantable institution of this suit, and that the Dis- 
triet Judge erred in refusing to allow him to introduce evidence to prove such 





damage. In general, the law considers the taxed costs as the only damage 
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which a party sustains by defence of a suit against him, and these he 

by the judgment in his favor. This point was considered in the case of @ 

same plaintiffs against Lebeau et al. See 13 An. 
Judgment affirmed. 





Grorce W. Womack v. Rosert FLoKeEr. 


Ths security cannot point out for discussion property which once belonged to his principal and way 
even mortgaged to secure the original holder of the notes sued on, when such propertyigns 
longer in the principal debtor’s possession and has passed by successive conveyance into the 
hands of a third person, 


| ges from the District Court of the parish of St. Helena, Watterston, J, 


Julian E£. Wilson, for plaintiff. Muse & Hardee, for defendant and ap 
pellant. 

Sporrorp, J. The only question here presented by the defendant and ap 
pellant grows out of his plea of discussion. 

Being sued as a surety merely he had a right to plead discussion, by com 
plying with the requisites of the law. 

“The surety who does require the discussion is bound to point gat to the 
creditor the property of the principal debtor, and furnish a sufficient sum to 
have the discussion carried into effect. He must not point out the propertyof 
the principal debtor situated out of the State, nor the property which is in 
litigation, nor that which is mortgaged for the debt and no longer in the pos 
session of the debtor.” C. C. 3016. 

It appears that the property pointed out for discussion by the security in 
this case, although it once belonged to his principal and was even mortgaged 
to secure the original holder of the notes sued upon, is no longer in the prinei- 
pal debtor’s possession, but has passed by two successive conveyances into the 
hands of a third person. . 

It was not competent for the surety to point out property in this predicament 
for discussion. 

Our Article 3016 is taken substantially from Article 2023 of the Napoleon 
Code. M. Troplong, commenting upon the latter Article, says : “ Si les biens 
indiqués étaient passés par vente ou autre aliénation, dans les mains de tiers 
détenteurs, la caution ne serait pas fondée 4 en exiger la discussion.” Du 
Cautionnement, No. 267. 

It is, therefore, ordered, that the judgment appealed from be affirmed, with 
costs. 
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Teceived for her by her said husband in his lifetime; that in other respects the 
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Mary Jane Marruews et al. v. Jeannette Matruews et al. 


When husband and wife removed from another State to Louisiana and after the removal the 
busband received money from the estate of the mother of his wife, it was held that the wife had 
a valid claim therefor against the husband’s estate. 

The will of W. Mf. contained the following clause: “J wish my wife Jeannette Matthews to have 
her laroful part of my estate, and her choice of the house servants after my decease, as pre- 
scribed by the laws of this State.” 

Hdd: That the clause, “ her lawful part of my estate,” applied by the testator te his wife, meant, the 
one-half of the acquests and gains in full ownership, and the usufruct of the other half. : 

id, aleo: That the clause by which the testator bequeathed to his wife her choice of the house 
servants after the testator’s decease, was a bequest of as many as she should choose, to select of 
the slaves employed about the house at the time of the testator’s death, and that the widow hav- 


. fing selected four, from out of the eight or nine in number, was entitled to them. 


PPEAL from the District Court of the parish of Pointe Coupée, Cooley, J. 
J. L. Lobdell, for plaintiffs and appellants. U. B. & E£. Phillips, for de- 
fendants. 

BucnanayN, J. This is an action of partition. The questions are almost 
exclusively of fact, which have been correctly decided by the District Court, 
with the exception of a claim of Mrs. Matthews, for six hundred and fifty 
dollars, being for so much received for her account by her husband, from the 
estate of her mother, in 1841 and 1845, which was long after the removal of 
the parties to Louisiana. This constitutes, therefore, a good claim against the 
estate of William Matthews, on the part of his wife. 

There are two questions of the construction of the last will of William 
Matthews. 

We agree with the District Judge, that the words “her lawful part of my 
estate,” applied by the testator to his wife, mean the one-half of the acquests 
and gains in full ownership, and the usufruct of the other half. 

But we feel bound to differ from our learned brother upon the meaning to 
be attached to the other clause of the same testamentary disposition, which 
bequeathes to Mrs. Matthews “her choice of the house servants after my de- 
cease.” This appears to us to have been evidently intended as a bequest 


' of as many as she should choose to select, of the slaves employed about the 


house at the time of the testator’s death. It is proved that the house ser- 
vants were eight or nine in number, and their names are given by the 
witnesses. The widow has selected four of those, who are named in her 
answer, 

We do not find any error in the rulings of the court in relation to the ad- 
mission or rejection of evidence, as set forth in the bills of exception. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be amended, by decreeing to the defendant and appellee, Jeannette Mat- 
thews, the four slaves, George, Sarah, Ellen and Elizabeth, selected by her 
from among the house servants of her husband, as a particular legacy to her- 
self from her husband, in full ownership; that Mrs. Jennette Matthews also 
recover from the estate of her husband, William Matthews, a further sum of 
six hundred and fifty dollars, for so much separate and paraphernal property, 


Marmews. William Matthews pay costs of appeal, that is to say, all costs incw 
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judgment of the District Court be affirmed; and that the separate e 


and subsequently to the filing of the petition of appeal. 
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Joun S. Brien v. R. Percy Sarcent. 


A purchaser at public sale who shows a judgment, execution and Sheriff’s deed in the usual form 
has an apparently just title, under which to prescribe, notwithstanding informalities in the sale’ 
unknown to him, if he possesses long enough under such title before the informalities are declared 
by suit to set aside the sale. 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
Harrison & Sawyer, for plaintiff and appellant. A. Snyder, for de 
fendant. 
Sporrorp, J. This is an action to annul a Sheriff’s sale and to recesal 
certain lands in the parish of Madison, alleged to be held by the defendant 
under mesne conveyances from the purchaser at said Sheriff’s sale. 

The judgment against the present plaintiff, under which the lands in question 
were sold, is admitted to have been valid. The only objections to the sale that 
need be noticed, because the only ones pleaded, are, that a curator ad hoe, ap- 
pointed to defend the suit, was not the proper person to be served with notice 
of seizure, and, that, if he were, no proper service was made upon him. 

The defendant pleaded specially the prescription of five and ten years; the 
cause was tried upon that plea only, and decided in favor of the defendant. 

The plaintiff and appellant complains that the District Judge erroneously re- 
fused to admit evidence that he was in actual possession of the premises in 
1843. That evidence was irrelevant and unnecessary, for the Sheriff’s sale, 
which forms the basis of the defendant’s title, did not take place until 1845, 


and it is admitted that the plaintiff was in possession up to the date of the 


seizure, which preceded that sale. 

The argument of the defendant is, that by the act of seizure that possession 
was divested and, by the Sheriff’s sale, transferred to his author, the purchaser 
at said sale. And so the record shows. If, then, the informalities charged as 
to the notice of seizure are truly charged they do not repel the plea of pre- 
scription. 

For it is settled, that a purchaser at public sale who shows a judgment, 
execution and Sheriff ’s deed, in the usual form, hasan apparently just title under 
which to prescribe, notwithstaneing informalities in the sale, unknown to him, 
if he possesses long enough under such title before the informalities are de 
clared by suit to set aside the sale. Walton v. Canfield, 2 Rob., 468, affirmed 
in Leduf v. Bailly, 3 An. 8. 

The Sheriff’s deed to defendant's author is dated on the 8d March, 1845. 


Citation in this case was served on the 23d June, 1857. Upwards of twelve 
years intervened, a period sufficient to perfect prescription, counting the term,” 


as against the plaintiff, prior to the statute of March 14th, 1848, p. 60, at 
twenty, and since then at ten years. C. C. 3437. 
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There is no evidence to impeach the good faith of the defendant or his au- 
a {hors ; 2 commencement of possession being shown by the Sheriff’s return, 
and present possession being declared by the institution of this suit, a con- 
tinuity of such possession may be fairly inferred from the plaintiff's allegation 
that “‘ the defendant holds said lands by mesne conveyances under said Sheriff's 
gale, and has derived and continues to derive large profits therefrom.” 
Judgment affirmed. 














Taz Srare or Louisiana v. Toe Jupce or Seconp Disrricr Covrr. 


An appeal will not be granted to a third person not party to the suit, who claims a superior 
privilege on a fund ordered by the judgment to be distributed, where it is apparent that new evi- 
dence would be necessary to establish that the judgment appealed from was erroneous. 


N a mandamus to the Hon. P. H. Morgan, Judge of the Second District 
: Court. Whittaker & Fellowes, Charvet & Drouet, and J. M. Meunier, 
t for relator. 

Merrick, C. J. It is apparent from the petition of the relator and the 
brief of counsel, that they do not complain that the judgment from which 
they seek to appeal was erroneous on the facts then before the court, or 
that this court would not be obliged to render the same judgment on 
those facts. The object of the relator is to introduce other evidence and 
to prove, by testimony which she will introduce, that she has a privilege 
, superior to a// the parties in that suit, and that the judgment should be reversed 
as to plaintiff and defendant, and intervenors and she herself be decreed to 
have a privilege superior to them all. After reciting the judgment in the 
case of Wilkinson v. The Towboat Persian, which had been rendered, she 
avers “‘that as soon as the proceedings had herein came to her knowledge, 
having a direct interest in the proceeds of said towboat, as likewise the 
other parties, (consent having been first obtained,) intervened in said suit 
and took a rule together with the other intervenors in her said suit, upon 
the several parties in the suit of J. B. Wilkinson v. Towboat Persian, Cap- 
' tain and Owners, to show cause why a suspensive appeal should not be 
granted from the judgment distributing al/ the funds, she offering in evidence 
the two records for the purpose of showing the priority of her seizure under 
mesne process, the nature of the claims in controversy and the returns of the 
Sheriff” In another place in her petition relator shows “that by said final 
| judgment, the whole proceeds of the towboat Persian have been distributed 
without regard to the rights of this opponent and others, all privilege creditors 
of the highest class.” 

Relator’s counsel in their brief say ‘that the judgment now sought to be 
appealed from should be re-opened, at least so far as it distributes the fund, 
and when that is done, the fund can be properly distributed in the suit 
having the first seizure, viz, Lombard v. Limbert, and to which suit we are 
parties.”’ 

It is thus manifest that the relator does not ask for an appeal for the pur- 
pose of having the judgment of the lower court reviewed by us on the facts 
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of that case alone, the only manner in which it can be examined, but 
sires to show by other proof that her seizure was the oldest, and that 
vilege outranks those in that case. As this cannot be done, and as her 
is manifestly that of third opposition, we do not think that we should do 
vain thing to order an appeal to be allowed, particularly as the relator nes 
lected to make proof before the District Judge of her interest in the judgment 
appealed from. Lex neminem cogit ad vana. See case of Dufau vy. Due 
chier’s syndic, 3 L. R. 305. In this case, the Supreme Court says: “ Whe : 
no objection is made to the capacity of the third party as appellant, but}, 
wishes new evidence to establish that the judgment appealed from mth 
reversed, we are without authority to assist him, the correctness of the 
ment appealed from being to be tested by facts pleaded and proved before it 
rendition.” 

See also the case of Herman v. Smith, 7 N. S. 677 and 3 Rob. 116, 
cases cited by the counsel for the relator are not in conflict with the ee 
of these cases. 

It is, therefore, ordered, that the rule be discharged, at the costs of the re." 
lator. 

Bucnanay, J., dissenting. In my opinion the relator has made a suf 
showing to justify her application for an appeal from the judgment of the Dig 
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trict Court, distributing the proceeds of the towboat Persian. 

“‘ The right of appeal is given, not only to those who were parties to a som 
in which a judgment has been rendered against them, but also to third 
sons not parties to that suit, when such third persons allege that they me 
been aggrieved by the judgment.” ©. P.571. g 

““ Whenever a conflict of privileges arises between creditors * * * * * the 
court shall proceed to class the privileges and mortgages according to their 
rank and privilege in a summary manner, after notifying the partie im 
terested.” Acts of 1855, p. 497, sec. 37. 

By the terms of this Act of 1855, notice is to be given of a distribution sf 
a fund seized by several parties claiming privileges, not only if the several 
seizures are in the same court, as in the case at bar, but even if some of the 
seizures are in other courts. (aa 

The relator has taken all the steps necessary to secure her rights, and sees 
the fund upon which she claims a privilege distributed without any notice 
given to her. This is a direct violation of the law of 1855, and there is a mame 
ifest probability of her rights being irretrievably lost, unless an appeal ® 
allowed her. iy 

Voormies, J., concurred in this opinion. 
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Suartey Owen v. Gersnam Brown. 


Aparty in answering interrogatories on facts and articles, is not permitted to state his conclusions of 
jaw on the facts. 

Where a party interrogated on facts and articles fails to make a sufficient answer, the interrogatories 
will be taken for confessed. 







pPEAL from the District Court of the Parish of Carroll, Farrar, J. 

A. D. Caldwell, for plaintiff. Louis Selby, for defendant and appellant. 

Merrick, C. J. This case was before us last year and was remanded for a 
yew trial, and among other things, in order that the defendants might procure the 
aswers of the plaintiff to interrogatories on facts and articles. See 12 An. 172. 

There are six interrogatories and answers, but it will be necessary to consider 
aly the first interrogatory and answer. They are as follows, viz : 

“Ist. Did you receive for slave Tom, for which you obtained a verdict in this 
ease, six hundred dollars in a compromise in full with the owners of steamers Ni- 
agara and Empress, or the owners of either of said steamers ?” 

Plaintiff answers : “I received six hundred dollars in full discharge against the 
steamboat Empress for carrying off my negro man Tom, as I believed they had 
arried him off; retaining to myself any claim I might have in case I could re- 
cover the said negro, at the same time retaining my right or claim against Brown, 
the defendant in the suit. I did not sell the negro to the owners of the boat.” 

The answers to the other interrogatories evidently have reference to the fore- 



















The defendant’s counsel contend that the answer is insufficient and that the 
interrogatory must be taken as confessed. 

Under the authority of the case of Hoover v. Miller, 6 An. 205, it appears to 
ws that the objection to the answer is well taken. The Article 353 of the Code 
of Practice authorizes the party interrogated to state other facts closely linked to 
the fact on which he has been questioned. He is not permitted to state his con- 
dusions of law on the facts, for that would be usurping the province of the court. 

He must confine himself to a narration of facts and not the consequences or 
mails of facts. For what might seem conclusive to the party, might appear very 
differently to the court. 

The answer given instead of being satisfactory (as they usually are where facts 
wily are stated), gives rise to other questions, as, “ How did you retain your right 
lothe negro? How did you retain your right against the defendant Brown? 
’ | Were these reservations expressly made in the release which you executed, if in 
\ 9 Miting? If the affair were merely oral, what did you agree upon? And in what 
» § ‘ms did you reserve your rights? Or if nothing was said, was the intention 
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| merely one in your own mind not communicated to the captain of the steamboat 
» } * mentioned in the release?” As these questions indicate, the plaintiff ought, by 
| lisanswers, to have shown how and in what manner he reserved his rights. 
+ | The value of the interrogatories on facts and articles depends on excluding from 
©) | %em all matters of opinion ; for, most suitors are persuaded of the justice of their 
| 08s, and would have but little hesitation in affirming that they are in the right, 






> | Provided they could so easily dispose of the action. 
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Taking the interrogatory as confessed, the plaintiff is not entitled toad 
satisfaction for the loss of his slave, and a settlement with, and an 
discharge of one of the tort-feasors has discharged the other. “ 

As to the value of the services of the slaves Brown and John with whigh 
defendant has been charged by the judgment of the District Court, we are of 
opinion that the testimony is not sufficiently certain and cogent to maint, 
portion of the decree. 

It is, therefore, ordered, adjudged and decreed by the court, that the 
of the lower court be avoided and reversed, and that there be judgment in fayg 
of the defendants ; and that they recover costs in both courts. "3 
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Jose Cotomer v. Morgan & VALeETTE. 


a aa 


The registry of a Sheriff's deed in the book of mortgages, does not convey the information 
the statute ; unless recorded in the book of conveyances, the property is liable to seizure. 





PPEAL from the District Court of the Parish of St. Tammany, Water é 
Jesse R. Jones, for plaintiff. .A. Hennen, for defendant and appellant, 
Merrick, C. J. The present action was commenced by an injunction tom | 
vent Morgan, the Sheriff, from turning the plaintiff out of the possession of ae # 
tain lots of ground and buildings in the town of Mandeville, in the parish of : 
Tammany. me 
The defendant, Valette, answered by setting up title to the property in hime 
and praying to be decreed to he the owner and put in possession. ‘The casewm 
tried before a jury and a verdict was rendered in favor of the plaintiff. an 
The defendant insists that the action is a petitory action, and that the titlesan — 
before the court, and that it must pass upon the question of title. If so, his 
position is that of the plaintiff in the petitory action, for the proof shows 
Kuzac, through whom both parties claim, was in possession of the property up 
the time of the Sheriff’s sale to plaintiff, and since that time the plaintiff has bem 
in public possession of the property. The injunction was sued out to prevents 
disturbance of. that possession. The defendants title must, therefore, be examinel 
in order to ascertain whether it be good, and, in all things, superior to plaintifk 
The defendant claims through a Sheriff’s sale in a suit against Weymouth, and by 
Weymouth through Kuzac. The plaintiff claims as a purchaser at a Sheriffs 
sale in the suit of Tio, assignee of J. F. Bercia § Co. v. Kuzac and Wife. 

The sale from Kuzac to Weymouth was simulated, and Kuzac remained inpae 9 
session. The simulated act of sale was executed in July, 1852, and duly recorded. — 
Weymouth confessed judgment in favor of Va/ette, and under an execution (which 
appears to have been lost) issued on the judgment, the premises in controveny 9 Bwa 
were sold at Sheriff’s sale and bought by the defendant, August 6, 1853. : ea 
sale was recorded in the mortgage record on the 27th day of August, 1853. Ii 
November, of that year, Tio obtained his judgment against Kuzac and wife. Te 
issued his execution on the 6th of January, 1854, and the nezt day the Bi 
seized the property as the property of the defendants. Kuzac and wife, ¢ 
third day of March, 1853, enjoined the sale of the property. The injunction™ : 
finally dissolved on the 10th day of June, 1854, and on the fifth day of July, 1804 5 
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e first time, the defendants’ title was recorded in the register of conveyances, 
wing nearly six months after the seizure under Tio’s execution. On the fifth  Moncay. 
of. August, 1854, the property was adjudicated at the Sheriff's sale to the 
ff, a third person, purchasing in good faith. 

: Me defendant Valet, on the 23d day of January, 1854, after Tio's seizure, in- 
‘ an action against Kuzac and wife, to obtain the possession of the property, 
. Be pecovered $200 yearly rent. This suit was decided in favor of Valette in No- 
" yember, 1854, and the second writ of possession issued thereon against Kusac and 
wife, was enjoined by the commencement of the present proceeding, the first writ 
" faving produced no visible effect, although the Sheriff, in his return, says he 
_ dlivered the keys to an agent of Valette. 
The counsel for Valette asserts, that the title of his client is formal, and that the 
Sheriff's sale was duly recorded. On examining the same, however, we find it was 
got recorded in the book of conveyances until after Tio had caused the property 














































~ | tobe seized under his execution. The registry made in tae book of mortgages 
at ' at the instance of the Sheriff, does not convey the information required by the 
a | statute, and the subsequent registry in the proper book could not defeat Tio’s 
¥, previous seizure. 2 Rob. 379, Tulane vy. Levison ; 2 An. 787, Robertson v. Brown, 


§ An. 154. 

This view of the case renders it unnessary to examine the question whether 
Valette had notice of the defects in Weymouth’s title or not. 

We have not considered the proceedings in the suit of Valette against Wey 
mouth, nor the delivery of the keys in January, 1855, under the judgment against 
Kuzac, as having any material bearing on the case. Kusac and wife were in pos- 
gesion when T%0 caused the property to be sold, and the proof shows that the 
plaintiff has been in possession ever since, except possibly a momentary interrup- 
tion when the Sheriff handed the keys to an agent of Valette, in January, 1855, 
after the plaintiff’s purchase. 

_ The Testimony of witnesses to show the declarations of Kuzac and Weymouth, 
# well as their letters, were clearly admissible under the issue of fraud and simu- 
dation made by plaintiff’s verbal answer to the defendants’ reconventional demand. 


Judgment affirmed. 








Francis Boone v. Henry Peticuer. 





The defendant having admitted, in answer to interrogatories, that a sale made to him by the Sheriff of 
slave sold under execution, as the property of the plaintiff, was subject to a right of redemption on 
= part of the plaintiff, it was held that that the Art. 2255 of the Code, which requires an actual 
. i delivery of the property when a verbal sale is reiied on, was not applicable to such a case. 

Bwas not necessary the plaintiff should exhibit the money to put the defendant in mora, as he had 
“§ ~~ fefused to make the reconveyance. 

Aparty called on to answer interrogatories on facts and articles in open Court, has not the right of 
5 reading answers previously prepared, but may be required to answer orally in open court. 
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a a PPEAL from the District Court of the Parish of Iberville, Beale, J. 
ke 4 A, Talbot, for plaintiff ; E. W. Blake, for defendant and appellant. 

a «Manure, C. J. A slave, the property of the plaintiff, of the value of about 
“9000, was advertised and about to be sold under an execution. The defendant, 









SUPREME COURT OF LOUISIANA, 


G 


offered the plaintiff, as an act of friendship, the loan of the money to , 
debt, about $370. At first it was agreed that the plaintiff should mortgage 
slave to the defendant to secure the loan, but on consultation the parties 
vised to go through the forms of a sale, and suffer the slave to be sold by 
Sheriff under the execution, the defendant buying her in, and retaining the § 
to secure the repayment of his money. With the express understanding - 










the parties that the plaintiff should be permitted to redeem the property iy 
ment of the debt and interest in a reasonable time, the slave was so adjy ae 


by the Sheriff to the defendant. 

Within three months afterwards the plaintiff called upon the defendait 
offered to redeem the negress by the payment of the price and interest. 
fendant refused to receive the same. This suit is brought to compel the de 
to deliver and reconvey the slave to the plaintiff. The facts above det Z 
peared by the defendant’s answers to interrogatories on facts and articles, and te _ 
testimony of a witness introduced by defendant himself. ne 

There was judgment in the lower court in favor of plaintiff. € 

It is objected that the defendant was not put in mora, and that, therefore pi 
tiff cannot maintain the action. It was not necessary that the plainti shod 
exhibit the money after the defendant had refused to receive it, and reconvey the — 
slave. Fe 

It is further objected - the defendant, that as he has not delivered the day 
to the plaintiff, the verbal sale of the same cannot be enforced. He cites 0. @ 
2255, 2415, 2437,; 1 Ann. 457; 6 Ann. 206. es 

The Articles of the Code and authorities cited are not strictly applicablety — 
this case. This is not so much a suit to enforce a specific performance of the eam 
tract of sale between the defendant and the plaintiff as it is to have defendanty 
title declared to be subject to a right of redemption on the part of the plaintiff; 
to show that defendant’s title is not absolute as it appears on its ee 
simulated, and that it can only be viewed by the court as a security for 
lent. It is not the admission of title in the defendant which the plaintiff 
to acquire by the contract of sale, but an assertion on the part of the 
that he is still the equitable owner of the property, never having really and alee 
lutely parted with all his interest in it. See cases of Sémére v. Sémére,l 
Annual, 704. 

The answers of the defendant merely supply the place of a counter-letter, al 
no re-delivery is required. 

There was no error in requiring the defendant to answer the iterogsll 
orally in open court, instead of reading answers which had been previously pe 
pared, 11 Ann. 351. 

The judgment would have been more formal if it had specified the unt will 
paid by the plaintiff to defendant ; but we think, as the amount can be asc : ec 
tained by reference of the petition, which is substantially confessed by defendants J 
answers, that the plaintiff ought not to be taxed with the costs of appeal; pr y 
ticularly as the objection was not specially urged as one of the grounds fora — 
new trial. 














Judgment affirmed. 
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ta Hvucn Brown, Administrator, v. W. Sapier. 

an 

3 - Jhe defendant being sued as third possessor of property subject to a mortgage for the balance of price 

ES a at a succession sale, set up as an exception that the notes given at the succession sale 
"for the price of the property were not produced: Held: That as these notes were not negotiable, 

“pat made payable to the legal representatives of the estate, the exception! was not properly taken. 












PPEAL from the District Court of East Feliciana, Ratliff, J. 

Bowman § Delee, for plaintiff and appellant. J. McVea, for defendant. 

~ Sporrorp, J. The plaintiff, administrator of the succession of James Gair, 
jrought this suit against a third possessor of some real estate formerly sold as the 

of the said succession, and hypothecated to secure the balance of the 
price not paid in cash. 

That balance was evidenced by two promissory notes not negotiable, but pay- 
able to the legal representatives of James Gair, and signed by Ann Gair, the 
purchaser, under whom the defendant holds. 

These notes are not produced, but the plaintiff alleges that they went into the 
hands of Mrs. Catharine Gair, who, for a time, administered the estate as tutrix, 
but who, as is alleged, has absconded, taking said notes with her or destroying 
them, in order to defraud the estate by collusion with her sister-in-law, Ann Gair, 
who was without means to make the purchase aforesaid. 

The defendant excepted that this suit could not be brought against him until 
Mrs. Catharine Gair, former administratrix, had been called upon for an account q 
of her administration ; and further, that Mrs. Catharine Gair and Miss Ann Gair 
thould be made parties to the suit. 

’ Upon these exceptions the suit was dismissed, and the plaintiff has appealed. 

The permanent departure of Mrs. Catharine Gair and Miss Ann Gair from 
the country is a sufficient answer to the objection that they were not made par- 
fies to this suit. é 

Tt was impossible alsu for the administrator to call upon the tutrix for an ac- 
quant of her gestion for the same reason. 

The allegations of the petition being considered as true, for the purpose of de- 
dding upon the exception, we are of opinion that they disclose a right of action. 
A debt is alleged to be due an estate lawfully represented by the plaintiff ; the 

“wis, which are not negotiable and have been fraudulently carried away, are only 
theevidence of that debt ; property in the hands of defendant is alleged to be 
feumbered to secure it ; the defendant is alleged to have notice of the existence 

} amortgage to secure such debt, by reason of its registry. The defence urged 

¥ ithis brief, that the notes may have been paid to the tutrix, is a defence to the 

‘“Wtrits, of which he cannot avail himself in this form. 

_ This is not a suit to render an administrator liable for a single act of adminis- 
ation, and the cases cited from 3 La. 182, and 1 N.S. 126, are inapplicable. 

It is a suit to recover a debt due the succession, and to make property in the 

tands of a third possessor liable for it. 

} It is, therefore, ordered, that the judgment of the District Court be reversed, 

} teexceptions filed by the defendant over-ruled, and the cause remanded for fur- 

» § ter proceedings according to law, the defendant and appellee to pay the costs 
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MELaNgon et als. v. Wipow Aciaz Brincrer—James P. Boar 
Winoow Actaz Briverer. 


The defects of a title to land resting only on surveys which were unauthorized and illegal 




































supplied by prescription. | his d 
The certificate of purchase under such void surveys would not constitute the basis of tien,’ 
title translative of property, where the parties whose possession is relied on to make out the ' 3 When t 
prescription had notice of the defects in the title and of the danger of eviction. os 2B even 
PPEAL from the District Court of the parish of Ascension, Duffd,J. wes 
Upton § Lacey, for plaintiffs. Ilsley § Perault and Legendre, for i Iwill! 
ants and appellants. al 
Srorrorp, J. The plaintiffs in these petitory actions claim certain lands in pe 
the parish of St. James by virtue of certificates of purchase from the Unite ‘Under 
States, the same being for back concessions granted to front proprietors upon the Tah 
Mississippi River, under the Acts of Congress. F 
The only objection urged to the regularity of the plaintiffs’ titles, by fhe A 
defendant and appellant, concerns the title of Bingay alone. It is urged thathis 9 7 B 
claim of title is defective, because it shows an outstanding claim in favor of the | St 
widow Simon Arsenauz which has never been conveyed to him. Cha 
For the reasons given by the District Judge, it seems to us that the apple apr 
tion in the name of widow Simon Arcenaux must be held to have been made bya her: 


clerical error for widow Frangois Arcenaux, and that the certificate of purcha — 
enured to the benefit of the latter, and sufficiently sustains the title of Bingay, 

In other respects, the sole reliance of the defendant is upon a plea of prescrip 
tion. 

Her title to the land in dispute rests only upon the surveys of Wilson pe 
Rightor, which were held to be unauthorized, ts and of no effect, in the cag 
of Jourdan et al. v. Barrett et al., 4 Howard 177, reversing the judgment of the 
Supreme Court of Louisiana as reported in 13 La. 38. 

Those cases are referred to for a full explanation of the nature of the Briagie 
title to so much of the back concession as conflicted with the equitable claims of 
the adjacent front proprietors to their ratable share of the land in the rear of the 
bend upon which their locations lie. The title now set up by the defendants 
precisely the same as was there held to be unavailing. And we are of the 
opinion that its defects have not been supplied by prescription. 

Even if the certificates under which Bringier claimed could be regarded 3s 
in form, translative of property to all that was embraced in the void surveysf 
Wilson and Righior, still the record shows that the parties whose possession is 
relied on to make out the plea of prescription had notice of the defects insuch — 
title and the danger of eviction; moreover, their possession of the particular 
tracts now in dispute during a naled sufficient to enable them to prescribe is, a 
best, equivocal. It lacked those elements of a corporeal detention, of publicity, 
and of continuity, which should be shown in a case like this. 

Judgment affirmed. 
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‘Bumaners A. Monteomery, wife of J. H. Meyers, et als., v. Jackson 
M. Cuaney et als. 


a Ire father desires to prefer one child to another in the distribution of his property, he is bound to state 
+ pis design expressly, by declaring that the gift or legacy is intended “ = an advantage or extra por- 
5 | tion,” or using other equivalent terms. 

When there is a price actually paid by the son to the father, in a sale by the latter to the former, and it 
even exceeds one-fourth of the value of the property sold, but is much below its fair value, and an » 
advantage is thus indirectly sought to be given to one heir over others, the law will compel the heirs 

# — wstand on an equal footing. 
ppl form no bar, under such circumstances, to an action, to enforce the principle of equality among 
the heirs, that the property thus sold by the parent to the child, did not exceed the disposable portion 
unless it appears that the sale was made avowedly as an advantage or extra portion, or such intention 
| jg manifested in a subsequent act before a notary and two witnesses. 
‘Qader a charge of simulation as well as fraud, all the facts and surrounding circumstances attending 
_ the transaction may be proved by parol evidence. - 


PPEAL from the District Court of East Feliciana, Ratliff, J. Muse & 
Hardee and F. Hardesty, for plaintiffs and appellants. 7. G. Morgan and 
J.B. Smith, for defendants. . 
Srorrorp, J. This suit was brought by some of the forced heirs of Elizabeth 
F | Chaney, deceased, against Jackson M. Chaney, one of their co-heirs, to set aside 
apretended sale of certain slaves from their deceased ancestor, Mrs. Chaney, to 
her son, the said Jackson M. Chaney, upon the allegations that no price was paid 
by the pretended purchaser, but that the sale was simulated and fraudulent, the 
game being really a disguised donation obtained by undue influence on the part 
of the pretended purchaser. The prayer of the petition is that the sale be de- 
dared void, and that the property purporting to have been conveyed by it be de- 
qreed to be the property of the succession of Elizabeth Chaney, deceased, and as 
sich partitioned pro rata among her heirs. 
’ There was a verdict and judgment for the defendant, and the plaintiffs appeal, 
relying upon various bills of exceptions reserved by them to the rulings of the 
District Judge in rejecting evidence and in charging the jury. 
' Equality between heirs of the same degree is the cardinal principle of the 
Iouisiana law of inheritance. No deviation is allowed from this rule, save within 
A narrow limit and by pursuing the forms prescribed by law. If a father desires 
to prefer one child to another in the distribution of his property, he is bound to 
state his design expressly, by declaring that the gift or legacy is intended “as an 
fivantage or extra portion,” or “using other equivalent terms.” C. C., 1311. 
_ “The sales of immovable property or slaves, made by parents to their children 
may be attacked by the forced heirs, as containing a donation in disguise, if the 
latter can prove that no price has been paid, or that the price was below one 
' fourth of the real value of the immovables or slaves sold, at the time of the sale.” 
€.0.,2419. The forgoing article is a legislative recognition of the right to in- 
stitute such actions as the present.. And even where there is a price actually 
paid exceeding one-fourth of tlie value of the property sold, but much below its 
fiir value, and an advantage is thus indirectly sought to be given to one heir over 
’ Others, the law searches it out and compels the heirs to stand upon an equal foot- 
_ ing. “The advantage which a father bestows on his son, though in any other 
manner than by donation, or legacy, is likewise subject to collation. Thus when 
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a father has sold a thing to his son for a very low price, or has paid for 
price of some purchase, or has spent money to improve his son’s estate, all ¢ 
subject to collation.” ©. C., 1326. 

The present action was, therefore, well brought, and the fact, if fact it be, 
the property conveyed to the defendant by his mother did not exceed the dj 
able portion, forms no bar to the plaintiffs’ demand, unless it appears that 
conveyed it to him avowedly as an advantage or extra portion, the deel 
which intention should appear in the instrument itself purporting to convey 
property, or in a subsequent act before a notary and two witnesses, re 
1310, 1311. 

And the doctrine with regard to remunerative donations has no “cain | 
a sale of this kind ; nor would the fact that the pretended vendee ae 
valuable services to the vendor, if found to be true, dispense him from the 
of giving up the property conveyed to him by a simulated title, such as is 
in this case ; for “ the obligation of collation does not exclude the child ow ft 
scendant, coming to the succession of his father, mother, or other here 
claiming wages which.may be due to him for having administered the property of } 
the ascendant, or for other services.” C. C., 1327. a 

The true questions are : was the sale in question a real sale, and was om 
price at the time actually paid? 

If these questions, or either of them, are answered in the negative, collation 
due by the pretended vendee, or the property comes into the mass, to be distri 
uted according to the rules laid down in the Code upon the subject of partition, 
unless it be found that the deceased “declared the same to be intended as an ah 
vantage in the manner already indicated. 

The instructions of the judge to the jury were not in accordance with bape 
views, and the bill of exceptions to his charge was well taken. 

Most of the bills of exceptions, with .regard to the admissibility of evidence, 
were well taken also. The allegations are, that no price was paid, and that the 
apparent sale was a simulation, and a disguised donation, and that the defendant 
sought to obtain an indirect advantage over his co-heirs by his influence with his 
mother. It is unnecessary for a party plaintiff in such a demand to set out in hit 
petition the details of his proof. Nor is it necessary that all the evidence should 
be direct and positive. Simulation, as well as fraud, may be shown by presump 
tive evidence. The fact that the identical money paid before the notary was used 
in another and a cotemporaneous sale by the same vendor to another vendee, was 9 © 
pertinent, and the plaintiffs should have been allowed to prove it; as well asthe . 
cotemporaneous sales ; and so of all the other circumstances which hayeater } 
dency to show that the sale was not bona fide, and that no real consideration 
passed to and was retained by the vendor, such as the relative condition and cir- 
cumstances of the parties, their means and revenues, their subsequent conduet, the 
influence of one over the other, the fact that the price was nominal, the sugge- 
tions of the defendant to the notary, and generally such matters of fact as com 
duced to establish the plaintiffs’ allegations of simulation and indirect advantage 
The testimony should then be carefully weighed by the jury, and if they find that 
the material allegations are not proved with reasonable clearness and certainty, 
they should find for the defendant. val 

It is, therefore, ordered that the judgment of the. District Court be revetii f 
the verdict of the jury set aside, and the cause remanded for a new trial accor: 
ing to law, and one in conformity with the views hereinbefore expressed, thed& 
fendant paying the costs of this appeal. 
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_. Fmemen’s Cuarrraste Association v. Grorce H. Berenavs, 


a contract belongs to a class which is reprobated by public policy it will be declared void, 
hh in that particular instance no injury to the public may have resulted. 


F PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
C. D. Choiseul and F. J. Lugenbihl, for plaintiff and appellant. W. H. 
Hunt and Denegre, for defendant. 

mp, J. The present suit is based upon a written contract made between 
‘be defendant, Berghaus, and Alfred Bellanger in his official quality as Chief 
of the Fire Department of New Orleans. Berghaus had bought a 
quutity of burning cotton in the Levee Cotton Press, where (at the time of the 
_parchase made at auction at the instance of the underwriters) the Fire Depart- 
pent were engaged in suppressing an extensive fire. As soon as Berghaus had 
bid off the cotton, the Chief Engineer gave orders to the fireman who had hitherto 
heen playing upon the cotton with the steam fire engine “ Young America” to 
fake up. Berghaus, apprehensive of the total destruction of his cotton, besought 
the Chief Engineer to countermand his orders; he promised to do so for a con- 
sideration ; Berghaus thought the price demanded too high and went to look else- 
where for assistance ; but he shortly returned and secured a resumption of the 
grvices of the “ Young America” by entering into the following contract : 

“It is agreed by this instrument that George H. Berghaus pays for the use of 
the steam fire engine, now engaged at the fire of the Levee Steam Cotton Press, 
twenty-five dollars per hour as long as she is engaged, the reservation to be that ' 
“gtvice ends on Monday next at 6 o’clock P. M., and also to be at the disposal of : 
‘te Chief Engineer whenever he sends for her, this to be when a fire occurs, a 
: arrangement to be made with the 2d Assistant Engineer who is to be 
‘Wi ia charge of the steam engine, and the pipemen to be left in charge of the 
‘pipes; also the engineer and assistant of the steam engine to be paid twenty-five 
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per day for their services. 
David Bradbury, superintendent,.... $20 p. 24 hours. 


Fa 

>} Henry Dawes and assistant,........ $50“ « 
es I Dey ae $ 6 “ sd 
% 12 pipemen, each, ...........2.0 S44. & 


(Signed) March 8th, 1856, 2 o’clock P. M. 
Gro. H. Bercuavs. 





ALFRED BELLANGER, 
* Chief Engineer.” 
_ This contract, upon its face, is opposed to public policy, and cannot be enforced 


court of law. 

The city ordinances prescribe the duties of the fire department and its officers. 
Tie department is paid for its services out of the city treasury ; its officers and 
‘fgines are devoted to the public in the extinguishment of fires, and cannot there- , 
‘ime be employed by private citizens to extinguish fires for pay. Equality and 
iality are required in the discharge of all official duties. The temptation 
niary interest should not be allowed to disturb the administration of a 
ment paid by the whole public for the equal service of all. 
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In the present case, it was the duty of the fire department to go’ e 
extinguishment of the fire at the Lower Cotton Press, or it was not, 


their duty, they were paid for it by the city, and had no right to charge 
for doing their duty. If it was not, they had no right to make the cont 
on, and thus pervert their engines and the services of their officers and m 
their true destination, which is the equal protection of New Orleans from 
by fire, to the furtherance of private speculation. zs 
When a contract belongs to a class which is reprobated by public policy, ite 
__ be declared void, although in that particular instance no injury to the pu 
may have resulted. The case must yield to the principle, not the prineip 
case. on 
And no number of subsequent promises to pay can infuse Vitality into 
tract originally void by the policy of the law. 
Judgment affirmed. 





E. H. Roqvest & Co. v. Sreamer B. E. Crank, Master anp 0 ie. t 


It is not a valid objection to a proper interrogatory to a garnishee that it requires him to make 
ment of his accounts with the judgment debtor. Be 

It may be necessary and proper to give a party the full benefit of the statute of 1839, that the garml } 
should be submitted to the most pointed interrogatories, but he cannot go beyond the design 
stathte of charging the garnishee with property or effects of the judgment debtor, or with 
debtedness to him. 


a 


rl & 
PPEAL from the Sixth District Court of New Orleans, Howell, J. 7 
Durant § Horner, for appellants. Singleton § Clack, for appellees. ~ bei 
Merrick, C. J. An execution having issued on this judgment in this 
terrogatories were propounded to Conery, as garnishee, under the Act of 
The case presents the question to what extent parties are allowed to] 
interrogatories under this statute, and whether any questions may be pre i 
except such as tend directly to charge the garnishee with property and effed ie 
his hands belonging to the debtor. ee 
The plaintiffs propounded seven interrogatories, four of which the garnishee 
answered, and to the three remaining ones he excepted, and his aoe 
sustained, plaintiffs appeal. 
The interrogatories and answers are as follows, viz : a 
“1st. Who were the owners of the steamer B. E. Clark on the day we u rs 
became security on the bond to release the seizure in this case?” aa 
Answer. Thomas H. Beers, Jo. Lodwick and John Amsden.” 7 fs 
“ 2. Have you in your possession or under your control any rights, © 2 
fects or property of any description belonging to the said owners, or in 
or either of them, is or are directly or indirectly interested? What is theamomm 
or value of the same, and does it reach the sum of $1500?” _- 
Answer. I have not at this time, neither had I at the time of the seizure 
or since, in my possession or under my control, any rights, credits, effects, 7 
or any thing of value belonging to said owners, or either of them, or in 
they or either of them are interested, either directly or indirectly ?” . 
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sa) Are you indebted in any sum of money to said owners, or either of them, 
SS ccceust of $1500, say fifteen hundred dollars?” 
. “I am not at this time, nor was I at the time of the seizure herein, or 
ed to said owners, or either of them in any sum whatever.” 
th, Was the transfer to Theard in good faith ?” 
ae r. “ Yes.” 
“Mie following interrogatories the garnishee refused to answer : 
? Have you since you signed the said bond had any interest in the said: 
, directly or indirectly? And have you now? And what is it?” 
x Had you any thing to do with the transfer of the steamer, which was 
, the owners after this list was brought to Theard? Were you interested 
therein? If so, how? Did any portion of the price pass through your hands?” 
«th. How much has the indebtedness of the steamer to you been reduced from 
the 4th of June, 1856? In explanation to your answers to this and the forego- 
ing interrogatories, please annex a full and detailed account of your transactions 
with this boat and the owners thereof to the date you signed the bond, and from 
that time up to the date of your answering these interrogatories ? ” 
The garnishee filed the following exception to answering said interrogatories : 
“This defendant as garnishee excepts to answering the 4th, 6th and 7th interro- 
gatories, on the ground that plaittiffs have no legal right to propound the same to 
this garnishee, and this garnishee is not legally bound to answer the same in this 
form of action. That in answering the 1st, 2d, 3d and 5th interrogatories, he has 
answered all that can be required of a garnishee. Wherefore he prays the judg- 
meat of this court dispensing him from answering the 4th, 6th and 7th interroga- 
lies, on the grounds and for the reasons herein stated. 
(Signed) E. Congry.” 
On hearing the exceptions, the court ordered that the garnishee be dispensed 
| with answering the 4th, 6th and 7th interrogatories, 

The plaintiff proceeds under the Act approved 20th March, 1839, p. 166, sec. 
13, being an amendment of Art. 246, C. P. Among other things it provides : 

“Whenever a party plaintiff in a cause has applied fora writ of fieri facias 
sainst the defendant, and has reason to believe that a third person has property 
@ feds in his possession, or under his control, belonging to the defendant, or is 
indebted to him, he may cause such third persons to be cited to answer under 
wth such interrogatories as may be propounded to him touching said property and 
feds, or such indebtedness, in the same manner and with the same regulations as 
we provided in relation to garnishees in cases of attachment.” 

Tn cases of attachment it is provided : 

“If a creditor know or suspect that a third person has in his possession pro- 
petty belonging to his debtor, or that he is indebted to such debtor, he may make 
sich a person a party to the suit by having him cited to declare on oath what pro- 
perty belonging to the defendant he has in his possession, or in what sum he is 
7} indebted to such defendant, even when the term of payment has not yet arrived. 
>} Theperson thus made a party to the suit is termed the garnishee.” ©. P., Art. 
| %. 

“A creditor may likewise annex to his petition interrogatories on facts and ar- 

files, to be answered categorically under oath by such garnishee, as to the nature. 
the property belonging to the defendants which may be in his possession, and as 

the amount of the sums for which he may be indebted to him.” Code of Prac- 
"tice, Art. 247. 
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ae Se an nee 
Ser. B. C. CLARK. usual delay, declaring in the same, fairly and truly, what property be 
defendant he has in his possession by whatever title he may jaee thea ¥ 
as what sums he may owe to such defendants, whether the same be due or 
and if interrogated on facts and articles, he must answer under oath, ¢ 
categorically, such question put to him touching such matter.” C. Py 

It is obvious that each case of garnishment must depend upon its own ¢i 
stances. In order to make the remedy given by the statute effectual, p o 
not to be too much restricted in the exercise of their rights under it. | 
in many instances compelled to resort to this remedy as the only one whie 
made available, and with a knowledge that the answers which they shall 
cannot be contradicted except by positive written proof; by the oath of tm 
nesses or possibly by one witness and strong corroborating circumstances, @] 
364, 354. 

With these advantages in his favor, justice may often require that the 
should be submitted to the most pointed and searching interrogatories. But 
these interrogatories must not go beyond the design of the statute, viz, to.chm 
the garnishee with property or effects of the judgment debtor, or with » 
debtedness to him. 

When they tend to some other purpose, the garnishee ought to be nied 
answering. 

_ We think with the District Judge, that the tendency of the 4th and 6 
sogatories was to charge the garnishee as a partner in solido, and not to fi 
him any liability as a debtor to the defendants; the District Judge was de 
right in sustaining the exceptions in these interrogatories. 

There is a portion of the seventh interrogatory which the garnishee mi 
haps have been, in the discretion of the District Judge, required to answer, 
“ How has the indebtedness of the steamer been reduced from the 4th of Ju 
1856?” But as the question assumes that the defendants were indebted to 
garnishee, instead of the garnishee to them, we do not feel called upon to im 
with the discretion of the District Judge in this particular, as he had thep 
before him, and was satisfied with his answers. 

We do not consider it a valid objection to a proper interrogatory, thatit 
quires the garnishee to make a statement of his account with the judgment debta 
Sometimes that will be the only mode of ascertaining the true state of th 
accounts of the parties, and litigants cannot be deprived of their rights, bea 
it may occasion the opposite party some inconvenience. 

But the seventh interrogatory assumes, as just observed, that the garnis 
the creditor of the defendants, and if such be the case, a statement of the acer 
is an idle ceremony, accompanied perhaps with trouble and expense, and 
which the District Judge might well relieve the garnishee. At all events, 
decision is not so manifestly erroneous as to require our interference. 

Judgment affirmed. 


a 


v 





NEW ORLEANS, APRIL, 1858. 


" Hers or Gorwizy v. Marta Toeresa Pauues. 
“a 
” 1a jodicial sale is attacked for defects which are relative only, they should be specially alleged 
= og injury shown, as well as an offer of restitution to be made so far as the plaintiff has 
‘pen benefited. - 
from the Fifth District Court of New Orleans, Augustin, J 
’ J. S. Whitaker, for plaintiffs and appellants. Durant § Horner, for defen- 
Emerson § Huntington, for warrantors. 
orp, J. The plaintiffs claim the lots in question, one-half as heirs of their 
r, and the other half as heirs of their father, the property having belonged 
community. 
Sheirs of their mother, they have no pretence to disturb the title of the defen- 
For that title was acquired at a judicial sale made by her consent and 
by her receipt of a part of the price. As her heirs, the plaintiffs are war- 
| ae of her acts, and are bound to protect the defendant so far as her half of 
- the property is concerned. 
"And as to the half claimed by plaintiffs as minor heirs of their father at the 
“date of the sale, it appears that the same was administered by their mother in her 
‘@ulity as tutrix ; that suit was brought against her as representing the Gormley 
for a debt of the succession specially privileged upon the property to 
aya paving bill; that the property was subject to be seized and sold for such 
Wt; that Mrs. Gormley admitted its justness, and stipulated that the property 
‘pm which the privilege was claimed, be sold on a credit of twelve months, for 
‘Sond and mortgage, in lots; that it was sold to the author of the defendant’s title 
: r the judgment rendered by a competent court pursuant to this agreement of 
; ; and that the tutrix received a part of the price. 
s do not think the plaintiffs have made out such a ease as the more modern 
ities require, to authorize the court to treat a judicial sale of this charac- 
‘a8 & mere nullity. 
Whatever defects may have been urged in argument are relative only, and should 
@ been specially alleged ; and a resulting injury should have been shown, as 
“Pel as an offer of restitution made, so far as the plaintiffs have been benefited. 
i ¢ validity of the claim and privilege under which the property was sold, has 
ae been denied by plaintiffs ; the stipulation that it be sold on a twelve months 
cS Se was a stipulation in the interest of the minors, of which they have no reason 
Weomplain. It is not clear that the sale was made in block otherwise than was 
wu by the terms of the decree; and if it were, there are not allegations 
“ti proof of any resulting injury to the plaintiffs. See Taylor v. Lewis, 8 La. 
; Poultney’s Heirs vy. Ogden, 8 La. 440. 
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Accessory Transtr Company or Nicaracua v. Grorce W. McQemm 
et als. a 


> 
In an action for vindictive damages for an unfounded and malicious suit, both malice and 
bable cause must be alleged and proved. 
The measure of damages to be recovered on an attachment bond, is the actual expense and 
ing from the levying of the attachment, including the fees of counsel'for professional se 
exclusively in relation to the attachment. a 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
F. H. Clack, for plaintiff. Benjamin, Bradford § Finney, for defeng 
appellants. 


Bucuanay, J. Defendants are sued as principal and surety in an ca Ww 
bond given in a suit instituted by McCerren against plaintiffs. 
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wy 
The plaintiffs declare, first, against both defendants, for damages a 
tained in lawyer's fees paid and loss of interest on moneys attached ; va 


against the defendant McCerren alone, for vindictive damages for an 
and malicious suit. 

The District Court properly disregarded the second branch of thisaction. We 
have frequently had occasion to decide, that to maintain such aclaim, malice 
want of probable cause must not only be alleged, but proved. The allegations of 
the petition are sufficiently full upon both these essential points ; but no proof of — 
either has been furnished. It appears that McCerren sued the Transit Company 
for damages for having, in violation of their obligations, annulled a contrac 
which they had made with him. pe 

He also claimed, in the same suit, other and distinct damages for a trespass, 7 
Transit Company answered, first, by formally denying the cogtract 
McCerren ; and, secondly, by claiming damages of McCerren, in reconvention, for 
violations of the same contract, which violations had justified the company imam 
nulling it. “Very evidently, the latter of the two pleas contained in this answer, 
waived the former ; and the parties went to trial upon the cross actions, beforea 
jury, which rendered a verdict in favor of the Transit Company against Mem 
ren, Without damages. It is impossible to infer malice, and want of proble caw 
for suit, on the part of McCerren, from those pleadings and that verdict. . . 

But the general verdict and judgment for defendants in the suit of MeLerrn | 
against the Transit Company, carried with them necessarily a dissolution of the * 
attachment, which was an incident of that suit. The final judgment is deemed 

to have settled that the attachment of McCerren had been wrongfully 

| and to have fixed the liability of the principal and surety upon the ae 

bond. The measure of damages under that bond, is the actual expense and los 

| resulting from the levying of the attachment; including the fees of counsel, for 

| _ professional services rendered, exclusively, in relation to the attachment. The 

| writ was levied upon a debt due the company by their agent in New Orléamy 
Templeton, who was made garnishee, and served with interrogatories. Heat 
knowledged a considerable balance in his hands to the credit of the company ; but 
it is admitted that the attachment made no difference in the dealings of Tor : | 
ton with the company, and that he continued to pay out and disburse, for = 
of the company, as if there had been no garnishment. 
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"Jn regard to lawyer's fees, as an element of damage in this class of cases, it Ace. Taamarr Co. 

ems now to be settled by the decision in Norton § White v. Cammack,10 An.10, MoCenney. 
ffi that of Penny v. Taylor, 5 An. 714, that, although no separate fees have 
“jen stipulated for services rendered in relation to the attachment, as contradis- 
“ inguished from the defence of the suit at large, yet the court may assess as dam- 
a ‘ges against the obligors in the attachment bond, such proportion of the whole 
fee paid counsel of the obligee, as it may deem reasonably applicable in remunera- 

tion of services peculiarly relating to the attachment. 
"The services of the counsel of the Transit Company, in the suit of McCerren 

them, having particular reference to the attachment, consist of two rules, 

jnone of which, having for object to set aside the writ, the company was plain- 

iff; and in the other, to pay the debt attached into court, the company was de- 

fodant. In the first of those rules, the company was partially successful ; and in 

the second, entirely so. 

‘We cannot say that the proportion of counsel fees, admitted to have been paid 

by the company for defending that suit, which the District Judge has assessed, as 

to services rendered upon those rules, is unreasonable. 
» Judgment affirmed, with costs. 
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~** Marrna C. Nicuots and Isaac E. Morse v. Henry McCatt. 


Where the Sheriff ’s return and the deed of sale made by him to the purchaser of property at a Sheriff's 
‘gale set forth that notice of seizure was served on the parties, the burden of proof rests on the party 
attacking the sale, to show the falsity of such recitals, although it involves the proof of a negative. 

Wis not necessary ineexecuting an order of seizure and sale that a demand of payment should be made 
“by the Sheriff. 

The Sheriff's return was in these words : ‘‘ J seized and advertised the within described property to be . 
wid on the 15th March, 1845, but the same could not be sold, it having been stopped by plaintiff's order, 
‘and again I seized and advertised the property for the 24th June, 1845. Held: That without other 
evidence it could not be inferred from those expressions that there was an actual release of the seiz- 
ure,and that a sale made by the Sheriff after the return day of the writ, was valid, the original 
seizure remaining in force. 

A change in the terms of the sale if more favorable to the seized debtor than in the first advertisement 
of the sale, would not invalidate it, and would be presumed to have been done at the instance of the 
debtor. 

Parol evidence is admissible to show the acts of the party or his agent which would estop him from 
contesting the validity of such a sale. 
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: PPEAL from the Third District Court of New Orleans, Morgan, Judge ot 
’ the Second District Court, presiding. R. Hunt and C. Roselius, for plain- 
ad tiff. Benjamin, Bradford § Finney, for defendant and appellant. 
. Coux, J. This suit was instituted on the 7th April, 1855, by Mrs. Martha C. 
a Nichols, widow of the late Nathan Morse, and Isaac E. Morse, to set aside a ju- 
al ditial sale made on the 24th June, 1845, by the Sheriff of New Orleans, under an 
& | order of seizure and sale at the suit of the Union Bank of Louisiana. 
it | ‘Mrs. Martha C. Morse having died during the pendency of the suit, the action 
MOP whivevived ‘and prosecuted by Isaac E. Morse, her son and only heir, as the sole 
it plaintiff upon the record. . 
There was judgment in the lower court and in favor of plaintiff. 
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The principal grounds of attacking the sale are the following : 
1st. That no notice of seizure was served upon petitioners. ee 
The Sheriff's return and the Sheriff's deed to the original purchaser, R 
Cammack, set forth, that all the legal notices were issued. The burden of 
was upon the present plaintiffs to establish the falsity of this recital, though it 
volved a negative. Gibson v. Foster, 2 A. 508 ; Fleming v. Conrad, 11 M, 

The correctness of the Sheriff’s return has been sustained by affirmative pp 
on the part of defendant, so far as it was possible under the circumstances, _ a a 

D. Augustin, then Sheriff, states that L. H. Sere, the deputy who made the re 
turn, and G. H. Tobin, the deputy who served the notice of seizure, are both 
dead, but the entry in the Sheriff's book,. in the handwriting of Tobin, 
offered in evidence to show that notice of seizure was served upon Mrs, Ma 
C. Morse personally on the 16th January, 1845. 

This is also corroborated by Mr. Denis, the attorney at that time of the 
who directed the Sheriff to have the notice served on her personally, as she was 
then in New Orleans. oe i 

As to the notice to Isaac E. Morse, Mr. Cenas, his curator ad hoc, states: Sd 

“Tn relation to notices of seizure, witness does not recollect whether he received 
any or not, but he was aware of the proceedings that were going on.” 

The Sheriff alleges all' legal notices were given, and it is incumbent on plain. 
tiffs to prove that this return is incorrect, for all judicial proceedings are presumed 
to be regular until the contrary be shown. Hubbell v. Clavum, 13 La., 496; La 
bem v. Forster, 2 Ann., 503 ; Gentile v. Foley, 3 Ann., 146. 

In the case of Grant v. Walden, Mr. Justice Bullard observed : 

“ The court is unanimous in adhering to the principle that the Sheriff's ded 
and return, upon the execution, are prima facie evidence of title in the purchaser 
at Sheriff’s sale, and consequently that he who seeks to annul an alienation must 
show that the formalities required by law were not complied with.” 

Another objection is, “that no demand of payment was made by the Sheriff” 

There is no law that requires a demand to be made. Ursuline Nuns y. De 
passau, 7 N.S., 645. 

The third objection, “that the property was sold without the benefit of ap. 
praisement,” is contradicted by the Record. 

The other principal objection is that, “the Sheriff's pretended seizure of said 
property was made after the return day of said writ had expired.” 

There is no evidence to substantiate this objection, which is based upon the 
phraseology of the Sheriff’s return, which says: “TI seized and advertized the with 
in described property to be sold on Saturday, 15th March, 1845, but the same 
could not be sold, it having been stopped by plaintiff’s order ; and again I on 
and advertised the property,” etc., for the 24th June, 1845. 

The plaintiff's construction of the return is, that when the Sheriff was ordered 
to stop the sale, advertised for the 15th March, he released the property from sei 
ure, and that before he again seized it, the return day of the writ had passed. 

But such a construction is against the presumption that the Sheriff executed — 
the writ according to law, and is not warranted even by the Sheriff's a_a | 

The Sheriff was ordered to stop the sale for the 15th March, but it is not stated 
nor alleged that he was ever directed to release the property from seizure. Re 

It is a forced implication from the terms, that. he “again seized,” that he i 
released the previous seizure without authority from the plaintiff and against 
official duty under the writ. 
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f against every reasonable or legal presumption the Sheriff did in fact abandon 
“ Fane it was incumbent on the plaintiff to establish the fact by proof 
é od t by strained inferences. 
or en if the Sheriff did in ignorance of his duties again seize the property, this 
. seizure could not affect the validity of the first, as long as he did not re- 
the previous seizure and did not return the writ, and there is no evidence to 
that he either released the first seizure or ever returned the writ. 
‘Phe first seizure being legal then remained in force, and the second could not 
7 affect it, for it was useless. 
6s The words “again I seized,” seem to be an unhappy form of expression on the 
” Sart of the Sheriff to show that he again proceeded to act under the seizure that 
already made. Very few Sheriffs are accurate grammarians, and it would 
‘be unwise to annul a sale on account of an inference from such an expression as 
this, that he had violated the law, when this conclusion is expressly contradicted 
‘his own return, for he avers in his return that he fulfilled all the requisite for- 
as Ypalities, and that all the legal notices were given. 
‘| © {he circumstance that the sale of the property did not take place till after the . 
. return day of the writ is not material; a legal seizure having been made, the 
ed Sheriff was warranted in retaining the writ till the sale was finally effected. Shel- 
don y. Canal Bank, 11 Rob. 181. 
n- * ‘The plaintiffs cannot complain of the change of the terms of sale, because they 
ed ‘were more favorable to them than in the first advertisement, and we may fairly 
4 presume the Bank was induced to stop the sale on the 15th March, and to read- 
vertise the property on other terms by the acts of the plaintiffs and of their duly 
authorized agents. 
' We consider the validity of the sale to be established without any reference to 
the alleged ratification of the sale by plaintiffs, or to the plea of prescription of 
five years. 
It is urged that the testimony of H. B. Cenas was improperly received in a 
proceeding which involves the title to real estate. 
” The power of attorney, however, under which Mr. Cenas was authorized to act 
on behalf of the plaintiff here, is in evidence, and his acts in that capacity are the 
ads of his principals. 
He exhibited his power to the Bank. He called the attention of the Bank to 
the desire of the parties to have the property sold in separate lots, and on some 
credit, and he attended at the sale and acquiesced in the whole proceedings. 
' All this is matter properly proven by parol, but the effect is to estop the plain- 
tiffs in the present suit. 
Tt has often been held, that if a man stands by and is silent while his own pro- 
perty is being sold, and suffers another to become the purchaser, or if, by his acts, 
‘his conduct, or his words, he causes another to believe in a certain state of things, 
and induces him to act on that belief, he will be estopped by such proceedings on 
his part. Marsh v. Smith, 5 Rob., 518; Blanchard v. Allain, 5 An., 368. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
‘court be avoided and reversed, and it is further ordered, adjudged .and decreed, 
that the demand of plaintiffs be rejected, and that they pay the costs of both 
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_ Voornies, J., dissenting. I am of opinion that’ the judgment in this case 
to be affirmed for the reasons assigned by the Judge a quo, except in relation 





SUPREME COURT OF LOUISIANA, 


to the questions as to the liablity of the party for the fruits of the p 
which I express no opinion. 
The writ, under which the property in controversy was sold, issued on ¢ 
January, 1845. The Sheriff’s return shows that he received it on the same 4d 
and that he seized and advertised the property for sale on Saturday, the 15H 
March, 1845, after having complied with all the requisite formalities, and afte 
the legal notices had been issued. But that the sale could not be effected } . 
the same was stopped by order of the plaint:ff. He then proceeds in his retum 4 
state (after a semi-colon): “And again I seized and advertised the same peu 
perty (of which he gives the description) to be sold on the 24th June, 1845," 
conditions different from those specified in the writ, which was returned on the 
18th November, 1845. There is nothing in the return from which the 
ment of the sale, under the first advertisement, can possibly be deduced, nor when 
the seizure was effected, there being only three dates therein specified, the 14th 
January, the 24th June and the 18th November, 1845. The writ was made re 
turnable on or before the second Monday of March, 1845. None of the 
ments under Articles 654, 655, 667, 670 and 671 of the Code of Practice, which 
are essential to the validity of a judicial sale, appear from the return of the 
Sheriff to have been complied with. It is impossible to consider the sale as ma 
under the first seizure, for the property was evidently not in the Sheriff's posses 
sion when he “ again seized it.” Had it been so, his return would certainly have 
shown what disposition he had made of the rents of said property. 0. P,, 
657. After the return day of the writ, it is clear that no valid seizure could be 
made under it. It is obvious, therefore, that the sale in question, as a judicial one, 
must be considered as an absolute nullity. The evidence is insufficient, in my 
opinion, to show that it was thus made by the consent of the appellees or subee- 
quently ratified by them. 

It is, however, proper to obserye, that I was absent on the trial of this came 
and consequently did not have the benefit of the oral arguments of counsel. But 
I have carefully examined the facts and law of the case, in connection with " 
briefs on file, in arriving at the conclusion to which I have. 

Srorrorp, J., concurring. I concur in the decree, because the evidence li 
fies me that the time and manner of the sale were acquiesced in and sanctioned by 
the plaintiffs, who were present through their duly authorized agent. 

C. Roselius and R. Hunt, for a re-hearing, argued : 


The court, in declaring the sale to the defendant valid, has substantially si 
Ist. That a sale of immovable property by a Sheriff, under an order and writ 
seizure and sale, upon terms different from those contained in the order of court 
and prescribed by law, is a valid judicial sale: and 2d. That the terms of such & 
sale may be altered by the — without the written consent of the 

It is believed that both these propositions are in direct opposition to the os 
jurisprudence of the State; and the court is prayed to consider the 
statement of the facts of this case, and the argument thereon. 

The Bank presented its petition for an order of seizure and sale, on the 13 
January, 1845. The court on the same day made the order in the 
words: “Let a writ of seizure and sale issue in this case, according to law, 
let H. B. Cenas be appointed curator ad hoc to represent the absent 
Isaac E. Morse.” 
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The writ of seizure and sale was issued on the 14th January, and made 
able on the second Monday of March, 1845. It is in the usua form, 
the Sheriff in the name of the State of Louisiana, and runs as follows : 

“You are hereby commanded to make seizure and sale of ee 


ground, to wit : 
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_ «}gt.. Two contiguous lots of ground, etc., measuring each 30 feet, French 
“peasure, front on Rampart st., etc. 

«94, Three lots of ground, etc., in square No. 7, measuring each 60 feet French 
: ‘measure, front on Rampart street, etc., contiguous to each other, etc., 

; = the six one-story buildings thereon, known under the appellation of Morse’s 


9 «And 525 shares of the capital stock of the Union Bank of Louisiana. 
_ -&fo satisfy plaintiff's claim of the sum of $18,375, with interest at the rate of 
Oper cent. a year from the Ist day of July, 1840, and on $7,875, at 10 per cent. 
from the 2d day of July, 1840, together with $7 costs of protest, $6 costs 
and costs of suit: and in what manner you shall have executed this 
are further ordered to make return thereof to our parish court of the 

parish and city of New Orleans on the 2d Monday of March, 1845.” 

"The duty of the Sheriff under this writ is clearly laid down in the Code of 

, 651, 654, 655, 656, 667, 670, 671 and 735, et seq ; and no principle 

, ismore firmly settled in our jurisprudence than that which declares, a purchaser 
ander a sale made by virtue of such a writ, does not acquire a valid title where 
the formalities prescribed by law for the alienation have not been observed. 

The citizen can only be deprived of his property in two ways—by his own con- 
sent, or by a forced alienation under the authority of law. The latter mode of 
transferring property derives all its efficacy from a strict pursuance of the for- 

ribed by law. Where then these are wanting, there is not the alien- 
by law, which can alone supply the want of conttall ey the owner. , 

It was the duty of the Sheriff, as soon as he received the writ of seizure, to give 
notice thereof to the defendants, and after the | delay to seize the property 
described in the writ, and to execute the writ in the same manner and to observe 
the same delays and formalities as in ordinary cases under a fi. fa. 

It was his duty then, when he seized the houses of defendants, to keep them se- 

in his custody, and to take and collect all the rents and revenues which 
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was his duty, three days after giving notice in writing to the defendants of 
the seizure of their property, to advertise the sale of the property seized. 

It was his duty to have the property appraised, and to sell it, according to law, 
at public auction, to the highest bidder, for cash, provided the price offered reached 
two-thirds of the appraisement. and if not, to postpone the adjudication, and after 
afresh notice of the time and place of sale,” etc., to sell the property at twelve 
months credit. 

Did the Sheriff perform his duty and comply with the formalities prescribed by 
law for the sale of the om dd His return furnishes an answer to the question. 
The return is in these words : 

“Received 14th January, 1845, and after having fulfilled all the requisite for- 
malities, and all the legal notices having been issued, I seized and advertised the 
within described property to be sold at the City Exchange, St. Louis street, be- 
tween Chartres and al streets. in this city, on Saturday, the 15th of March, 
1845, but the same could not be sold, it having been stopped by plaintiff's order. 

“And again I seized and advertised the same property divided as follows, 
fo wit :” 

_ [Here follows the description of the property as divided into seven lots, with a 
umber of shares of bank stock on each Sed 

“To besold at the City Exchange, St. Louis street, between Chartres and Royal 

in this city, on Tuesday, 24th June, 1845, at 12 o’clock, M., when Alfred 
‘Mercier being the last and highest bidder for the lot firstly described, said lot was 
adjudicated to the said Alfred Mercier for the price of $10,000. 

“Lots 2d, 3d, 4th and 5th described, to George Morgan for the price of, as 


_ “Lot secondly described, for $4,900 ; Lot thirdly described, for $3,600; Lot 
fourthly described, for $3,400 ; and Lot fifthly described, for $3,400 ; Lot sizthi 

described to C. M. Jones for $3,350 ; Lot seventhly described, to R. C. Cammack, 

_ for $3,325, payable as follows, viz: The purchaser of Lot No. 1, to assume the 

to secure 180 shares of the Union Bank stock, and the loan thereon of 

, due lst Nov. 1845, and renewable on the terms and conditions of the 

tier of said bank. The purchaser of lot No. 2 to assume the mortgage to se- 

cure 65 _ of said stock, and the loan thereon of $1,300, due and renewable 

| as aforesaid. 
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SUPREME COURT OF LOUISIANA, 


“The purchaser of lots Nos. 3, 4, 5, 6 and 7 to assume on each lot the py 
gage to secure 56 shares of stock, and the loan thereon of $1,120, due and 
able as aforesaid. a 

“The balance of the purchase money payable one-fifth cash and balance. 
12, 18 and 24 months, for notes bearing interest at the rate of 7 per cent, » 
num from the date of sale until paid, satisfactorily endorsed and secured, 
gages on the property sold ; which I hereby acknowledge to have recej 

lows, viz : according to the above conditions. 7 

Returned 18th Nov. 1845. [Signed] L. H. SERE, 


Deputy Sheriff? — 
It. will be observed that this return consists of two parts. a ee 
The first part contains the return of the Sheriff ’s proceedings under the 
relation to his seizure and advertisement of the property to be sold on § 
15th March, 1845. It sets forth that all the requisite formalities were 
and all the legal notices were issued, but the property could not be sold, the gis _ 
having been stopped by plaintiff: and there the first part of the return ends. J 
calls for no comment at present. niin 
The eens geet of the return contains the Sheriff’s proceedings in relationig — 
the seizure advertisement of the property for sale on Tuesday, 2 ~ 
1845, and to the pretended sale of the property under the writ. It is the hy 
of the title set up by the. defendant, all must therefore be carefully examined, 


The Sheriff commenced the second part of his return as follows: “ And ~ 
bar: 
| 
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I seized and advertised the same property,” etc. The word “ again” means ® 
second time ; once more.” Webster's Dictionary. This is the sense in 
word is used, not only by accurate grammarians, men versed in grammar e 
construction of languages, and learned phiologists ; but by all classes of persons, 
in common conversation, and in the every day business of life. This, too, iseye 
dently the sense in which the Sheriff used the term in his return. He said,and 
he meant to say, that he seized the property a second time, and advertised it a 
cond time. It is respectfully submitted to the court, that no rule of on, of 
whether literal, strict and grammatical, or rational, enlarged and liberal, can i 
any other signification to the Sheriff’s language. That language has but om 
meaning, and common sense, custom, law, grammar, unite in fixing it. It hase 
need of interpretation, and for that reason does not admit of it. The plai 
therefore, earnestly submits that this court has erred in the conclusion to 
it arrived, and which it has expressed in these words : “The words ‘ again I seized! 
seem to be an unhappy form of expression on the part of the Sheriff to show th 
he again proceeded to act under the seizure that he had already made. Very few, 
Sheriffs are accurate grammarians.” The court cannot thus construe the words 
out of the return. The words “again I seized,” are in the return and must haye 
their usual meaning and effect. ig 
The language of the second part of the return is in strict conformity — 
rules of grammar ; but if the language were inaccurate, that inaccuracy 
not be allowed to nullify and render void the clear statement of a fact by aswom 
officer of the law. 
Now, if it be admitted that the Sheriff’s statement is true, and that he did 
seize the property a second time, the question arises, why did he a second time 
seize and advertise the property for sale? The answer is obvious. Under the 
first seizure, the property was advertised to be sold on Saturday, March 15th, 
1845, but the same could not be sold, the sale having been stopped by plaintiff's 
orders : the property must, at that time or soon after, have been releanal from 
seizure by the Sheriff ; and consequantly a second seizure became necessary t0 ei 
able him to advertise and sell the property. If this natural and obvious condi 
sion is adopted, the official declaration of the Sheriff “again I seized,” is clear and 
has effect ; but if this conclusion is rejected, then the official declaration of the 
Sheriff must be stricken out of his return, and it must be inferred that the Sheriff 
who had seized, and still held possession of the property under the writ, madea 
second seizure of the same property in his own hands, at the suit of the same par 
ties, and under the same writ by which he then held it. It is not to be presumed 
that the Sheriff did a useless or absurd thing ; nor can such a construction be pat 
upon his language as will render it a nullity or quite elude its force. And yee 
this is precisely the construction which the court has placed upon the words 
“again I seized,” etc. ley 
In coming to this conclusion the court has literally adopted the defendantsa~ 
gument, at page 13 of his printed brief, and joined in declaring: “If, against 
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—svreasonable or legal presumption, the Sheriff did in fact abandon his first 


ey it was incumbent on the plaintiff to establish the fact by proof and not 





+ trained inferences.” The court then adds to the defendant's argument the fol- 





‘owing: “ Even if the Sheriff did, in ignorance of his duties, again seize the pro- 
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, this second seizure could not affect the validity of the first, as long as he did 
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e the previous seizure, and did not return the writ, and there is no evi- 
show that he either released the first seizure or ever returned the writ. 
first seizure being legal, then remained in force, and the second could not af- 
for it was useless.” 

is no. dispute as to the return of the writ. The date of the return is 
the Sheriff as follows, viz: “ Returned 18th November, 1845.” As for 





























Brcrtion that the property was not released, but remained under the first 
simre in the Sheriff’s hands and was sold under that seizure, it has already been 
wn from the Sheriff's statement, that it is impossible to consider the sale as 
sade under the first seizure ; “for,” in the language of Judge Voorhies, “ the pro- 
was evidently not in the Sheriff’s possession, when he again seized it.” 
esc from what has been said, the record contains conclusive evidence that 
the did not retain possession of the property under the first seizure until 
thesale. The writ was issued January 14th, 1845 ; the property was seized and 
sivertised “to be sold on the 10th March, 1845,” but the sale was ae b 
The property was again seized and advertised to be sold on the 24th 
1845. the evidence shows that the six houses in Morse’s Row were rented 
$40 each, per month, and the other house at $100 a month, making together 
Bienen. If the property remained in the Sheriff’s hands under seizure from 
Jamary, 1845, until it was sold, then, as by Art. 656 of the Code of Practice, 
“when the Sheriff seizes houses or lands, he must take at the same time all the 
issues and revenue which this property may yield,” his return would show 
What disposition he made of the rents of the property for the months of January, 
Pebraary, March, April, +f and June, For, rents received by the Sheriff from 
property under seizure in his hands, are moneys which he is bound to credit on the - 
execution. But the Sheriff’s return is silent on the subject of the rents, and thus 
bears evidence that he did not collect the rents, and did not retain possession of 
the during those months. 
Now, if it be true that the property did not remain in possession of the Sheriff 
wider his seizure in January, until the sale on the 24th June, 1845, but was seized 
agecond time by the Sheriff, the evidence establishes beyond a doubt, that the se- 
cond seizure was made after the expiration of the writ, and was therefore illegal. 
The record shows that the “counsel for defendant offered in evidence the appraise- 
ment made on the 13th March,” for the sale advertised for the 15th. The plain- 
tiff therefore must have directed the Sheriff to stop the sale sometime subsequent 
to the 13th March, the date of the appraisement. But the return day of the writ 
was 10th March, 1845. The sale of the property must then have been stopped, 
and the property itself must have been released from the first seizure, after the ex- 
jon of the writ ; and the second seizure of the property was without warrant 
of law, and consequently the pretended judicial sale under the writ was a nullity. 

The second part of the Sheriff’s return proceeded as follows : 

“And again I seized and advertised the same property, divided as follows, 
to wit : 

“I. One lot of ground and brick dwelling house, measuring, etc., front on 
Rainpart street, between Canal and Customhouse, with 180 shares of the capital 
stock of the Union Bank. 

“II. One lot and brick dwelling, corner of Rampart, Canal and Basin streets, 
measuring, etc., with 65 shares of the capital stock of the Union Bank. 

“III. One lot and brick dwelling house adjoining lot No. 5, and measuring, 
tle., together with 56 shares of the capital stock of the Union Bank. 

*IV. One lot and brick dwelling adjoining lot No. 3, etc., together with 56 
thares of the capital stock of the Union Bank. 

“V. One lot and brick dwelling, adjoining lot No. 4, etc., together with 56 
thares of the stock of the Union Bank. 

“VI. One lot and dwelling adjoining lot No. 5, ete., together with 56 shares 
ithe capital stock of the Union Bank. 

“VII. One lot and brick dwelling house adjoining lot No. 6, ete., with 56 
thares of the capital stock of the Union Bank. 
“To be sold, etc., on 25th June, 1845, when,” ete., the property was sold on the 





McCan. 





thing sold.” Dufour v. Camfranc, 11 M. 610, 675. “One claiming title under” 
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conditions and in the manner set forth in the portion of the return already . 
in this application for a re-hearing. . 

The division of the property and the conditions of the sale were entirely 
ent from those ified in the writ. 'The mandate of the court was ¢ 
Property ord to be sold in block was advertised for sale in — nd 
tinct portions ; and these portions were severally adjudicated to highest: 4 
ders. The terms of sale were at the same time changed. Instead of pa 
the purchasers were to be allowed to assume respectively mortgages to secure; 
tain shares of bank stock and the loan thereon, due 1st November, 1845, ands 
newable on the conditions of the charter of the bank, the balance of the ee 
money payable one-fifth cash, and the balance at 7, 12, 18 and 24 months, 
interest, etc. It is manifest, then, that the sale was not made in confory 
the order of the court, and is, therefore, not a judicial sale. The p ; 
have perceived, on a mere inspection of the proceedings, that the sale was iia — 
by the Sheriff on terms different from those ordered by the judge, and preseriha) — 
by law for forced sales, and that, therefore, the titles offered them were not der 
from justice, through its officers pursuing the strict forms of law. 

The writ was the warraut or authority of the Sheriff, who was 
ecuting it, to conform, in all his proceedings, to the requisites of the law, 
making the seizure, in giving notice to the parties, in advertising the 
the appraisement and in the sale of it, he was bound to observe and 
the formalities and provisions of law. A seizure of property may be 
made, notices may be regularly issued and served, an appraisement may be 
ly made, and yet, if the Sheriff advertise and sell the property in a manner 
terms different from those prescribed by law for judicial sales, the whole 
ing loses its judicial character. The Union Bank v. Bradford, 2 An. 416. 
v. Hampden, 3 An. 195. 

“ A forced alienation results from a sale made at the time and in the 
prescribed by law, etc.; if a sale be made where these requirements are 
the purchaser does not acquire the right, and interest which the debtor had in 
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a forced sale of property must show that all the requisites of the law . 
strictly and faithfully complied with, otherwise the sale shall be annulled. 1 He, — 
Dig. 651, Nos. 2 and 3, citing 7 N. 8.185; 8 N.S. 246; 3 La. 421; 4 Ta 
140, 207 ; 9 La. 542; 2 An. 846. re 
Courts are not at liberty to pronounce any formality required by law, unnecse 
sary ; or to enquire whether a change in the manner and terms of sale, from those’ 
ordered by the court, and prescribed by law, to others entirely different and 
stituted by the seizing creditor, were more favorable to the complaining 
whose property has been sold. The change itself at once destroys the 
character of the sale: and in this sense the plaintiff submits that the 
proposition, laid down by the court, is not law, viz: “The plaintiff cannot e 
plain of the change of the terms, because they were more favorable to him thaniy 
the first advertisement. 
The plaintiff may, perhaps, hereafter show that these terms were, under the ¢ite 
cumstances of the case, peculiarly harsh and oppressive ; but the question now ig’ 
were they legal or illegal? In other words, is that a judicial sale, which isnot 
made in conformity to the order of the court, and to the requisites of the law? 
The plaintiff forbears to press this point any further ; but as the opinion of the 
majority of the court seems to rest upon it, and as the plaintiff believes thesale 
on which the defendant relies cannot be deemed a judicial sale, without ) 
ing the well established principles of law in relation to forced sales, he again eam 
estly and respectfully prays the court to reconsider the point. Bis 
If the argument just urged is correct, the sale under which defendants claim 
title, was not a judicial sale. The question then arises, was it a sale made with 
the consent of the defendants in the executory proceedings ? ¥ 
Now, if the purchaser at that sale derived his title from the consent of the owns, | 
ers that the Sheriff should sell on terms which they prescribed, the sale being® | 
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public sale, remained subject to the rules of sales of real ge Moorew | Sa 
Hampton, 3 An. 195; and the consent must have been in writing. jurispre 3 the | 
dence of the State is settled on this point. ee Pa 


In Bonner v. Baker, the plaintiff introduced the testimony of Mr. ray 
prove that the defendant was present at the public sale of the presets , oe 
plaintiff and made no objections. This court said: “ The testimony of Mr. Kew wh 
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os ider immaterial. He says he was at the Arcade when the property 
ribed in plaintiff's petition was offered for sale and adjudicated to plaintiff. 
‘was also present and made no objections.” 
"Jp relation to auction sales of immovables and slaves, the law requires that 
‘ae ity given - the vendor to the auctioneer should be in writing, as well 
the condition on which sales are made. C. C., Art. 25,84. No such authori- 
‘4g appears to have been given in this case. In the case of ‘ Pew v. Livaudais, 3 
. 460, the court held’: We have no hesitation to say, that as another part of 
the Code, Articles 2255-6, requires the assent of the ies to a sale of real es- 
tate to be written, unless the party against whom the sale is sought to be enforced, 
gaits it; we cannot recognize any validity in an auction sale of real pro ’ 
sowner of which did not authorize or assent to in writing, and does not admit 
yg assent otherwise.” 
#The same principle is also recognized in the case of Short v. Knight, 15 La., 
In that, the adjudication was held to be null and void, on the ground of the 
‘gyence of written evidence of any authority given by the defendant to the auc- 
tioneer to sell the lot.” 8 An. 284. 
_In the present case there is not only a total absence of any written evidence of 
the plaintiff’s consent to the conditions on which the property was sold, but the 
is clear that the change in the terms of sale was never made known to the 
. How then can it be argued that the plaintiffs gave a legal consent to 
and to the conditions on which it was made ? 
‘The court says : “ The power under which Mr. Cenas was authorized to act on 
behalf of the plaintiff here, is in evidence, and his acts in that capacity are the 
ats of his principals.” ‘To determine whether the acts of an agent are binding 
upon his Slocipel, it is necessary to determine first the legality of the acts and the 
extent of the authority ot the agent. “A principal cannot authorize his agent to do 
ing contrary to law or public policy. A principal cannot confer upon his agent 
to do that which the principal himself has no legal power to do. The law 
wil not allow any such authority or power, and therefore the act would be void. 
If then a change in the manner and terms of a public sale of immovable property 
by the Sheriff, cannot be made by the owners of the property without a written 
consent to a change, and to the conditions on which the sale is to be made, it neces- 
follows that the owners cannot confer upon their agent authority to make 
sich a charge otherwise than in writing ; and, therefore, the plaintiffs here could 
mt delegate authority to Mr. Cenas to change the terms of sale of their property 
y the Sheriff in any other way than in writing. But Mr. Cenas, who was intro- 
by the defendant to prove his consent as agent to the change in the con- 
ditions of the sale under consideration, testified clearly and positively that he did 
ec any written consent to the change. In his direct examination, after stat-- 
ing that when he was informed “that the property had been seized, he applied to 
the bank to have the terms of sale changed if possible ;” his testimony continues 
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38 follows : 

“Witness had several conversations with Mr. Frey, the cashier, and Mr. Adams, 
who was then either the president or one of the principal directors ; and whether, 
through the representations of witness or some other cause, the sale, as first adver- 
tied, did not take place and more favorable terms were afterwards granted by the 
bank, upon which the property was sold. The terms to which witness refers are 
those as stated in the advertisement for the sale on the 24th June, 1845.” 

“This statement appeared to the plaintiffs to be somewhat vague. It was, 
therefore, deemed necessary on the cross-examination to press Mr. Cenas upon the 
of the agreement which the defendant pretended had been made concerning 
change of the conditions of the sale. Being thus ‘pressed, he testified: “It 
isnot to witness’ knowledge that the conversation had between him and Messrs. 
and Adams, were reduced to writing.” 
+ “He does not know whether the terms of sale were altered by the bank for the 
— saving themselves, or through the solicitation of witness.” 
oe 3%, never was any positive agreement between witness as curator ad hoc, or 
| agent, and the Presinlent and Cashier of the bank, as to the terms upon which 
the y was to be sold.” 
s never was any categorical agreement, either verbal or written, between 
the bank and witness, fixing the terms of sale.” 
_ The examination in chief was then resumed by defendant, and Mr. Cenas said 
Viz : 


= 












a a ee SR Eo 


Se ae 









SUPREME COURT OF LOUISIANA, 


_. “ Witness was aware that the terms of the new advertisement. were to } 
more easy, but he did not know the exact terms until he saw the advertise 
This testimony establishes the fact that the property was sold by the Sher 
terms dictated by the bank, without the consent written or verbal of the 
pe in execution or of their alleged agent, in violation of law and of the 
of court. > yt 
His Honor, Judge Spofford, in giving his assent to the decree of thise 
said: “I concur in the decree because the evidence satisfies me that the th 
manner of the sale were acquiesced in and sanctioned by the plaintiffs who 
peeens through their duly authorized agent.” This language is quite 
t conveys the idea, not that the plaintiffs gave any positive assent to the g 
terms of sale, but, that they submitted to them without opposition on ¢ 
their agent who was present, and that they (thus?) sanctioned them, : 
does not detail what part of the evidence satisfied him that the time and 
of the sale were “sanctioned by the plaintiffs who were present through their 
authorized agent.” But the ground of his concurrence is perhaps more falh 
in the subjoined extract from the opinion of the majority of the court, 
adopted it literally from defendants brief : o 

“The power of attorney under which Mr. Cenas was authorized to act og 
half of the plaintiff here, is in evidence, and his acts in that capacity are t 
his cvetcigele. He exhibited his power to the bank. He called 
the bank to the desire of the parties to have the property sold in separate 
and on some credit, and he attended at the sale, and acquiesced in the le 
ceedings. The effect of this is to estop the plaintiffs in the present suit, 
been repeatedly held that if a man stands by and 1s silent while his own 
is being sold, and suffers another to become the purchaser, or if, by his acts 
conduct or his words, he causes another to believe in a certain state of things. 
induces him to act on that belief, he will be estopped by such proceedings om 
part. Marsh v. Smith, 5 Rob., 218; Blanchard v. Allain, 5 An. 368.” 

The plaintiff feels constrained here again earnestly to entreat the court to 
examine this position. A brief reference to the evidence connected with it 
deemed important. tae 

On the 8th of May, 1844, the plaintiff, I. E. Morse, wrote a letter to the 
Bank, stating that he had just received a communication from the at 
bank, informing him that two of his (Morse’s) bonds had been placed in. 
torney’s hands tor suit ; that he, Morse, had been only waiting for a favo 
ment to offer all his property (for sale) to pay off the debt due the’ bank; 
the fall of the year when the bank paid off one-quarter of its capital, the moe” 
gaged property and bank stock would bring a better price; that the propery — 
might then be sold on a credit, but if the Directors thought a forced sale fore 
necessary, he trusted that the bank would sell the lots on Circus street sepa 
and bid a fair price for the property. which would bring enough to pay off all 
bank debt, als leave a surplus ; and he concludes thus : “ the only favor the 
L ask is, if it be possible to get along without sacrificing this property untilaier 
the payment of the bonds in Wersuher (which I trust will save the credit your 
institution), and that then the property, stock, &c., shall be sold for cash, if ya 
think best, or if you do not want the money immediately, for such credit ag) 
may consent to.” 

he bank never answered this letter, but it refrained from seizing and se 
property in May, 1844. 

About six months after this, the plaintiff came to New Orleans on his 
attend the meeting of Congress, in Washington. While in New Orleans, he} 
the following power of attorney to Mr. H. B. Cenas: 

“New Orveans, Nov. 14th, 18% 

“ We, the undersigned, do hereby nominate and ion our friend, Hilary 
Cenas, of the city of New Orleans, to be our lawful agent and attorney ma 
to represent us and act for us in all matters in relation to the sale of all reali 
bank stock, to sign and make notes, receipts, to compromise, sell, and emf 
him to use our names jointly and severally and in solido, to bind us in 
ner that we can bind ourselves, hereby ratifying and confirming all his ae 
Sgnetare to have the same force and effects as if the same had been done 

v 


es. a 
Signed Marrna C. Me 

( Isaac E. Me 

Sole heirs and executors of the estate of N. Morse, ¢ 
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t examined Mr. Cenas, as a witness, in explanation of the plain- 

r in executing the power of attorney. 

» state that “ Mr. Morse, previous to his departure for Washington City, 
ied to witness the power of attorney herein filed, and told witness that he had 
; endeavoring to effect a settlement with the Union Bank of his and his 

indeb’ to said bank—that this debt was secured by mortgage upon 

operty on Rampart street, and that he was anxious to have the property sold 

sposed of to pay the debts, and that he had actually offered the property, as 

him, to the bank in payment of the debts, and had been in 
with the bank to that effect. That something would have to be done 

5. as the bank was pressing for a settlement, that he thought it best to 

e this power of attorney to sell the property in case the bank should consent 

private sale. At any rate, that witness was to confer with the bank, and do 

est that he could. 

‘Witness was under the impression at the time, from the conversation which he 

Mr. Morse, that the property had to be sold that winter, and that if not 

he desired, the bank would proceed to sell under its mortgages. Informed 

through Mr. Frey, the Cashier, that he held the power of attorney and 

to do all he could to subserve the interest of Mr. Morse and his mother 


appears that Mr. Cenas did not effect a private sale of the property :—on 
ye 14th of January, 1845, the bank sued out a writ of seizure and sale, to have 
. es and lots and the stock of the present plaintiffs sold in block, had a cu- 
1 ad hoc appointed to represent I. E. Morse, who was in Washington, attend- 
_ jig to public business, and advertised the property for sale ; when the i 
_ were tad which have been already examined. To complete the history of these 
. 3 it is necessary to add the following resolution, by which the propert; 
©) 4 wassold by the Sheriff, at public auction, on the 24th of June, 1845, in ty wk 
im | mer, when comparatively few capitalists are in New Orleans: 
ie i “ New Orueans, 25th April, 1845. 
_ The Board, on motion, consented to have the property of the estate of N. 
, mortgaged to the bank for the Stock and Loan, sold in lots, as specified in 


Morse, 

tie fesolution of 7th of March last, and on the following terms, viz: The purcha- 
st to be entitled to a loan of $20 per share on the stock, payable according to the 
theterms of the charter, and the balance of the purchase money payable one-fifth 
q@ahand the remainder in notes at 6, 12, 18 and 24 months, bearing seven per 
it. interest per annum, satisfactorily endorsed and secured by mortgage on the 
” 


‘is apparent from Mr. Cenas’ testimony, that the power of attorney given to 
lit by the plaintiffs, was with a view to Cnable him to effect a private sale of the 
, in case the bank should consent to such a sale. 

‘Wis certain that the power of attorney, however general in its terms authoriz- 
Mr. Cenas “ to represent the plaintiffs, and to act for them in relation to the 
of real estate,” and “to bind them in any manner that they could bind them- 

* did not and could not confer upon him any power which they themselves 
possess, and consequently could not authorize him to consent to a change 
inthe conditions of a public sale of their real property, without expressing that 

G@isent in writing. “A contrary doctrine would,” according to the opinion pro- 

‘Bt oe by Judge Martin in 3 La. 460, “deprive all the real property in this 

é Z i fof the protection which the Code provides for it, against perjury, forgetful- 
388 or error.” 

 Ttisequally certain that the power of attorney did not authorize Mr. Cenas 
fw t the plaintiffs in a suit against them and that his appointment as cura- 
2 hoc to represent Mr. Morse, who was absent from the State, did not em- 
™ } fever Mr. Cenas to waive avy formality prescribed by law, or to change the 

'} “Wiis of sale fixed by the order of the court. 

4 is unnecessary to inquire, whether in accepting the appointment of curator 
aot, Mr. Cenas virtually resigned his agency cm the power of attorney, and 
} Wid thenceforth act only as a curator ad hoc, in relation to the Sheriff's sale ; 
| Mi it be conceded that he exercised at once the authority of a curator ad hoc 

Mier the appointment of the court, and the authority of an agent under the ap- 
Ptment of the plaintiffs, still this combined authority did not legalize the terms 
@ sale upon which the Sheriff adjudicated the property. It has indeed been seen 
iat'Mr. Cenas expressly testified that he never gave any consent, written or ver- 
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bal, to the in the terms of sale; and further, that he never 
“a il it had been actually made and advertised by the ba 

The plaintiffs admit freely the correctness of the following statement 
court : “ It has been repea held, that if a man stands by and is gile 
his own p' y is being and suffers another to become the purchaser 
by his acts, his conduct or his words, he causes another te believe in a cer 
of things, and induces him to act on that belief, he will be estopped by su 
ceedings on his 

They admit the correctness of the decisions in 5 Rob., 518, az 
368, referred to by the court. In the case cited from 5 Rob., 518, the de 
purchased a tract of land by the advice and assistance of the plainti 
who was at the time owner of the same titles under which he claimed the 
the case, but concealed their existence from the defendant. In the case cited 
5 An., 368, certain real property inventoried and appraised as belonging to 
succession of Isidore Blanchard, was under the advice of a family meet 
and the proces-verbal thereof described and adjudicated the land as it was ing 
toried. Victor Blanchard signed the inventory and the proceedings of the fay 
meeting ; was present at the judicial sale, aud was a party to the proces-verbg 
adjudication without any explanation. That formed against him a 
juris et de jure of the truth of the enunciation that the property belonged to) 
succession of Isidore Blanchard. Victor Blanchard died ; and his heirs instif 
suit to recover the property from the purchaser. And the court held th 
heirs were estopped from asserting title. a 

But the plaintiffs respectfully submit that neither the decisions which I 
been examined, nor the principle which they have been cited to support, cap 
properly applied to the case now under consideration : a case of seizure ie 
of the real estate of absent persons on different terms from those fixed b 
der of court and prescribed by law ; on terms dictated by the plaintiff ims 
tion, without the consent, verbal or written, of the defendants or their agent 
violation of the policy of the law. Bonner v. Baker, 8 An. 284; Pew v. Ij 
dais, 3 La. 461; CO. U. Arts. 2584, 2255-6. 5 

Nor can the fact that Mr. Cenas attended the sale and made no objections) 
estop the plaintiffs here. If the decision of Bonner v. Baker, made 
*53, is to be respected, the mere presence of the plaintiffs themselves at the 
their real pro , would not have been an estoppel to the present suit. A far 
ori, the at ne na of Mr. Cenas at the sale cannot estop the plaintiffs from 
ting up their title now. If, om the other hand, that which was decided to 
in 1853, is to be overturned and disregarded now, and the presence of the phim 
tiffs at the sale of their real estate by the Sheriff under the circumstances Fi 
case, would have estopped them, as the majority of the court in the — under 
examination, intimate it would have done, yet, as in point of fact, plaints — 
were not personally present at the sale, the question arises, whether thei 
presence of their agent at the sale, can estop them? And this question mustie” 
answered in the negative. iS 

The power of attorney to Mr. Cenas, was a power “to represent the 5 
and act for them in all matters in relation to the sale of all real estate, bank stodky di 
to a make notes, receipts; to compromise, sell; and empowering hm @ : 
use their names jointly and severally, and zn solido to bind them in any 2 
that they can bind themselves.” Surely the court will not hold that this 
attorney conferred upon Mr. Cenas authority to bind his principals in 
manner than by writing, in relation to the sale of real estate. 

Where a man unintentionally produces a false impression in order to 
another or to obtain an undue advantage of him, there is a positive fraud, i@ 
truest sense of the terms. There is an evil act with an evil intent ; dolum ma 
ad circumveniendum. 

It makes no difference whether the fraud was perpetrated by the party ectly 
interested or by an agent, if the fraud be adopted by the principal. te 
alleged fraud by a vendor of real estate consisted in a Fand ent conce ta 
a right of way over the premises, proof of concealment by vendor's agent has be 

insufficient to set aside the purchase ; there must be proof of direct pers 
knowledge and concealment by the principal himself. And knowledge J 
an agent, otherwise than as an agent for such sale, of a fact, the non-comll oad 
nication of which is made the aes of valet sgplent ts urchaser, does net: a 
aaa 1 Story’s Equity ; Wilde v. Gibson, 1 Frouse of’ Lords! i an 
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ee. case of a man whose property is sold while he — 


Perce, to justify the application of this cogent moral rule, it is 
aha the party so standing by and concealing his rights, should be 
should by his conduct or gross negligence influence the 
tiger he is iguocant of his rights, or if his acts or silence do not mis- 
i manner affect the transaction, there can be no just inference of ac- 
r eee raat fraud. For a right can be lost or forfeited only by such con- 
as would make it fraudulent and against conscience to assert it. 1 Story’s 

y, ¢ 387. 


D. M. Extmore v. J. Hurry, et als. 


cannot be made responsible in damages for executing a judgment conferring a privilege on a 
object, by the seizure and sale of the object. The judgment and mandate in the suit are 


% pear. from the Fourth District Court of New Orleans, Reynolds, J. 


McCay § Edwards, for plaintiff and appellee. C. A. Taylor and Hunt § 
for defendants. 


Coz, J. This is a suit to recover from defendants damages for the alleged 
ee aeestion of the schooner Isaac Tunnel, and also $3500, in the event they 


 fhould fail to restore her to plaintiff. There was judgment in favor of defend- 
| tas, reserving all the rights of plaintiff against P. N. Gaulon, J. Baudrillart 
the surety on the sequestration bond, if any he have. Gaulon was plaintiff 


me | ‘ai Boudrillart defendant in the suit in which the writ of sequestration issued. 


iff has appealed. There is no error in the judgment. Defendants acted 
a writ, issued in conformity to a judgment, decreeing a privilege on the 
yesel. They had no discretion, aud were obliged to follow the order of court. 
mere notification by plaintiff to them of his property in the vessel could not 
tegarded, when they had a writ, informing them of the privilege, and com- 
‘manding them to execute the same. If there were any legal grounds of opposi- 
ion, plaintiff ought to have resisted the execution of the judgment by some one 
EE the ways provided by law. The responsibility of a Sheriff, executing a judg- 
conferring a privilege on a certain object by its seizure and sale, is very dif- 
from that of executing an ordinary fi. fa. In the former case he has no 
‘teeretion the judgment and mandate in the writ are his authority. In the lat- 
he is responsible for a seizure of property not belonging to the execution 
hior, unless he is protected by the simulation or fault of the real owner, or some 
Rae ier justification. 
is, therefore, ordered, adjudged and decreed that the judgment be affirmed, 
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Lucinpa E. Cuapman et al. v. Tuomas Cuapman. 


Art. 355 of the Civil Code which declares that agreements between the tutor and the minor arr 
the age of majority, shall be null and void, unless entered into after the rendering of a fall dees 
&c., will not enable parties to perpetrate a fraud by repudiating payments made them in 
their tutor’s liability. 

Evidence is admissible to show that after the rendition of the tutor’s account, the minors ree c 
the tutor, land, slaves, &c., of a value equivalent to the tutor’s liability, and that it was given a 
received in discharge of that liability. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
C. Roselius and Muse § Hardee, for plaintiffs and appellants. J. B. a 
P. Pond, for defendant. ie 

Bucuanan, J. The elaborate and carefully prepared opinion of the 
trict Judge has given a lucid narrative of the facts of this cause. The 
dence satisfies us, as it did the court below, that the plaintiffs have received rom 
their late tutor, since the rendition of his account of tutorship, more than ten 
previous to the institution of this suit, land, slaves and other property, of a 
equivalant to the balance due them by said account, and which was given an 
ceived in discharge of the tutor’s liability. The evidence on this subject y 
properly admitted. 

The Article 355 of the Code was not intended to enable parties to 
fraud, by repudiating payments made them in discharge of their tutor’s 
The case of Rawls v. Rawls, 6 An. 666, relied upon by the counsel of 
presented an entirely different state of facts. 

In the case of Rawis, the minor had received nothing from his tutor for the lis 
of his slaves during a number of years that they had been hired out under the 
vice of a family meeting ; and which hire constituted the whole revenue of the mi 
nor. Neither does it seem, from the report of the case, that the tutor of Raw 
ever rendered an account of his administration as tutor. But in the present 
we find, on the contrary, an account rendered, with vouchers annexed, h : 
without opposition ; a regular judgment for the balance acknowledged by the 
tor ; and property conveyed, indirectly, by the tutor to the plaintiffs, after thet be, 
dition of the account, but before its homologation, of a value equal to the am 
due to the plaintiffs severally, by their tutor. The plaintiffs have received 
benefit of these conveyances of property, have suffered their tutor to remove ff 
the jurisdiction of the court which appointed him, and after the lapse of ten ye 
of silence and inaction, now sue without any offer of restitution, the solvent surety 
of an insolvent tutor, for the total amount of the balance of account of hi 
with interest at ten per cent. added, according to the terms of the == 
homologation. a 

We agree with the District Judge that the action, in its present form, cama 
be maintained. 













ud 

Judgment affirmed, with costs, 

Mernrick, C. J., declined taking any part in this decision. = 
att Le 
















NEW ORLEANS, APRIL, 1858. 





D. & J. Lanata v. J. O’Brien. 


- ie sa sale was made of so many barrels of potatoes and onions, at a certain price, to be delivered 

"trom a vessel then in transit from New York to New Orleans, without any guarranty at all, except as 

| \bihe number of barrels: Held, that the exclusion of warranty did not empower the vendor to de- 
barrels partly empty, or containing decayed matter. 

exclusion of warranty it was not intended to free the vendor from the otfligation of delivering 

* “perchaniise of the species sold, though he was not bound to deliver it of the best quality or in the 

best condition. 


PPEAL from the Second District Court of New Orleans, Morgan, J. C. 
Dufour, for plaintiffs. Purvis § Dugué, for defendant and appellant. 
Coz, J. The plaintiffs sold and agreed to deliver to defendant, on the arrival 

of the ship Toulon, two parcels of merchandize, consisting severally of 100 bar- 

ils of potatoes, and fifty of onions, at a designated price. 

“The sale was made without any special warranty, and the only question to be 
ciel is, whether when an article of merchandise is sold without any special 
warranty, the vendor is obliged to deliver it in a merchantable form. 

“The evidence establishes that defendant purchased the potatoes and onions at 
$3 25 per barrel, without any guarantee at all, except as to the number of bar- 
rs; he was, by the contract, to take them, good or bad, at that price. 

On the arrival of the ship from New York, defendant accepted the potatoes, 
put refused to take the onions, on account of their condition. They were mostly 
wotten. In some of the barrels, one of the witnesses supposes that there were not 
fixsound ones. Some of the barrels were so bad that it was not necessary to 
‘amine them ; they were leaking. In others not a sign of an onion could be 
ween" it was a complete mush.” 

It is also established that merchandize in this condition is generally hauled to 
the nuisance wharf. 

It appears that the onions, by PROBA had generally lost their form and 
appearance, and could hardly be distinguished as such, and were entirely unmer- 
chantable. 

Defendant offered to pay for the potatoes, but declined paying for the onions. 

_ There was judgment for plaintiff; the lower court considering defendant was 

bound, because he had bought without warranty. 

The material inquiry is, what is the effect of this sale without guaranty, under 
the peculiar circumstances of this case ? 

We are of opinion that it did not empower plaintiff to deliver fifty barrels, 
partly empty or containing decayed matter, the result of decomposition of the 
tnions ; because there was only a small difference between their value fully war- 
Tanted, and the price given by defendant. 

One of plaintiffs’ witnesses testifies that he was offered $3 55 or 60, for the po- 
tatoes and onions, if plaintiffs would guarantee them. 

As the difference was so slight between the real value of the onions fully guar- 
anteed and the price given, plaintiffs must be considered to have at least warranted 
§ the existence of the article sold. The exclusion of warranty signified only, in this 
tase, that the onions might not be of the best quality, or in the best order, but it 
did not liberate plaintiffs from the obligation of delivering them in specie. If a 
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man buys a horse without warranty, it certainly would not be a compli 
the contract to deliver a decomposed mass of flesh. 
In the case at bar, defendant bought onions, and the obligation of the: 
is to deliver onions of some kind, and in a condition to be recognized as op 
and not as a mass of decayed matter. C. C. 2433, 2450, 2467, 2616. . 
This contract is not of an aleatory character, because nearly the market 
was given for the goods sold. If it had been aleatory in its nature, 
would have corresponded with the uncertainty. C. N. 1629, and note of] 
gron: “Le priga da étre fixé en regard a cette incertitude.” 
Art. 2216 of the Civil Code provides : “that the loss of the thing, or its be 
rendered unsaleable, extinguishes the obligation, etc.” By Art. 2433 ©. G.% 
provided, that when goods are sold by weight, tale, or measure, the things sold 
at the risk of the seller, until they are weighed counted or measured.” ©, ©. 
2152 declares: “That if the debt be a thing which is determined only | by 
species, the debtor, in order to his discharge, is not bound to deliver it of ¢ 
kind, but he cannot tender it of the worst.” 
The preceding Articles seem to apply to a case like this, where the price 
such as to show that the exclusion of warranty was not intended by the parties 


















free the vendor from the obligation of delivering merchandise of the species Md, ‘s 
without, however, obliging him to deliver it ot the best quality, or in the b =o a 
condition. : a C 

It appears from the testimony of Schneider, that he was in New York r = a A 
the ship Toulon sailed. He saw some potatoes and onions arrive at the tt 
New York, when it was raining. That he was afraid of the lot he had on bound din 


as onions shipped in a wet condition are apt to decay. Defendant argues, tha 
is fair to presume that Lanata was aware of the fact and kept the same concealed 9 
from, his vendee, and he should not be allowed to profit by his wrongful comm 2 
ment” C. C. 2523. There is, however, no proof that plaintiffs were aware of the” 
condition of the onions at the time of the sale. The existence of the telegraph 
renders it, however, more necessary now than formerly to construe strictly com > 

tracts like the one at bar ; for by means of telegraphic despatches, the vendor may 






become aware of a certain condition of the goods when shipped, which my it The | 
duce him to believe they will be spoilt on their arrival at the port of re “ 
Defendant is entitled to a deduction for the fifty barrels of onions at $3 25) » 


barrel. 
It is, therefore, ordered, adjudged and decreed, that the judgment be ava 
and reversed, and that plaintiffs recover of defendant three hundred and se A 
five dollars, with legal interest thereon from judicial demand, and costs of the — dan 
lower court. It is further ordered and decreed, that plaintiffs pay the costs of a ‘] 
appeal | def 
Sporrorp, J. dissenting. When a party sells such perishable articles as ve ‘ 
tables, while in transit by sca from New York to New Orleans, with an expresse® om 
clusion of warranty, in the absence of fraud, I think the vendee takes upon hie pe 
self the risk of loss from decay in the voyage. ae a 
tes 
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Succession or Tuomas McCrtnpe... 


= Phen al appeal bond for a devolutive appeal was given in favor of the administratrix, but not in favor 
fy ereditors of the succession whose claims were opposed by the appellant, the appeal was 


| PPEAL from the District Court of West Feliciana, Ratliff, J. U. B. § E. 
AA Phillips, and Brewer § Collins, for appellants. W. Dunbé@j, for appellee. 


SRL J. The dismissal of the appeal is moved, on the ground that all the 


3 in interest in the judgment, and particularly Charles Condert, are not made 
to the appeal. 
Charles Condert is placed upon the tableau filed as a creditor for the sum of 
414. The appellants in their opposition, “ oppose the claim of Charles Con- 
it, because it is not supported by any legal evidence.” 
The judgment overrales this opposition, and Condert is not made a party to the 
peal taken from it. 
~ Appellants have given a bond for one hundred dollars for a devolutive appeal 
jn favor of the administratrix, but not in favor of said Condert, or any of the 
" qeditors of the succession. 
Condert has an interest in maintaining the judgment. Succession of Ira Smith, 


Yb An 57. 


It is, therefore, ordered, adjudged and decreed, that the appeal in this case be 


ss dismissed with costs. 


“h 
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Srate or Lovistana v. Ricnarp McDonnew. et al. 


The proceeding by rule under the 71st section of the Revenue Act, against a Tax Collector and his sure- 
ties, is a summary one, to be tried without the intervention of a jury. 
~ The time being fixed for answering the rule if the party called upon to show cause neglects to answer, 
no judgment by default is necessary, but the rule may on proof be at once made absolute. 


4 PPEAL from the Second District Court of New Orleans, Morgan, J. 

E. W. Moise, Attorney General, for the State. Waples § Eustis, for defen- 
dant and appellant. 
* Meraicx, C. J. This case was before us last year, on an appeal taken by other 
defendants. See 12 An. 
~The counsel for the defendant, Cockerell, present two additional questions not 


}  cmsidered on the appeal taken by the other defendants. The first is, whether a 


_ party can be deprived of his trial by jury in this form of proceeding; and the 


F weond, whether a judgment by default was not needed in order to form the con- 
D testatio Litis. 


_ The proceeding is a rule (taken under the 71st section of the Revenue Act) 


_ Mainst a Tax Collector and his sureties. 


By this section, the Auditor of Public Accounts is authorized to require the 


District Attorney to proceed against the Tax Collector and his securities, by rule 


before any competent court, after three days notice for the recovery of the amount 
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due by the Tax Collector, and the suit is to have precedence on the docket of 
McDoxwmx. court, wherein it may be instituted, over all other causes. Acts 1855, p. 518 

The rule here mentioned, is a summary proceeding as contemplated by 
764 C. P., and is to be tried without the intervention of a jury. C. ©. 137, 

In the present case, the defendants had ten days notice of the day and} 
when they were required to show cause why their bond should not be deemed 
feited and judgment should not be entered thereon against them. A part ofj 
defendants having answered, the rule was taken up at the time assigned and tr 
and judgment rendered against all of the defendants. 

Thus the only“tontestatio litis was formed which is contemplated in th r 
mary proceedings. The day and hour are fixed by the court when the pay 












the rule is called upon to show cause, and if he neglect, his indifference to t ‘i 
of the court is itself a tacit admission of the justice of the rule, and the o 10 > 
party may proceed at once with his proofs as in other cases of default, and obtaig 4 
judgment. D’Autrive v. Neto, 7 M. R. 358; Porter'v. Porter, 5 Rob. Ie he 
Sturgis v. Kendall, 2 An. 565. ‘ a the ac 

The abovementioned additional grounds urged by this appellant being unay i T1854, 
ing, the judgment must be affirmed. bat 

Judgment affirmed. Be) 

Strate or Lovsstana v. Perer, a Slave. - @ 


The right given by statute to persons in confinement under a judgment of conviction rented ia 
criminal prosecution, of making the appeal returnable before the Supreme Court at its neem, | 1855, 
wherever held, and to have it tried by preference, is a right given only to the prisoner. The Statehas” = 
not the right to have the appeal returnable out of the usual course of appeals. 


N application for a mandamus to the Magistrates Court of the parish of Tat 
Feliciana. John McVea and Muse § Hardee, for relator. 
Sporrorp, J. The general law is, that appeals from the parish of East Pee 
ciana to this court, are returnable on the 4th Monday of February of cach um 


Rev. Stat., p. 278, sec. 12. 
But an exception is made in favor of persons in confinement, under a j tof 


conviction rendered in a criminal prosecution, for which an appeal has been 
Such persons “shall have the right to make the appeal returnable before 
preme Court at its next term, wherever held,” and to have it tried by 
Rev. Stat., p. 279, sec. 18. 

We understand this law to have been passed only for the purpose of 
speedy trial in this court to such parties under conviction in an inferior eo 
desire it; the State has not the right to have the appeal returnable here, ¢ 
the usual course of appeals from the same parish ;‘ but only the prisoner. 

In the present case, the prisoner asked for an appeal returnable on the 
Monday in February next, the regular return day for appeals from East Feliciam 
He did not demand an appeal returnable upon the first Monday in May next. © 

It is, therefore, ordered, that a peremptory mandamus issue as prayed for, em 
manding George W. Catlett and Hy. B. Chase, or either of them, Magi 
the parish of East Feliciana, to make the appeal in the case of the State of Lowe 
iana v. The slave Peter, returnable in this court on the fourth Monday of Fé 
ruary, 1859, according to law. he 
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ie Wuuams & Co. v. E. Hus & Oo. and J. D, Huw. 


defence to an action for a balance of account was, that there were usurious charges in pre- 
accounts which resulted in the balance sued for—Held: That if such previous accounts were 
with fraud or usury, their reception without objection by the party to whom they were ren- 
would not be a valid objection to the defence, if it was set up within the time limited to re- 
on 





=. 

PPEAL from the Fifth District Court of New Orleans, Augustin, J. 

ees § Bayne, for plaintiffs. Race § Foster, for defendants and appellants. 

an, J. The pendency of another suit for the same cause of action in 

es, of Arkanoas, is no bar to the present action. Peyrouz v. Davis, 17 
la 479. 

Plaintiffs sue defendants for a balance of account current. The debit side of 


oie account is composed of five items, as follows : 
i} 184, July 10. To cash balance per account rendered.............. $9,665 19 
a 26. “ A. G. Tate’s account collected by you—interest 
E* from 26th July, 1852.............: $149 72 
2 years interest at 8 per cent........ 23 95 





—_ 173 67 

May 31. “ paid our acceptance your draft to Whitlock, Nich- 

‘ , ols & Co. due this date............. $788 24 

ie Protest on same. .......--6eeeeeeee 4 00 
a —— 1792 24 
wt 7 1835,May 17. “ interest to date from outer column.............. 736 86 


“ Commissions for advancing 2} p.ct.on $10,631 10 265 78 


$11,633 74 

The defendants called for a detailed statement, or bill of particulars composing 
the balance of $9,665 19, figuring to their debit at the head of the account cur- 
rent annexed to plaintiffs’ petition. 

Plaintiffs thereupon filed a copy of a previous account current, rendered by 
them to defendants, under date of July 12th, 1854, closing by a balance to debit 
defendants, of that date, of $9,665, 19. This account current opens with the 
fillowing item on the credit side : 

__ 1853,Sept.1. By balance per account rendered,.......... $3,255 63 

The defendants have specially pleaded in defence to this action and as a ground 
their prayer for a bill of particulars, that much of the account sued upon is 
made up of false entries, overcharges of interest, commissions, drayage, &c., which 
fcorrected, would more than cancel the amount of defendants’ indebtedness to 
Plaintiffs; and that it is absolutely necessary for the investigation of this account, 

| } tab the plaintiff should render detailed accounts for every item of the account 
* } Plaintiffs contend that they have done all that they were bound to do, by exhi- 

} Titing the account between them and defendants in detail, back to a period when 

Shalance is acknowledged by them in favor of defendants. The defendants on the 

maintain that that balance itself is the result of anterior debits and cred- 

are open to investigation, and have examined witnesses under a com- 
being clerks in their employ, who have produced annexed to their depo- 
30 
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sitions the following accounts current rendered by the plaintiffs at various 
the defendants : , 
An account rendered 10th May, 1850, stating a balance to debit of de- 
POD GEOG, GE, o. inccccccccscccccsccevvesccsccentn 359 
An account rendered 21st June, 1850, balance to debit of defendants, 7” 
i iitieaih alin gethe tntte-amie ene nnien tn oneded tomate sae 13 
An account rendered 15th July, 1850, balance to debit of defendants, 
i EN a ds hs alse ab dus seve ou oe n'e.pe Ob Skee 
An account rendered January 4th, 1851, balance to debit of defen- 
IRIE int Bids tnnenanesaningnéanmanel 18,140 
An account rendered May 8th, 1851, balance to debit of defendants, of 16,657 9 
An account rendered July 10th, 1851, balance to debit of defen- ee 
AD Bein SGA 28s 60k ina FU Sie dey eb Hallas h boanlbs 14,655 9 
An account rendered September Ist, 1851, balance to debit of defen- bi 
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An account rendered May 25, 1852, balance to debit of defendants, 
RE eteee pcocaevwest Cube Phaben eed bse es es0be tae 
An account rendered July 24th, 1852, balance to debit of defen- erat 
GEE ai hee oihisn ks eee TEU cece sdwecdcovecscndde 1,858 47 
An account rendered July 15th, 1853, balance to credit of defendants, 3,376 #2. 
An account rendered Sept. Ist, 1853, balance to credit of defen- 


stte7-FSt JE Ee - 4 = se 








SD Mer 6 eRESD ce nndeccnceseseeséeeseccegesesesessiagnl 3,255 63 
An account rendered 12th July, 1854, balance to debit of defen- 
LE Sy Se) ke) ae a A ee 9,665 19 s 
But on motion of plaintiffs’ counsel, the district Judge ruled out from the em Apert 
sideration of the jury who tried the cause, all of these accounts current except the pl 


last. The counsel of defendants excepted to this ruling, and we think the exog 
tion well taken. It is to be observed that each of these accounts current ¢ 
mences with the balance stated in that one which immediately proceeds it in 
and it is also to be observed that interest is calculated in each account on em 
item from its date to the date of rendition of the account and that the 
interest is carried to the debit or credit, as the case may be, of the general 
and thus contribute to swell the general balance ; which being carried 
the next account rendered, itself is made to carry interest to the date of 
count. Now, although it has been held that a balance of account current 
ledged, or rendered and received without objection, may be legally treated as 
new capital, which carries interest; yet in the present case the evidence is | 
flicting about the acknowledgment of the balances of account current state 
plaintiffs to defendant. Two witnesses for defendants swear that those bal 
were always objected to; while one (the bookkeeper of plaintiffs) swears 
the accounts were received without objection. | 
And as to the charges tainted with usury or fraud, if any such exist, as N 
by defendants, the reception of the accounts even without objection made, 
not have barred an action to recover them back, within the time limited fort 
actions. And when pleaded, as here, in defence to an action, the maxim * 
temporalia” would come in aid of the defence. , 
But the learned judge of the court below was of the opinion that, inasmud 
the defendants had not filed a reconventional demand, claiming to be allowed i 
than the balance shown in their favor by the account current rendered by pia 
tiffs, on the 1st of Sept., 1853, it is incompetent for defendants to go behind th 
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Je stated in that account, and show that it should have been larger. Theer-  Wauour 
“yor of this conclusion arises from considering the account current of the Ist Sept., Hin. 
"1983, 28 something entirely distinct and seperate from that of July 24th, 1854. 

"” But this is not so. The balance of the former account, is an integral portion of 
account and being made up of all the items collectively, which figured 
idually in the former, those items are reproduced and perpetuated in the 








A cay effect of a want of a demand in reconvention in the pleadings of defen- 
is, that they cannot have judgment for any excess which the retrenchment 
illegal charges might operate in their favor, upon the final settlement of the 


It is therefore adjudged and decreed, that the judgment of the district court be 
reversed, and this cause remanded for a new trial, with instructions to the district 
not to exclude evidence touching the correctness of the account current 
jadered by plaintiffs to defendants, prior to the 24th July, 1854; and that ap- 


pelees pay costs of appeal. 
“Sporrorp, J., took no part in this case. 
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Cuartes Van Wycu v. Myra Crark Garnes. 
| 
Aparty who is sued in the United States Court in a petitory action, cannot by an action of jactitation com- 
pel his adversry to come into a State court of concurrent jurisdiction to try the question of title. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 

J. Livingston, for plaintiff and appellant. F. Perin, for defendant. 
Brorrorp, J. The plaintiff sued the defendant before the Fifth District Court 
New Orleans for an alleged slander of his title to certain lands in the parish 

The defendant pleaded, by way of exception to the suit, that previous to its in- 
ititution she had commenced proceedings against this plaintiff before the Circuit 
Court of the United States for the Fifth Circuit and Eastern District of Louisi- 
ma,a court of concurrent and competent jurisdiction, where the suit, involving 
every subject matter embraced in this is still pending between the same parties. 

‘The admissions in the record show these averments to be true. 
~ The exception was properly sustained. 

_ The action of jactitation of title has for its object the repose of titles. It is 
brought by the possessor only. Its tendency is to force the party not in possession, 
yet asserts a right out of court, to come into court and disclaim or assert 
eright judicially. That end is attained whenever the party accused of slan- 
the possessor’s title brings suit to test the title before a competent court, 
When that is done, there is no pretence to say there is a slander of title. And it 
is not for the defendant in all cases to choose his forum. If the United States 
Court has jurisdiction, the party in possession sued there, cannot come into a State 
ourt of concurrent jurisdiction, and by an action of jactitation compel his adver- 

_ tary to sue him in the state court also for the same cause of action. 
u t affirmed. 
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Naruan Marpis v. Hers or S. A. Marpis. 


g we 


EN 


When an executrix caused certain property to be inventoried and sold as belonging to the 
she was administering—Held : that the heirs of the executrix were estopped from 
fact. 

Purchasers in good faith will be protected by the order of court for the sale of the pro 
any claim on the part of the heirs of the executrix. 


—ail 


€ Sn. 
bata > 


PPEAL from the District Court of Concordia, Haralson, J. wil 
Aroni § Alexander, for plaintiffs and appellants. A. Snyder and Ta 
P. Farrar, for defendants. | ARE 
Bucuanan, J. The evidence proves, beyond all reasonable question, that 
Ann Mardis, otherwise called Sally Lee, was the concubine and not the, 
Wilham Mardis. The testamentary dispositions of William Mardis in 
said Sarah, are therefore void, under Article 1468 of the Civil Code, 
the judgment of the District Court pronounces the nullity of this portion ofthe 
will of William Mardis: and the defendants have neither appealed from that 
judgment, nor have they asked for any amendment of it in this court. The ange 
ment which has been addressed to us by the counsel of the defendants, upon this * 
part of the case, may therefore be left out of view : and it must be assumed, agg — 
point of departure, in deciding upon the rights of these parties upon this appeal, 
that the defendants have no rights or claims under the will of William Mardis, ' 
The verdict of the jury charges plaintiffs with one-half of the appraised valle 
- of the Fairview plantation, comprised in William Mardis’s inventory, and pur- 
chased by Sarah Mardis, at the probate sale. This is erroneous. Sarah Mardis, — 
as executrix, caused this plantation to be inventoried and sold, as 
William Mardis’s estate. Her heirs ard estopped from denying that fact. © 
The verdict also allows to defendants, upon their demand in reconvention, seven 
thousand, two hundred and nineteen dollars, for hire of certain slaves (eighteen in 
number,) which the verdict declares to have been the property of Sarah Mardé, 
and for the rent of one-half the Fairview plantation. We have found noauther- 
ity for this allowance in the evidence. In relation to the land, we have already 
observed, that it was admitted by Sarah Mardis to have belonged to Wilhan 
Mardis. And in relation to the negroes, which are mentioned in the verdiet, if 
it be admitted, for the sake of argument, that they really belonged to Sarah Mar 
dis, yet there are acts of said Sarah in the record which are conclusive against 
any claim on the part of her heirs, against the representatives of William Mardis, 
for the hire of said negroes, during William Mardis’s lifetime. In the finales 
count of administration, filed by Sarah Mardis, as executrix of William Mardis 
last will, she made a list of all the debts due by the estate of said Mardis, ant 
exhibited a balance in favor of said estate, after discharging all the debts, ia 
this list, there is no such charge as that for the hire of the negroes, which were 
subsequently inventoried as belonging to the succession of Sarah Mardis,aal 
which are declared by the verdict to have belonged to her. | 
The question of the title in those negroes will be examined by us in recapitit 
lating the grounds of plaintiffs’ action, several of which have not been noticed by 
the jury in their special verdict. ~* 
Plaintiffs, as next of kin and heirs at law of William Mardis,claim of the heis 
of Sarah Mardis three slaves which were inventoried as property of William 
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is, and which she bought in at the probate sale ; also twenty-six other slaves 

sh Sarah Mardis did not put on the inventory of William Mardis, but claimed 

‘x ber own, and which slaves were put on her inventory after her death, and are 

- pow in the possession of her heirs. 

; ee have also cited, as defendants, four other parties, viz: Holtree, Sar- 

7 Allister, and the executors of King, who are in possession of land and 

yes purchased at the probate sale of the succession of William Mardis; aud 

n whom they claim the said land and slaves. And plaintiffs pray, in the alter- 

for judgment against the heirs of Sarah Mardis for $17,325, amount of 
the sales of William Mardis’s estate. 
jury have passed upon the title of eighteen out of the twenty-six slaves, 
as belonging to the succession of Sarah Mardis ; but have neglected 
fopass upon the title of the other eight slaves comprised in said inventory; and 
jave also been silent in relation to the three slaves, Henry, Charles and John, pur- 
thend by Sarah Mardis at the probate sale of William Mardis. 
yerdict is also silent in relation to the claims of plaintiffs against the de- 
fendants Holtree, Sargeant, McAllister, and the executors of King. 
All the defendants acknowledge themselves to be in possession of the property 
daimed of them respectively. 

» As regards Holtree, Sargeant, McAllister and the executors of King, we con- 
sider them protected by the order of court for the sale of the slaves and land, for- 
merly belonging to the estate of William Mardis, and of which they are respect- 
ively in possession, as set forth in the petition. Their good faith is not im- 
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As to the heirs of Sarah Mardis the case is different. 

Being the concubine of William Mardis, she was without capacity to inherit, 
and did not come within the statute of 1840 (page 123,) which allows an execu- 
trix, who is a surviving partner in community or heir, to purchase at the sale of 
the effects of the estate which she administers. 

» This disposes of the three slaves, Charles, Henry and John P., purchased by 
Sarah Mardis at the probate sale, and now held by her heirs. 

As to the twenty-six slaves which were inventoried as the property of Sarah 
dan Mardis, we think the burden of proof was on the heirs a the said Sarah, 
toshow title in her. 

All of those slaves, as well as an equal number inventoried under her dictation 
sexecutrix, as property of William Mardis, were employed in the cultivation of 
the plantation of William Mardis, during his lifetime. They are, therefore, to be 
taken as having belonged to William Mardis, unless the contrary is shown by 
kegalevidence. Sarah Mardis, or Lee, survived William Mardis about three 
years. She bought in the plantation at probate sale, as we have seen, and con- 
tinned to cultivate the place until her death, with those slaves, which she had not 
included in William Mardis’s inventory, added to those which were so included, 
and which she had purchased at probate sale, as above mentioned. We find in 
the record proof of title in Sarah Mardis to the following negroes inventoried as 
her property, viz : 

1. Louisa, or Lucy. 2 and 3. Eveline and Charlotte, children of Lucy. 4. 


ee 


@andchild of Sukey. 8. Minerva, or Menervy. 9. Francis, or Frank. 10, 11 
md 12. Ophelia, Kitty, and Jefferson, children of Rose, who is dead. 13. 
— Charlotte. 
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Susan, or Sukey. 5 and 6. Polly and Nancy, children of Sukey. 7. Clarence, 
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The remaining slaves comprised in Sarah Mardis's inventory, thirtéeh iq} 
ber, and named respectively : Henry, Pamelia, George, Charles, 
timer, Thérése, Minerva, Orleans, Elizabeth, Louisiana, Ben and John, 
sidered by us as belonging to the estate of William Mardis. a 

It is, therefore, adjudged and decreed, that the judgment of the District Q 
be reversed ; and proceeding to give such judgment as should have been gi 
the court below, it is decreed, that the plaintiffs recover of the defendants B 
beth M® Goldman, administratrix of George W. Goldman, deceased, and > 
L. Elliott, wife of Claudius W. Elliott, heirs of Sarah Ann Mardis, ¢ 
jointly, six thousand dollars, being the proceeds of the land belonging to ¢ 
William Mardis, sold at probate sale of his effects, with interest from 
demand until paid. Also the following named slaves, comprised in William ; 
dis’s inventory: Henry, Charles,and John P. Also the following m 
included in Sarah Mardis’s inventory: Henry, Pamelia, George, 
Barhaby, Mortimer, Thérése, Minerva, Orleans, Elizabeth, ‘Louisiana, B 
John. That as to the defendants Holtree, Sargeant, McAllister, and the é 
of King, the demand of plaintiffs be rejected ; and that the defendants Gok 
administratrix, and Eiliott, pay costs in both courts. ;& Ph 

Merrick, C. J. Although not fully satisfied with all the points ruled ont — 
evidence in this case, I am not prepared to dissent. Perhaps, were my own ¥iew 
to be adopted, the general result (so far as the rights of the heirs are 

























would not be materially different. Th 
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Henrietta CHoprrn v. Gasriet Gospor. e 4 

The delegation by which the debtor gives to the creditor another debtor, who obliges himself towanle top 
such creditor, does not operate a novation, unless the creditor has expressly declared his intention ® 1. 
discharge his debtor who made the delegation. C. C. 2188. ai nod 
PPEAL from the District Court of East Feliciana, Haralson, J. mn 
Bowman & DeLee, for plaintiff. Muse § Hardee, and Ellis § an ati 
defendant and appellant. . the 
Bucuanan, J. The defendant being sued on his promissory notes, — 7 ad 
the same have been novated by the aceaptance, on the part of his <oiiiaaaa dg 
new debtor in the place of himself, the original debtor. Ft 
We agree with the jury and the court below, that the defendant _— | io 


making out this defence. it 
Novation is not presumed : the intention to make it must clearly result from 
the terms of the agreement, or by a fall discharge of the original debt. O@ 
2186. MS 
The delegation, by which the debtor gives to the creditor another debtor, Wi 
obliges himself towards such creditor, does not operate a novation, unless theg@® ~ 
ditor has expressly declared that he intends to discharge his debtor, who has male 
the delegation. ©. C. 2188. ns 
Judgment affirmed, with costs. Rit 
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J. M. Savace v. J. T. Jerer. 


“Gu fmt section of the Act of the Legislature of 1855, relative to forced surrenders and the mode of 
“Npaking the same, makes it- the duty of the Judge to decide upon the sufficiency of the cause for 
. the surrender, and the proceeding is, therefore, a summary one, to be tried without the 
Chea of a jury. 
the Deputy Sheriff, who made the return, did not make the demand, but the evidence shows the 
and was actually made by another deputy, the demand is adequately proved. 
from the Fourth District Court of New Orleans, Price, J. 
/ McCay § Edwards, for plaintiff. A. T. Steele, for defendant and appellant. 


re | Gaz, J. The plaintiff, having obtained a judgment against defendant, caused 


fi. fa. to issue, and the Sheriff made the following return : 

# Received 26th February, 1856, no property found after due demand made of 
oth parties, returned 21st April, 1856. 
ee J. P. Waxpen, Dy. Shiff.” 

Plaintiff then presented his petition, accompanied with the necessary affidavit, 
ail obtained an order from the court upon the defendant to show cause, within 
te days, why he should not pay the amount of the judgment, or make a surrender 
wéer the Act of the Legislature of 1855, Session Acts, p. 318. 


" | The defendant, in his answer, alleged that the allegations in the petition for a 


forced surrender are false ; that no proper demand was made from him of the 
mount of the judgment rendered against him, and prayed for a trial by jury. 


F 0a motion of plaintiff, the prayer for the trial by jury was erased from the an- 
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gwer, and defendant filed his bill of exceptions. 

Two questions only arise in this case : 

1. Was the defendant entitled to a trial by jury? 

2. Was a proper demand made of the parties to the original suit by the Sheriff 
topoint out property, to satisfy the judgment therein ? 

1. The first section of the Act of 1855, relative to forced surrenders and the 
node of making the same, Session Acts, page 318, is as follows : 

* Be it enacted, etc. That any judgment creditor who shall have issued exe- 
tation, which has been returned ‘no property found,’ after due demand, shall have 
the right to compel his debtor to make a surrender of his property, by proceeding 
inthe following manner: The creditor shall present his petition to the court, or 


 Jadge at chambers, having jurisdiction of the debtor’s domicil, and shall allege, 
} that he is a judgment creditor of the debtor, and for what amount; that execu- 
J} tin has issued and been returned ‘no property found,’ after due demand ; that he 
| bas reason to believe that the debtor has property, or assets, which may be made 


ble to his creditors ; and shall conclude with a prayer that the debtor be 
‘dered to surrender his property to his creditors. All of which shall be verified 
bythe oath of the petitioning creditor or his attorney. The judge shall, there- 
: order that the debtor show cause; within ten days from the service of the 
iceupon him, why he should not pay the debt of the complaining creditor, or 
@ surrender of his property to his creditors. Should no good cause be 


“down, and the debt remain unpaid, the judge shall order the debtor to make a 


ader of his property to his creditors, within a time to be fixed by him.” 


_ Weare of opinion that this section shows, upon its face, that the judge was to 


t upon the sufficiency of the cause why a surrender should not be ordered. 
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Defendant argues that summary process can be used only where it is e 
lowed by law, and that this Act does not declare that the cause oan be t 
summarily. It is not essential that an Act should declare this in so many | 
if it is clear, from a plain interpretation of the Act, that the intentions me 
legislature was to make the proceeding summary. 

2. The evidence establishes that a proper demand was made of the parties 
point out property. It appears that the demand was not made by Walden. je 
deputy sheriff, who signed the return ; but it is admitted that the demand was 
made by Mr. Gros, and that the return on the writ was made by J. P. Wa 
and it is proved that Gros was a deputy sheriff at the time of making the 
of plaintiff and defendant to point out property to satisfy the fi. fa. Wi 
that the object of requiring the Sheriff to sign the return, is to furnish e 
of the demand, and when the evidence establishes that the demand was 
the return signed by a different deputy ; the demand is then adequately 

We would remark that defendant took a devolutive appeal from the o 
judgment on the note, but no bond was filed. 

It is, therefore, ordered, adjudged and decreed, that the judgment be tire, 
with costs. 
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Bytnet Haynes, Liquidator, v. A. D. Pater. i | 


ha 


When the charter of an incorporated company provides that a mortgage stockholder may transfer hie 
stock and be released from his mortgage, upon the new stockholder furnishing mortgage to the satis. 
faction of tne President and Directors of the company , no personal liability on the part of the original 
stockholder remains, after a transfer so made. 


PPEAL from the District Court of East Feliciana, Haralson, Judge of the 
Ninth District, presiding. John McVea and E. P. Ellis, for plaintiff and 
appellant. Bowman § DeLee and J. O. Fuqua, for defendant. 

Bucuanan, J. The evidence supports the plea of transfer of defendant's mort: 
gage stock, many years before the institution of this suit, to Humphrey Taylor. 
The mortgage given by Taylor for the security of the stock, the approbation of 
the Board of Directors of the Clinton and Port Hudson Railroad Company, and 
the release of the mortgage of defendant, are proved. The 23d section of the 
amended charter of the company, approved 10th March, 1834, Session Acts, page. 
120, sanctions such transfers: and the objection to the evidence of Scott and 
Brian, taken in connection with the extracts from the minutes of the Boardof 
Directors, and other documentary evidence, was properly overruled. ‘The counsel 
of plaintiff has argued that, notwithstanding the transfer of the mortgage stock, 
a personal liability on the part of the defendant, as one of the original subseribers 
to the capital stock, remains. We do not think so. It does not appear that de 
fendant borrowed any money of the company while a stockholder, by note, pledge 
of his stock, or other security, for which he remained in the debt of the company 
when his stock was transferred. In this particular, this case differs from thatof 
the Commissioners of the Railroad Company v. Kernon, reported in 10th Rei 
son, cited by the counsel of plaintiff. 

Judgment affirmed, with costs. 


ot 
Merrick, C. J., having been of counsel in this case, recused himself. a“ 
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Joux E. Surrn, Tutor, et al. v. Mrs. M. Nerrixs, Administratrix, et al. 





, the knowledge of the existence of a mortgage communicated to the purchaser in the act of sale, will 
bind him without proof of the mortgage being recorded. 
od when such mortgage contained the pact de non alienando, the purchaser and third possessor is not 
| atitled to notice of the proceedings to enforce the mortgage. 


| PPEAL from the District Court of St. Helena, Watterson, J. 

M. M. Smith and D. C. Hardy, for plaintiffs and appellants. Angus Bowie 
| and §. E. Hunter, for defendants. 
| Gotz, J. This appeal is taken by plaintiffs from a judgment rendered count 
ul | them on the following state of facts. 

William Travis bought at the succession sale of John Bates, on the 30th of 
od November, 1842, a tract of land, for the purchase price of which he paid five per 
cent. cash, and gave his notes for the remainder, payable in one, two and three 


> | —.. the payment of these notes, said Travis executed a mortgage before 
‘| fenry Leonard, parish Judge, on the 30th of November, 1842, in accordance 
© | with the terms of sale, in which instrument of mortgage he bound himself “ not 
| tosell or deteriorate said land to the prejudice of said succession” ; this act of mort- 
_ gage was recordéd in the book of the register of mortgages of said Leonard, parish 
| Judge of St. Helena, on the 30th November, 1842. 
| On the 8th of March, 1843, Travis executed an act by which he agreed to tras- 
fer to Anderson Carle one-half of the tract of land, for the consideration that 
| Carle should pay to the succession of John Bates, or to the legal holder of the notes 
| given by Travis for the tract of land to said estate, one-half the amount of said 
notes as they became due, and “ to save harmless the said Travis from all the lia- 
bilities under which he may at this time rest on account of one-half of said pur- 
chase price due said estate.” 

Zachariah Nettles became the owner and holder of one of the notes given by 
Travis for the tract of land, and sometime after maturity he brought suit on the 
same against Travis, praying for judgment recognizing the mortgage given to 
secure said note. Upon this demand, judgment was rendered against Travis as 
prayed for ; execution issued and the land was seized, sold and bought by Nettles, 
who afterwards sold it to Hillery Edwards. Subsequently, Carle being dead, his 
heirs, the plaintiffs, instituted this suit to annul the Sheriff's sale in the suit of 
Natles v. Travis. 

The reasons alleged in the petition why the sale should be annulled, are : 

1. That the mortgage securing the notes given to Bates’ succession, was not of 
record at the time of the purchase of their deceased father, Anderson Carle from 
Travis. 

2. That petitioners, minor children of said Carle, were never made parties in 
any way to the suit of Zacharie Nettles against Travis. 

3. That to defraud petitioners of their right, Travis confessed judgment with- 
out notifying the plaintiffs that he was not the owner of one-half of said land, and 
ued issued an execution on the judgment, and at the sale bought the 
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We shall consider these objections in their order : "" 
I. The act of sale from Travis to Carle shows that the latter wag 





















origin of the title of Travis, and of the existence of the notes given by 7 ae 
the price of the property ; Carle was aware that these notes were secured oT 
vendor’s mortgage ; if then he were in existence, he could claim noad wit 
the ground that the mortgage in favor of Bates’ estate was not of record oy 






time of his purchase from Travis ; for the knowledge of the mortgage of saida at 
tate communicated to him in the sale to which he was a party was as binding ay 
him as if it had been recorded. Petitioners, who are his children, can claimyo 
greater rights than he possessed. It does appear, however, from the certificate of 
the parish Judge, that the mortgage in favor of the estate was recorded previous 
to the purchase by plaintiffs’ ancestor, although they have endeavored to show thet 
it could not thus have been recorded. b 

II. There was no necessity to make the minor children of Carle, the present - 
plaintiffs, parties to the suit of Zachariah Nettles against Travis ; the 
from Travis to Bates’ succession contained the following clause: “and does hen 
by bind himself not to sell or deteriorate said land to the prejudice of said me. 
cession.” This mortgage, therefore, contained the pact de non alienando ; and 
effect of it was, that although half of the land had been sold to Carle, 
less, in contemplation of law, the whole of the land remained in the 
Travis, the original debtor ; and Carle, the purchaser, is presumed to have known 
the titles and encumbrances under which he held. Vide 8 An. 58. Ts 

It is objected by appellants that the words on which the appellees claim, that 
the pact de non alienando rest, are not for the benefit of any but the succession of 
Bates or his heirs, and if “ third parties step in and pay the debt, they must show 
something clearly entitling them to make use of that reservation in the : 
In answer to this objection, we would observe that the transfer of the mortgage 
notes by the estate of Bates, carried with it the accessory obligations and priv- 
leges to which they were subject by the act of mortgage, and any third party 
getting them, obtained also the same privileges that the succession enjoyed, fora 
party has the right to transfer to a third person any prerogatives he may posses, 
unless prohibited by law or by the manifest restrictions of the act conferring upoi 
him such prerogatives. Vide Adam Betty, Syndic of Marchais, v. Rose — 
Widow Tete, 12 An. 82. 

The sale from Travis to Carle also expressly recognized the force of this pat; 
for Carle bound himself therein to pay one-half the notes as they fell due, al 
save Travis harmless therefrom. 

Carle having purchased property subject to the pact de non alienando, themat ; 
gage being duly recorded, or at least he being cognizant of the act and binding 
himself to save his vendor Travis harmless from the mortgage given by himt 
Bates’ estate, cannot claim to be in a better condition than his vendor, andhes 
not entitled to notice. 15 La. 267; 9 R. 69. bl 

III. The evidence does not sustain the allegation of fraud. See 

The arrangement, alleged to have existed between Travis and Zacharie Nettles, 
by which the former was to confess judgment, and the latter was to buy it injaod 
whenever Travis should pay Nettles the amount of the debt, interest = : 
for which the land was sold, then Nettles was to retransfer the land to Travis,d0a 
not necessarily establish fraud and collusion, for Nettles may have agreed to 
benefit Travis and as a favor to him. If it was done with a fraudulent 
is hardly probable that Travis should, subsequently to the death of N 
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; igstituted a suit against the estate of Nettles for this land, and have alleged this - 
=e as a cause why the land should be retransferred to him. NUBTTLEs. 
__<fhis suit was afterwards, on motion of plaintiffs’ counsel, dismissed at his costs. 
_ -\qtis, therefore, ordered, adjudged and decreed, that the judgment be affirmed 


with costs. 
_ Muratcx, O. J., took no part in this case. 
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Srate v. James Koon. 


ge 


pisa general rule that in an information or indictment for a statuto-y offence, it is sufficient to follow the 
words of the statute. 

Mhetest whether the plea of autrefois acquit is a sufficient bar in any particular case, is whether the 
evidence necessary to support the second indictment, would have been sufficient to have procured a 
jegal conviction upon the first. 


7 
= 


4 PPEAL from the First District Court of New Orleans, Hunt, J. 
fi M. A. Foute, District Attorney, for the State. A. P. Field, for the defen- 
dant and appellee. 

Merzicx, C. J. The offence charged in the information is in these words, viz : 
“That one James Keogh, late of the parish of Orleans, on the eighteenth day of De- 
camber, in the year of our Lord one thousand eight hundred and fifty-five, with 
foree and arms, in the parish of Orleans aforesaid, within the jurisdiction of the 
First District Court of New Orleans, with a certain dangerous weapon, to wit, a 
loaded cane, did inflict severe wounds upon one Michael O’ Conner, less than may- 
hem, contrary to the form of the statute of the State of Louisiana in such case 
tiade and provided, and against the peace and dignity of the same.” 

The information was framed under the 11th section of the Act of 1855, the 

section being in these words,” viz : 
Bec. 11. “ Whoever shall with a dangerous weapon, or with intent to kill, in- 
fict a wound less than mayhem upon another person, shall on conviction be 
imprisoned not exceeding two years, nor less than six months, with or without 
hard labor, and fined not exceeding one thousand dollars.” 
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pact ; The accused having been convicted, prosecutes his appeal to this court, and re- 
and | ilies fora reversal of the judgment on these grounds, viz: 

That the information is defective in not describing the wound inflicted, so as to 
mort | showon the record the character of the wound ; and, that it charges the offence in 
pding | general terms not warranted by the nature of the offence. 
imto | © The information it will be observed, pursues the language of the statute, and it 





‘hes | wageneral rule, that in a statutory offence it is sufficient to follow the words of 
| the statute. 
i It is, therefore, incumbent upon the defendant, to show some reason why the of- 
idilé, 4} face should be charged in a different manner under this statute. 
pind | Itis said the wound should be described with greater particularity. If the 





_ Wound be inflicted with a dangerous weapon, the penalty of the statute is incurred, 
"| ‘Wither the wound be severe or slight. The object of the law is to prevent the 
| Wo dangerous weapons. If the wound be inflicted with an instrument (not 
‘ @ dangerous weapon), but with an intent to kill, the criminal intent 
ts the character of the injury and the penalty of the statute is incurred 
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without reference to the depth of the wound or the part of the body m 
it is inflicted. It is sufficient that it is a wound less than mayhem, and 


flicted with a dangerous weapon, or with an intent to kill. See 1 B. & P18, | 
But it is said if the offence is charged in this general manner, it Will not bea | 
bar to a subsequent indictment for an assault or an assault with a dangerous 


weapon upon the same facts. 

The test whether the plea of autrefois acquit is a sufficient bar in any peti: 
lar case, is whether the evidence necessary to support the second indictment, would 
have been sufficient to have procured a legal conviction upon the first. Archbold, 
fourth ed. p. 82. 1 Bishop C. Law, No. 681. 

The testimony which supported this indictment would have been sufficient, had 
the indictment been for a simple assault or assault and battery generally, or an 
assault with a dangerous weapon, and according. to the rule an acquittal on one 
could be pleaded in bar of the other, whether the second indictment was for the 
more or less aggravated offence. See Act, 1855, p. 173, sec. 9. State v. Munee, 
12 An. 625. 6 An. 289. 

It is not necessary in an indictment for murder to set out the manner in which, 
or the means by which the death of the deceased was caused, no more ought it to 
be required to describe the nature of the wound inflicted under a statute creating 
an offence so much inferior in its grade. Acts 1855, p. 172, sec. 2. 

Judgment affirmed. 


Succession or Wituian L. Swayze, deceased—Opposition to homolo- 
gation of account of Executrix. 


The testator gave to his wife the “‘ absolute control over the’’ increase of his estate, with power to dis- 
pose of itas she pleased until his (the testator’s) son arrived at the age of majority. Held: That 
the word “‘ increase’’ was sufficiently comprehensive to embrace the revenues and income of the pro- 
perty , and that the intention of the testator was to give to his wife the usufruct for the period mentioned. 

Art. 1745 C. C. which provides that in the event of a second marriage, the husband or wife having chil- 
dren by the first marriage, can only give to the spouse of the second marriage the least child’s portion 
as a usufruct, and not to exceed a fifth part of the decease’s estate, remains unrepealed. 


PPEAL from the District Court of West Feliciana, Ratliff, J 
U. B. § E. Phillips, for the Executrix. Brewer § Collins, for opponents. 

Merrick, ©. J. The appeal in this case is taken by all parties: the execu- 
trix and heirs. 

The principal questions arise under the will of the deceased, who died in Louis- 
ville, in August, 1855. The dispositions of the will are as follows, viz: 

“T, Willlam L. Swayze, of the State of Louisiana and parish of West Felici- 
ana, but at present in the city of Louisville, in the State of Kentucky, do make 
this my last will and testament : 

“1st. I appoint my wife, Maria Jefferson Swayze, sole executrix of my estate, 


and tutrix and guardian to my children, William L., Julia Ann, Laie, 


Charles L. Swayze. 
“2d. I wish my whole estate kept together undivided until my youngest child, 


Charles, arrives of age, to be managed and controlled in the mean time bymy. 
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‘and then to be equally divided between my said children and Stephen Court- 
ed says, and Jane Hoffman, wife of Charles Hoffman, who are also my chil- 
dren, share and share alike. 
. “3d. I give to my wife absolute control over the increase of my estate, with 
to dispose of it as she pleases, until my son Charles arrives of age. 

«4th, Should there not be enough community to pay my debits, I empower my 
executrix to sell such portions of my estate as she may deem proper, to pay all 
my debts. 

“5th. I appoint Charles Hoffman under-tutor to my minor children. 

« Jp testimony whereof, I have hereunto signed my name and affixed my seal,” 


ol will was admitted to probate at Louisville, and afterwards in the parish of 
West Feliciana, where letters testamentary were granted to the widow. In the 
first account of her administration, she charged and was allowed $899 56 commis- 
sions as executrix. 

The present controversy arises upon an opposition to her second account, which 
she was called upon to render at the instance of the heirs. 

The judgment appealed from allowed Mrs. Swayze, upon giving security, one- 
third of the estate of W. L. Swayze, deceased, in usufruct, until the 15th of July, 
1865, that being the time when Charles Swayze would obtain the age of majority. 

The counsel for the executrix contends, that the forced heirs having alleged that 
the bequest to her exceeded the disposable portion they are bound under the pro- 
visions of Article 1486 of the Civil Code, either to execute the disposition, or to 
abandon to the donee the ownership of such portion of the estate as the donor 
had a right to dispose of. 

On the other hand, the counsel for the opponent contends, that the disposition is 
not an usufruct, but must be regarded as a disposition for the purpose of manag- 
ing and keeping together the property of the estate; that if an usufruct were in- 
tended, then it was remunerative in its character, and fails because the executrix 
cannot manage the estate or act as tutrix to the children of a former marriage ; 
and, moreover, the condition upon which the legacy was given, viz, the keeping 
together of the property in kind and undivided, has also failed by the acts of the 
executrix in provoking the sale of the property; and finally, that she has aban- 
doned the legacy, by claiming her commissions. 

We think with plaintiffs’ counsel, that the executrix could not be appointed 
tutrix to the children of the former marriage, being legally incapacitated by Art. 
322 of the Civil Code. Neither could the property be kept in a state of indi- 
vision longer than five years from the testator’s death. ©. C. 1223. 

If the executrix has acquired anything, it is in virtue of the third clause of the 
will, by which testator gives to his wife “ absolute control over the increase of his 
estate, with power to dispose of it as she pleases, until his son Charles arrives of 
age. This provision of the will is not ‘Very clear ; but we think the word “ in- 
crease” is sufficiently comprehensive to embrace the revenues and income of the 
property, and of this, he gives his wife the absolute control, with power to dis- 
pose of it as she pleases, until his son Charles arrives at the age of majority. We 
think the testator intended to bequeath something by the foregoing disposition. 
That something cannot, by the terms used, be less than the usufruct for ‘the period 
mentioned ; and we ought, if possible, to construe the will so as to give it some 
‘ect. It appears to be conceded by the counsel for the opponent, that if the be- 
‘quest be an usufruct, it should be limited, as the District Judge has done, to an 
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Scocessox oF ysufruct of one-third of the estate. Since this case has been under- 

we have decided that Art. 1745 C. C. is still unrepealed, and that in thee 
a second marriage, the legacy from the husband to the second wife, cannot’ *. 
‘the usufruct of the least child’s portion and, in no case, can it be more tham the 
usufruct of one-fifth of the estate. There being minors represented in 
who cannot recover their rights except with the advice of a family meeting; we 
feel constrained to allow them the benefit of this interpretation which is Wwithiy — 
the allegation, although not expressly insisted upon to this extent, by tale eae 
sel in the argument. 

The claiming of commissions by the executrix, which were subsequently 
linquished, did not operate as a forfeiture of the legacy. i 

The court did not err in refusing to charge the executrix with the maintenange 
of her child by a previous marriage. The circumstances do not render it probable 
that any such charge was intended to be made by the deceased. w 

We do not think it is necessary to remand this case in order to call a family 
meeting to deliberate, whether it would be most to the interest of the heirs to 
abandon to the legatee the usufract of one-seventh of the property, during thé 
lifetime of the legatee, or to allow her the usufruct of the entire estate until the 
15th of July of the year 1865. It is manifestly the interest of the heirs to make 
such abandonment of the usufruct of one-seventh of the estate. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be so amended, as to give to the said Maria J. C. Swayze, up 
on her giving security according to law, the absolute-usufruct of one-seventh of 
the estate of said testator, as shown by statement A, made part of the decresof 
the lower court, viz, the usufruct of $1,720 13 3-7 for life, instead of the usufract 
of $4,013 65, until the 15th day of July, 1865; and that the residue of said 
sum of $12,040 94, viz, $10,380 81, be equally divided among said heirs, and 
that the judgment of the lower court, so amended, be affirmed ; seid Maria J. - 
Swayze paying the costs of the appeal. 
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Louisiana Motuat Insurance Co. v. New Orteans Insurance Co, 


In regard to re-insurance, the custom among underwriters, in the city of New Orleans, is to divide the 


risk and not to take the whole of it ; and when the application is silent, this is always understood. . 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. — 
C. Roselius and Race § Foster, for plaintiffs. Benjamin, Bradford & ~ 
ney, for defendants and appellants. ‘ 

Voorniges, J. This is a suit on a contract of re-insurance. The petition 
leges that on the 10th of January, 1855, the plaintiff took a fire risk for the term! 
of three months, to the amount of $10,000, on the sugar and molasses on the plait 
tation of Messrs. Keary § Brothers, in the parish of Avoyelles ; that on the 19 
of January, 1855, application was made to the defendant, who accepted the samme 
to re-insure, for the benefit of the plaintiff and to the same amount, said sugal 
and molasses, from the 17th of that month to the 10th of April following, onthe } 
payment of the usual premium of 13 per cent.; that on the 18th of January, x 
1855, said sugar and molasses, which were more valuable than the smoust ff We 
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same were insured, were consumed and entirely destroyed by fire; that 1+. Mo. Ins. Co. 

ity thus stipulated was paid by the plaintiff to J. ¥. De Egana, the N. 0. Ins, Co 
 jygared; and that by reason of the contract of re-insurance, the defendant is 

‘pound to the plaintiff for the payment or reimbursement thereof. 

she action is resisted on the ground of misrepresentation. The answer avers 

that it is stated in the application, that the plaintiff had the buildings, meaning 

that they had insured the same, when in fact no such insurance had been effected, . 
except on the sugar and molasses, and not on the buildings, until after their de- 

struction. That this statement, which was material and essential; induced the 

, defendant to enter into the contract, which they would not otherwise have done, 

; as not being in accordance with the common understanding and the settled course 

of dealing among insurers in the city of New Orleans, in which re-insurance is not 
: 





asked, nor granted, except in cases where the first insurer has taken a larger risk 
than he considers it expedient to underwrite, alone, and therefore desires to effect 
a partial re-insurance, in order to divide the risk, a condition implied and well un- 
derstood in all applications for re-insurance, that is, that the first insurer retains a 
part of the risk, to the extent of one half, or more. 

The application for the re-insurance is as follows : 

“ Endorsement on open Fire Policy.” 

“To rae Louistana Murua Insurance Company : 

Please enter $10,000 on open policy, No. 12,998, against fire, made for Lou- 
isiana Mutual Insurance Company, for the term of, say from January 17th noon 
of April 10, on sugar and molasses on plantation of Keary Brothers, known as 
Qatalpa Grove, Parish Avoyelles. 

- #No. 12,998. Reinsurance, (We have buildings.) 
_ “Prem. 13 per cent. (Signed) H. P. Janvier, Sec’y. 

“ New Orleans, January 19th, 1855.” 

The sugar and molasses, as well as the buildings, thus mentioned, were totally 
destroyed by a fire which occurred on the night of the 18th of January, 1855. 

In regard to re-insurance, the proof appears to us to be conclusive, that the 
custom among underwriters in the city of New Orleans is to divide the risk and 
not to take the whole of it; that even where the application is silent, this is al- 
ways understood. 

The question is then reduced to this: is the misrepresentation in this case suf- 
ficient to give rise to the avoidance of the policy? 

The doctrine on this subject, as announced by Mr. Phillips, is, that “it is an 

” implied condition of the contract of insurance, that it is free from misrepresenta- 
tion or concealment, whether fraudulent or through mistake.” 1 Phillips’s Ins. 
287. “Every misrepresentation, says Mr. Arnould, is fatal to a contract which 
ismade under such circumstances and in such a way as to gain the confidence of 
the other party and induce him to act, when otherwise he would not.” 1 Arnould 
om Ins. 515, 2194. “It is not necessary, says Mr. Duer, as the risk is sometimes 
expressed, that the facts represented should be material to the risks ; that is, 
thould affect or change the value of the risks in themselves considered. The 
materiality required is not absolute, but relative, and its test is the actual or pro- 
bable influence of the facts represented on the mind of the insurer. Every fact 
isto be deemed material, which there is just reason to believe determined him to 
insure, or regulated his estimate of the premium.” 2 Duer on In. 680. 
| From the established custom, independently of any extrinsic evidence, the ap- 
. “ Pitstion i in this case, it appears to us, must be construed as implying a joint 
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La. Mo. Ins. Co risk, the one on the buildings by the plaintiff, and the other on the sugar 
N. 0. Ins. Co. lasses by defendant, from the 17th of January, 1855, to the 10th April. 
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was no such risk on the part of the plaintiff. The representation that the 
tiff had the buildings, was certainly such as was intended to influence the 
the defendant in taking the risk on the sugar and molasses ; and hence it y 
material, and therefore fatal to the contract. The slightest frand, although 


only legal, is sufficient to defeat the insurance, inasmuch as it is a coat 


peculiar nature, entirely on speculation, requiring the utmost good faith in 
sentations made by applicants. 
It is, therefore, decreed, that the judgment of the court below be avoi 


reversed, and that there be judgment in favor of the defendant, rejecting the plain. 


tiff’s demand ; said plaintiff to pay the costs of both courts. 1 
~~ 
« S& 
wey 

4 * 
De.pnine, f. w. c., v. Mrs. Guitier et als. ~s 
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Since the Act of the Legislature of March 6th, 1857, prohibiting the emancipation of slaves in thinset, 

the right of a slave to be emancipate | by the will of bis master, can no louger be enforced, 
If the law should be changed, the remedy of the slave might be revived. ms 
i, 


PPEAL from the Second District Court of New Orleans, Morgan,J. — © — 


L. Duvigneaud and T. W. Collens, for plaintiff. J. Bermudez and €. = 


lot, for defendants and appellants. ili 
Sporrorp, J. This case was formerly before us, and was remanded for anew 
trial. See 11 An. 424. 4 


Upon the new trial there was again a verdict to the effect, that the plaintiff was 
“ entitled to her freedom as soon as practicable,” and a judgment was rendered 
upon the 18th February, 1857, decreeing that “the defendants proceed without 
delay to emancipate the said plaintiff under the law of this State,” &c. 

Thereupon a suspensive appeal was taken by the defendants. 

The judgment was probably correct, at the date of its rendition. But, at that 
time, there were lawful modes of enfranchising slaves within this State. Since 
then the Act of March 6, 1857, (p. 55,) entitled “an Act to prohibit the emane- 
pation of slaves,” has been passed, declaring that from and after the oe 
that Act, no slave shall be emancipated in this State.” 

In our former opinion we declared that the plaintiff was not free, but hdd 
quired, under the will, a right to be emancipated so soon as she should er 
it had become lawful to emancipate her. The laws respecting the man 
slaves fluctuate with the legislative will. It is now impossible to affirm a 
ordering the defendants to emancipate Delphine in this State, because the la 
giver has forbidden them todoso. If the law should be changed, her remedy 
be revived. 

It is, therefore, ordered and decreed, that the judgment of the District 
be avoided and reversed ; and that the plaintiff's petition be dismissed, as int 
of nonsuit, she paying costs in the District Court, and the costs of this a 
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Ausert G. Dicxason v. Jonn M. Bett, Syndic. 





obtained against the surety cannot be enforced if the principal has been released from the 
EE poten i his Saver eanalling the contpnct, Wht Gare. an Go aa 


from the District Court of West Feliciana, Haralson, J., presiding. 
Brewer § Collins, for plaintiff. U. B. § E. Phillips, for defendant and 
appellant. 

Mennrcx ©. J. The defendant, John M. Bell, as syndic of his own creditors, 
on the eighteenth day of May, 1853, sold at public auction to Charles Richardson, 
negro man for $1265 and a negro woman and child for $1325. The one-third 
of the price was paid in cash, and for the residue, Richardson gave his two promis- 
gory notes for $863 334 each, payable in one and two years, with eight per 
cent. interest from date. The notes were subscribed by Richardson and the plaintiff 
as his surety, who bound himself in solido with him. On the 6th of April, 1854, 
Richardson brought an action of redhibition to rescind the sale of the negro 
man, to recover the instalment of the price paid in cash, and interest, and to 
obtain the cancellation of the notes. Whilst this action was pending against the 
syndic, the two notes matured, and on the 6th day of March, 1855, he instituted 
suit thereon against both Richardson and the plaintiff. Richardson filed an answer 
on the 24th day of March, wherein he set forth the pendency of the action of 


FD PD Re Oe i a ee 


redhibition, and alleged the same facts contained in his petition in that suit. 
Dickason not appearing, judgment by default was rendered against him, which at 
the June term following, was made final. The same day the attorneys for the syn- 
dic entered into the following agreement : 


“Jouxn M. Bett, Syndic, os Seventh District Court, 
OnARLEs aa a et al. West Feliciana. 
Tagree not to issue execution on the judgment rendered in the above styled 
mit until the decision of the suit of Charles Richardson v. John M. Bell, syndic, 
No, 644, by the Supreme Court, if a suspensive appeal is taken. 
June 2, 1855. 
(Signed) U. B. & E. Pamuires, 
Cyrus Rartuirr, for defendant.” 
The defendant, Dickason, obtained an order for a suspensive appeal in his case, 
but it does not appear that he gave bond. He did not file the appeal in the 

Supreme Court. In the mean time, all further action appears to have been sus- 
pended in the case, the parties apparently awaiting the decision in the case of 
Richardson against Bell in the redhibitory action. In this latter case a trial was 
had at the May term, 1856, which resulted in favor of Richardson. The judg- 
r awarded him a rescission of the sale, a return of $421 663 and interest, 

instalment paid in cash, and decreed that the two notes given by him for the 
qedit portion of the purchase pricé be cancelled and annulled. 

The syndic appealed and the judgment of the lower court was affirmed by us in 
| April, 1857, 12 An. 296. Richardson having paid the syndic $300 on the 18th 
of March, 1856, appears to have had a settlement with him, in which the judg- 
ment for the price of the negro man was deducted from the notes and the sum of 
$269 11 was received on the 18th day of May, 1857, as the balance. 
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Droxasox The syndic by his counsel, and the defendant, Richardson, then appe 
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waived the recusation of the Judge as to the demand against Richardson, ig 
case against Richardson and Dickason. The case was therefore taken up 
judgment therein rendered on the 23d day of May, 1857, wherein it was p 










that “a portion of the debt had been extinguished by a decree uf the Supe YT 


Court, and that the balance, with the exception of the costs, had been y 3 
defendant, Charles Richardson,” and it was “ therefore adjudged and decreed th 
there be judgment against the said defendant, Charles Richardson, for costs : 
and judgment in his favor upon the notes sued on.” a 
An execution having been issued against Dickason on the 5th day of May, tut 
which does not appear to have been immediately delivered to the sheriff, the atfon. 
neys of the syndic credit thereon the payment of the 18th of May, 1857, for 
$269 11 of that date, as the clerk had done that of 18th March, 1856, and @ 
unavailing demand having been made on Dickason on the 25th, a seizure of ‘his 
property was made by the sheriff on the 30th of the same month. i 
Dickason successfully enjoined the execution and the syndic has thong as 
duty to prosecute this appeal. 
The appellee contends that the two judgments in Richardson’s favor aul 
ing the debt as to him, the principal creditor, has extinguished it as to the 
The appellant replies, that the grounds of the judgment in favor of Ri 
existed at the date of the institution of the action upon the notes, and they were 
available to Dickason ; that inasmuch as Dickason did not see fit to plead the same 
in defence, that he is now precluded from setting them up, and the judgment 
against him being unappealed from has the force and effect of the thing adjudged. 
The position taken by the counsel for the appellant, though generally true, is 
not of universal application, as will be apparent by a single example. A andB 
bind themselves in solido for a debt of the former to C. C obtains judgment 
against B for the debt. Subsequently he sues A, who was the holder of a debt 
equally liquidated against C and which he had acquired before the suit was insti- 
tuted against B. He pleads this debt in compensation against C’s demand against 
him, and judgment is rendered in his favor. Here it is manifest that the plea in 
compensation and judgment in favor of A must avail B although the defence 
existed at the time the suit was instituted against B ; compensation contains ia 
itself an exception and an action. C. P. 372, 373. 4 An. 140, Riddell v. Gormley. 
When Richardson commenced the action of redhibition, he had the choice of 
two modes of proceeding. Either to wait until the maturity of the notes, andset 
up the redhibitory vices of the thing sold as a defence to the notes, or to 
as he did do, the position of plaintiff. Had he chosen to stand on the 
his action would have been prescribed and he would have lost the payment 
he had made in cash. He could have used only his exception as a shield. 
therefore chose the position of actor, and demanded something which he 
have obtained by a mere exception, and which his surety could not, under 
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circumstances, have demanded by way of reconvention, viz : the money 

had paid and the rescission of the contract of sale. To this he also added a 

for something which might have been urged by way of exception, a disch 

the notes. It it therefore apparent that the action of Richardson embraced 

thing more than a mere exception, and the decree which was pronounced sa 

favor was an entire thing by which he recovered his money, rescinded the sale, 

obtained an absolute cancellation of the notes sued on. 
Now, it appears to us that when Richardson came to use this judgment 
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ee 
tire thing, the result of an action producing its effect from the date of its ren- 
‘tion and the time it was used in the defence of the other action against Richard- 
Fone notes. It ought then to avail the co-debtor in solido as much as the 
: in the example given, or the payments which were made in this 
case by Richardson and which it is conceded must benefit the surety. Suppose 
had been living when the decree annulling the sale was rendered. Now, 

if the syndic were permitted to divide the judgment against him and say that 
inasmuch as a part of it might have been used as an exception, therefore, although 
it is subsequent to the judgment which he has obtained against the surety, it must 
be considered as anterior in date and therefore merged in the judgment, he would 
meover back the property from the principal debtor and the price from the 













Again, the suit was a notification to Richardson that the money was demanded 
of hissurety. If the plaintiff can recover the money by execution against Dicka- 
won, itis by no means clear that under Article 3021 C. C. the latter may not 
have recourse over against Richardson, his principal. If so, then the judgment in 
Richardson’s favor in his action of redhibition must have the effect to protect the 
surety and thus protect Richardson himself, otherwise it is not a full protection. 
This case has some points of resemblance to the case of the State against Hammill, 
7 An. 257. On the whole, we think the judgment ought to be affirmed. 

Judgment affirmed. 

SrorrorD, J., took no part in this case. 
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Wuuum S. Donne. v. W. H. Parrorr and wife. 


Asa general rule the execution of a judgment cannot be enjoined by any other court than that from 
which the writ issued. 

Unless a necessity exists for it and a manifest injury would otherwise be done, no court, other than 
that rendering the judgment, has jurisdiction over the execution. 

Aparty will not be permitted to arrest an execution by a defence of compensation, which he might 
have made, but omitted to make in the suit wherein the judgment was rendered, the execution of 
which he seeks to arrest. 


PPEAL from the Fourth District Court of New Orleans, Price, J. Semmes 
. § Labatt, for plaintiff. Durant § Horner, for defendants and appellants. 
Coz, J. The plaintiff, Donnell, sued defendants, at their domicil in the parish 
of St. Landry, for a debt alleged to be due for plantation supplies. 
Donnell was then, and now, a resident of New Orleans. 
He claimed then $586 53, with interest. 
| .Wm.H. Parrot answered by a general denial. His wife filed a separate answer, 
|} werring that she owed Donnell nothing, but that he was indebted to her in a 
|} lange amount, which she plead in reconvention. 
When the cause came on for trial before the court in St. Landry, the plaintiff, 
| Donnell, moved to discontinue, and the court awarded judgment, dismissing the 
| ‘use without noticing Mrs. Parrott’s reconventional demand. 
pomaeneceled, and this court affirmed the judgment of the lower court, so far 
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SUPREME COURT OF LOUISIANA, ' 
- as it dismissed the claim of the plaintiff, Donnell, but reversed it so fariag i 
Passorr missed the reconventional demand of Mrs. Parrott, {Donnell v. P | 
703.) ’ 
The cause went back to the District Court in St. Landry for re-hearing 
reconventional demand of Mrs. Parrott, and was tried contradictorily 
nell, and there was judgment in favor of Mrs. Parrott for $6,831 50. 
From this judgment Donnell took a suspensive appeal and this court 
the same. 
On the judgment thus affirmed the court in St. Landry issued a fi. fa; be 
Donnell, directed to the Sheriff of the Parish of Orleans, where he resided. 4 
Donnell sued out an injunction against it on the 3d October, 1856, in the $s 
District Court of New Orleans. rs 
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The petition of injunction avers that plaintiff, as commission merchant, eedivad ' 
and sold defendants’ crops, and afforded supplies for the plantation. a 


Plaintiff further alledges therein that the statement of accounts between them) 
on the 15th April, 1854, showed a balance in his favor of $586 63; that he 
brought suit for this amount ; that his suit was dismissed without his "7 
and the reconventional demand was prosecuted against him without his . 
ledge ; that being ignorant of the reconventional demand, he did not set upthab | 
it had been extinguished by compensation by operation of law ; that in come) 
quence of Mrs. Parrott’s judgment against him, she is really indebted to himiy 
the sum of $7,213; he prays for an injunction against Mrs. Parrott’s execution; 
that Mr. and Mrs. Parrott be cited to appear before the Fourth District Courtef 7 
New Orleans to answer his petition; that his claim of $7,213 67, against them — 
be declared to be due, liquidated and demandable ; that Mrs. Parrott’s judgment 
be declared to be extinguished by compensation; and that he have judgment 
against Mrs. Parrott for $586 53. io 

In accordance with the prayer of the petition, an injunction, staying her exem 
tion, from the District Court of St. Landry, was at once issued by the Fourth 
District Court of New Orleans. 8 

Mr. and Mrs. Parrott excepted to the jurisdiction over them of the Four 
District Court of New Orleans, on the ground that their domicil was in the Pe 
rish of St. Landry. ‘ fin 

This exception was dismissed, as to the amount pleaded in compensation, but 
sustained as to any excess over it. Nat 

There was judgment in the lower court in favor of Donnell and against Parmit 
and his wife in solido for seven thousand two hundred and sixty-seven dollarsani 
fifty cents and interest, and that the judgment rendered by the Fifteenth 
District Court of the Parish of St. Landry in favor of Mrs. Parrott and 
Donnell for $6,836 50, with interest, be decreed to be extinguished by compen 
tion, and that the injunction herein issued be made perpetual, and that Parti 
and his wife, and the Sheriff of the Parish of Orleans, be forever enjoined ffm 
proceeding any further under the execution issued from the aforesaid Fifteenth | 
Judicial District Court, at the suit of said Donnell against Parrot and wife, | 
7315 of the docket of said court, and that defendant pay costs of suit. . 

From this statement of facts we deduce two reasons, either of which isa 
cient to cause the judgment to be reversed. « 

1. Under the circumstances of this case, the Fourth District Court of 7 
Orleans was without jurisdiction to enjoin a fi. fa. from the District Courts 
St. Landry. 1 ey . 
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m the power of Donnell to have set up, in his suit in St. Landry, 
; sconventional demand of Parrott and wife, all the defences and plead- 
he urges in his opposition to the execution issued in that case. 
$586 63, originally sued for by Donnell, and the $7,267 50 
‘by him in the injunction suit, grew out of the relations of the parties as 
factor and planter, and had their origin in similar reciprocal transactions between 
1} dem: "These contestations could all have been liquidated and decided in the suit 
ip St. Landry. 

Donnell could have had his original claim for $586 63 adjudicated upon, and 
if his averments in the injunction suit are true, he could also have shown that the 
yeonventional demand of Parrott and wife had been compensated by advances 
nade by him. 

‘~Weare of opinion, that when claims have thus a cognate origin and one of the 

has failed to set up any sufficient defence, he cannot enjoin an execution on 

between the parties by application to any other court than that from 

which the writ issued, even if he can do it in any such case. Oyer v. Daunoy, 
TN. 8. 658. 

‘An adverse doctrine would unnecessarily protract the administration of justice, 
spat parties to useless expense. Cuvillier v. Turnbull's Heirs, 8 M. 63. 
OeP. Art. 373. 

2 We are of opinion that a party ought not to be permitted to arrest an ex- 
ecution by defences of compensation that he could have made in the original suit, 
 {owhich he was a party. 

‘The court of St. Landry, in its judgment, reserved the right of Donnell to set 
wp his claims, if any he had, in a separate suit, and we think this is the proper 
course at present, in the event he has any legal demands against Parrott and his 
wife. 

The judgment enjoined bears 5 per cent. interest. We'allow 3 per cent. ad- 
ditional interest from the 3d October, 1856, the time of issuing the injunction, un- 
til the 5th April, 1858, the period 5f dissolution of the injunction. We think 
that under the circumstances of this case, no other damages ought to be allowed. 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoided 
and reversed ; that the injunction be dissolved with three per cent. additional in- 
terest, as damages, on the amount of the judgment enjoined, to wit: on six thou- 
snd eight hundred and thirty-six dollars and five cents, from the 3d October, 
1856, until the 5th April, 1858. It is further ordered and decreed, that the 
Sheriff of the Parish of Orleans proceed, according to law, to execute the fi. fa. 
transmitted to him, and which was hitherto enjoined by this suit, and that plaintiff 
ininjunction ' pay the costs of both courts ; and that the right of Donnell is re- 
served to prosecute his Claims in a separate and distinct suit, if any he has. 
"Brorrorp, J., took no part in this case. 
oMerricx, C. J., concurring. The cases in which this court has sanctioned 
injunctions issuing in other parishes than those where the judgments were ren- 
_ | déd, were those in which manifest injury would have been done had they not 
_ | Yenallowed. In the language of the court, they were allowed ez necessitate rei. 
'} #9.8. 390. Lawes v. Chinn,7 N. 8. 659. Ogier v. Daunoy, 2 An. 323. 
1} Tebgood v. Brown, 4 An. 84. It was not the intention of the court to expunge 

 fomthe Code of Practice Articles 617 and 629, giving the court, rendering the 
- PRigment, jurisdiction over its executions. Now, in the case before us, there does 
tot exist the necessity referred to, nor can the doctrine of those cases be_reason- 
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SUPREME COURT OF LOUISIANA, 
Doxyeu ably applied. For the plaintiff, when he instituted his suit in St. 
Panrorr. identical demand, and was met by the defendants’ reconventional q 
towards her in the District Court of that parish precisely as he seeks to do ip 
Fourth District Court of New Orleans. The plaintiff then, instead A 
upon his demand and opposing it to the defendants’ demand, unnece 
drew it from the further cognizance of that court, and suffered a final 
to be rendered against him, merely obtaining from the court a reservation of 
demand against the defendant. This final judgment of the court, taking. 
zance of his demand so far as to dismiss it, must be executed, and ¢ 
be delayed by the consideration of that question as a bar to the executic 
judgment. And this, it appears to me, is the obvious meaning of every 
tion of this kind ina final judgment. The matter reserved can no 
opposed to the judgment, and the party is left to his action, at the ¢ 
the party, for redress. Thomas, adm’r, v. Bourgeat, 6 Rob. 438. ia 
The penalty for neglecting to oppose compensation is prescribed by Artide 3j3 
C. P., which is in these words : aon 
“ Art. 373. If the. defendant suffer judgment in the original suit, 
pleading such compensation as he may have to oppose, as provided above, 
not on that account lose his right of action to recover whatever amount 
plaintiff owes to him, but he must bring his action before the court within 
jurisdiction the plaintiff has his domicil.” See also 8 L. R. 104, 273; 9 Ba. 
165; 1 An. 284; 5 An. 670. 
If such be the penalty for not opposing compensation, it cannot be les when 
the party voluntarily withdraws the consideration of his demand from the 
For reasons which are obvious, he must be considered as having waived his 
to oppose the judgment on those grounds. 
" I, therefore, concur in the conclusions of Mr. Justice Cox, deeming it mene 
sary to express any Opinion upon the merits of this controversy. ; a 
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a Exuisan Pearz, Trustee, v. Joun Rovrs et al. r 


The plaintiff, as trustee of the Agricultural Bank of Mississippi, under an appointment made by at 
in Mississippi which declared the forfeiture of the charter of the bank, obtained judgments, 
Mississippi against the defendant, Routh, on which judgments were afterwards rendered against him 
in Louisiana, in favor of the trustee. Held: That on the trial of the issue as to the right of 
sought to be subjected to the payment of such judgments, neither the defendant nor those 
to have derived title under him, could contest the capacity of the trustee, that being res 
to the original defendant, and the other parties having no interest therein. Mt 


PPEAL from the District Court of the Parish of Tensas, Farrar, J. = 
J. B. § C. T. Bemiss, for plaintiff and appellant. A. Snyder and 
Farrar, for defendants. 
Coz, J. The sole question is the validity of the following exception to pile, 
tiff’s petition ; ee 
1. “ That plaintiff has no such capacity as trustee of the Agricultural E ak 
Mississippi. Z 
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: ally, or 28 trustee.” 
| -‘Mifhis exception was sustained except as to John Routh. 
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that even if he be trustee of said bank, as alleged, he has no authority as 
ygue"or stand in judgment in the courts of this State, and that this court 
iction. : 

plaintiff, in his petition, shows no right of action in himself person- 





We are of opinion that the exception was inoperative and ought to have been 
_gvtraled as to all the defendants. 

of 1842, the Agricultural Bank of Mississippi instituted suits in the Circuit 
Gvartof Adams county, Mississippi, against Willam Ferriday, Henry L. Bennet, 
Join Routh, and others. During the pendancy of these suits, proceedings were 
jmtituted against the plaintiff, the Agricultural Bank, to have its charter declared 
fuieited under the Act of the Legislature of Mississippi, passed 26th July, 1843. 
Hutchinson’s Digest, p. 330, 1848 edition. 

‘These proceedings resulted, May, 1845, in declaring and adjudging the bank to 
jave forfeited its charter, and appointing Elijah Peale, trustee, who, having quali- 
fel according to law, then took the place of the bank as plaintiff, and at the No- 
vember term of the Circuit Court for Adams county, obtained a judgment against 
Join Routh et al. for $20,587 77, besides interest and costs; afterwards, at the 
May term of the same court, Peale obtained another judgment against John Routh 
ddl, for $189,209 44, besides interest and costs. In 1855, Elijah Peale, trustee, 
iustituted suits against John Routh, in the District Court of the parish of Tensas. 
On these suits, judgments were rendered on the 23d of March, 1855, and were re- 
corded on the 5th April, 1855, in the mortgage book of the parish of Tensas. 
Biecutions were afterwards issued on these judgments, and property was pointed 
out to the Sheriff as that of John Routh, to seize and sell in satisfaction of the 
said executions. 

The Sheriff having refused to levy on the property pointed out as that of de- 
fodant, Routh, and returned said executions, “no property found” ; this suit was. 
brought against John Routh, and Mrs. Matilda Bowie, Allen T. Bowie, John K. 
Routh, and the minor children of Calvin S. Routh, to wit, Ann S., Matilda J. and 
John Routh, Jr., who pretended to hold title to the property pointed out to the 
Sheriff as that of John Routh, on which he had been directed to seize. 

From the statement of facts, it appears clear that the exception ought not to 
have been sustained as to any of the defendants. 

The sole issue in this last suit was, whether the property pointed out to the 
Sheriff was that of John Routh or of the other parties to the suit : judgments had 
been obtained by Peale, in his capacity of trustee, against John Routh ; therefore, 
4 to him, in all the subsequent proceedings to have these judgments satisfied, the 
capacity of Peale, as trustee, was res judicata ; the other defendants cannot con- 
test the validity of these judgments, for they have no interest therein. 

The position of plaintiff is this; he has, in the capacity of trustee, obtained 
jadgments against John Routh, and now seeks to execute them upon certain pro- 

perty claimed by some of the defendants; they cannot deny and demand proof of 
the capacity of Peale in the suits wherein those judgments have been rendered, 
for the sole person that could have contested it, was John Routh, and it is now for 
him res judicata ; the only question in the present. suit is, whether John Routh 
cr the other defendants are the rightful owners of the property pointed out to the 
Sheriff as that of John Routh, and whether it can be sold to satisfy the judgments 
toresaid. Plaintiff has, by a decree of competent jurisdiction for this State, 
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been judicially recognized to have, in the capacity of trustee, a claim 
property of John Routh, and he has the right to on 
cap find in the State property of his judgment debtor ; those in 7 
property can no more dispute his capacity, than they could te ai 
judgments and a sufficient cause to justify them. 

The principal issue in the case is, whether plaintiff obtained the 
by whom the property in contestation belongs. 

It is, therefore, ordered, adjudged and decreed, that the judgment heal 
and reversed ; that the exceptions of defendants are overruled, and that 
be remanded to the lower court, to be proceeded with according to law, 


appellees pay the costsof appeal. 
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Ann Rutzy v. W. Curistie. 


The endorsement of the Judge's fiat on the back of a petition for an order of seizure and sale, to 
an authentic act importing a confession of judgment is attached as a part thereof, is sufficient 
stitute a valid order of seizure and sale. 

Such order, though it may be appealed from, is not a judgment in the true and legal sense of 


PPEAL from the Third District Court of New Orleans, Duvigneaud, L 
Whitaker § Fellows, for plaintiff. Lacy § Upton, for defendant and app 
lant. ee 
Srorrorp, J. When the Judge endorses his fiat upon a petition for an oe 
of seizure and sale to which an authentic act importing a confession of judgment 
by the defendant, 1s attached as a part thereof, it is sufficient for him to my," 
an order of seizure, &c., issue as within prayed for.” conf 

No farther or better reasons could be adduced for issuing the order, than the 
annexed documents upon their face exhibit, and it is unnecessary for the 
repeat their contents in his order. E 

Although orders of seizure and sale may be appealed from, they are not 
ments” in the sense of the Constitution, for which reasons must be 
adduced in the order itself. 

In Harrod v. Voorhies, 16 La. 256, it was said that “such a decree is not 
ment in the true and legal sense of the term, and possesses none of its f 
It issues without citation to the absent party ; it decides on no issue made 
tween the parties, nor does it adjudicate to the party obtaining it, any right 
dition to those secured by his notarial contract.” & 

Judgment affirmed. . Sian 
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Succession or James Hunter. 
Jbasband cannot by testamentary disposition defeat the effect of the Act of 1852, “to provide a 
homestead for the widow and children of deceased persons.” 
daim of the widow is a privileged debt. 
there are no descendants of the husband, the amount due to the widow is received by her in full 
«property, and she is not bound to give security. 






"| PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. & E. Bermudez, for executors. LE. Filleu!, for appellant. 

Corz, J. James Hunter died, leaving no descendants; many years previous to 
his marriage, he executed a will, which constituted Peter Conrey, Jr., his testa- 
mentary executor and universal legatee. The surviving widow of Hunter has ap- 
pealed from the judgment, and Conrey has joined her in the appeal. 

1. We are of opinion that the husband cannot, by testamentary dispositions, de- 
feat the effect of the Act of 1852, “to provide a homestead for the widow and 
children of deceased persons.” Session Acts, 1852, p. 171. This law entitles the 
widow or the legal representatives of the children, to demand and receive from the 
gecession of their deceased father or husband, a sum, which added to the amount 
of property owned by them, or either of them, in their own right, will make up 
the sim of one thousand dollars, and which said amount shall be paid, in prefer- 
ence to all other debts, except those for the vendor’s privilege and expenses in- 
gurred in selling the property. 

The claim of the widow is then a privileged debt, and the testamentary heir can 
oily demand the balance of the estate, after all debts are paid. 

_ 2. As there are no descendants of the husband, the widow is not obliged to give 
‘say security, and the amount due her under the Homestead Act, belongs to her in 
fill property. The first section of the Act authorizes the widow or legal repre- 
gatatives of the children to receive from the succession of their deceased father or 
husband, a certain sum ; the second section limits the first section so far as the 
widow is concerned, and gives her the usufruct of said sum during her widow- 
hood, afterwards to vest in and belong to the children or other descendants of said 
deceased ; when, then, there are no children or other descendants, the cause of the 
ee Imitation does not exist, and the said sum must vest in her in full property by vir- 
ude. ‘tue of the first section. 

- __It was settled in the case of Succession of Antoine Numa Tassin, 12 An. 885, 
¥ 
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_ that the widow as usufructuary, is bound to give security, but in that case there 
_were children of the deceased husband in existence, and the question did not arise, 
Whether when there were no children, the widow was obliged to give security. 
3. She is entitled to a decree in her favor for $193 73%, one-half of the com- 
munity; and also for $540 404, balance of the succession, less costs that may be 
|} due by the estate, by virtue of the Homestead Act, in full property and without 
} giving any security. ©. C. Arts. 552, 551, 532, 553 and 17. 
| __Itis, therefore, ordered, adjudged and decreed, that the judgment be so amended 
}] Stogive to Eliza Allen, widow of James Hunter, deceased, in her own right and . 
| fall property, one hundred and ninety-three dollars and seventy-three and two- 
} thirds cents, being one-half of the community ; and also in her own right and full 
_ Property, five hundred and forty dollars and forty and one-third cents less the costs 
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— to which the estate may be liable, without giving any security ; and that: 

of the judgment which is opposed to this amendment, be avoided and 
and that in all other respects the judgment be affirmed ; and that the costs of this 
appeal be paid by the estate. "4 
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Byrne. Haynes, Liquidator, v. Isaac Watt anp wire, 


The obligation of a stockholder for contribution upon his subscription to the capital stock being intended 
by its terms to secure the payment of any loans of money effected by the company, it was Add the 
plea of prescription could not be maintained where the suit against the stockholder was brought in less 
than ten years after the maturity of the first series of the bonds of the company. 


PPEAL from the District Court of East Feliciana, Haralson, J., presiding, 
D. C. Hardee and W. Fergus Kernan, for defendants. Moise § W.M. 
Randolph and John McVea, for plaintiffs and appellants. 

Bucuanan, J. Defendants are sued for a contribution of eighteen hundred 
dollars, or sixty per cent. upon their subscription of thirty shares of the capital 
stock of the Clinton & Port Hudson Railroad Company. 

The petition charges that the contribution of sixty per cent. now demanded of 
the stockholders upon the capital stock by them severally subscribed, is necessary 
in order to pay certain bonds of the Clinton & Port Hudson Railroad Company, 
with the arrears of interest thereon, which bonds are past due and are held by 
the New Orleans Gas Light Company; and which bonds and interest, the peti- 
tioner has been ordered by a final judgment of the District Court, rendered the 
12th February, 1852, and affirmed on appeal by the Supreme Court, to collect by 
a pro rata contribution among the stockholders. 

Defendants except to this action,— 

, Ist. That the Clinton and Port Hudson Railroad Company never accepted 
the Act of 10th March, 1834, amending the Act of 7th February, 1833, incorpe- 
rating the Clinton & Port Hudson Railroad Company, in the form and within 
the delay prescribed by the 28th section of said amendatory Act; and that the 
Railroad Company was consequently without power to contract the obligations 
which it is the object of the present suit to meet. 

2d. Defendants plead the prescription of ten years as a peremptory exception 
to this action. 

On the first exception, it appears in evidence, that the amended charter of the 
Clinton & Port Hudson Rail Road Company was accepted by a majority in 
amount of the stockholders, by a declaration made to that effect in writing before 
the Parish Judge of the parish of East Feliciana, which declaration bears no — 
date ; and we are asked to infer that this acceptance, thus destitute of a date, was 
in fact made at a later period than that contemplated in the 28th section of the 
Act, (which was the 14th April, 1834, at the latest), because it was recorded in 
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the office of the Parish Judge on the 22d April, 1834. But this inference appears Pe 
. to us unreasonable, and justified neither by the terms of the statute nor by the 
subsequent acts of the railroad company and of these defendants. ‘ ‘ 
By the terms of the statute, the declaration of acceptance is one thing, and1 = 
recording of that declaration is another. The declaration is to be made with : re 


a limited time ; the recording of that declaration is not limited as to time. 
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ent acts of the parties are, 1st, the issuing by the railroad company - 
is ‘bonds, under the Act of 1834, p. 116, in the form prescribed by section Wau. 
J “jib-thereof, dated 1st February, 1836, and payable $75,000 eight years after date, 
“e fifteen years after date, and $100,000 twenty years after date ; 2d, the 

execution by the defendants, on the 5th December, 1837, of the mortgage upon 

which they are now sued in payment of their assumption of the subscription of 

David Thomas to the increased capital stock of the company, under the Act of 

1834. To this act of mortgage were parties, of the one part, the defendants ; and 

of the other part, the president of the railroad company ; who declared “ that said 

company was incorporated and its privileges and obligations generally defined, by 

two Acts of the Legislature of the State of Louisiana, the one approved on the 
‘4 ith February, 1833, and the other (the statute referred to in the exception) 
8 approved the 10th March, 1834.” 
The binding effect of this Act of 1834, has however been settled by the judg- 
Bef meatof the Seventh District Court in the suit of the New Orleans Gas Light and 
{. Banking Company v. Bythell Haynes, liquidator, given in evidence by plaintiff. 
By that judgment, the validity of the bonds issued by the railroad company under 
the Act of 1834, was recognized, and the liquidator (plaintiff herein) was ordered 
to institute suits against the several mortgage stockholders for a pro rata contribu- 
tion to the payment of said bonds. The defendants, as corporators, are bound by 
that decree. 
_ The second exception is the prescription of ten years. This exception was erro- 
neously sustained by the District Court. 

The obligation of defendants which is sued upon, was intended by its terms, to 
secure the payment of any loans of money effected by the railroad company by 
the negotiation of bonds under the 4th and 5th sections of the amendatory char- 
ter of 1834, above mentioned. The object of the present suit is to provide for 
the payment of such bonds, held by the New Orleans Gas Light Company. The 
first series of those bonds, as mentioned above, fell due on the Ist February, 1844 ; 
the second series on the 1st February, 1851 ; the third series on the 1st February, 
1856. The present suit was filed and service of petition accepted on the 4th 
January, 1854, less than ten years after the maturity of the first series of bonds. 
Itis therefore unnecessary to consider the question of the suspension of prescrip- 
tion, which has been argued at much length by the counsel of defendants. 

The judgment of the District Court is reversed ; the exceptions filed by defend- 
ants are overruled ; and the cause remanded to be proceeded in according to law ; 
defendants and appellees to pay costs of appeal. 

Merrick, C. J., recused himself in this case, having been of counsel. 
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Joun Lewis v. Duncan N. HENNEN et al. 


i = 
The neglect of the Clerk to issue or the Sheriff to serve the citation of appeal, is not an irregularity 
imputable to the appellant, who, in such case, will be allowed further time to cite the appellee. 


4 PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
#4_W. 8. Upton, for plaintiff and appellant. W. D. Hennen, for appellee. 

_ Meraicx, C. J. In this case there is a motion to dismiss the appeal. We 
- think this a proper case for the application of section 19 of the Act of 1839. 
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The appeal was regularly taken and the bond was given in due form. "The 
citation of appeal was returned not served, on account of the ab 
Hennen from the city. The second citation, which was addressed to Ep 
pears to have been served upon the defendant Hennen. It is true that the 
of appeal does not contain an express prayer for a citation, but the cler 
took to issue and did issue one, and the appellant is not responsible for 
lar manner in which the Clerk and Sheriff have performed their respect 
In the language of the statute, it does “not appear that such defect, er 
regularity is imputed to the appellant.” a 

It is no objection to the service of a new citation that more than twelvag on 
have elapsed since the judgment of the lower court was rendered. The 
appeal was obtained, the appeal bond was given, and the transcript was filed 
in due time. The rest is cured by the statute passed since the decision in the cay 
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of Barremore v. Bradford, 10 L. R. 150 was rendered. A ee they | 
It is, therefore, ordered, that this cause be continued until the first L here 
May next, in order that the appellees be cited to answer the appeal taken in this by d 
— . ee as th 
Same Case Conrinven. | veh | me 

Li W 


Bucuanan, J. By our judgment, rendered on the first motion to dismiss this } howe 
appeal, it was ordered that the cause be continued until the first Monday of May and t 





instant, in order that the appellees be cited to answer the appeal. oy | the fi 

No citation appears to have been issued, or returned, under this order, 
Appeal dismissed, with costs. = 
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Harrison & Co. v. W. W. Mrircue tz et als. . 






When directly after a seizure under execution of property not liable to be seized, the 
seizure disavows the act of the officer, no action will lic against him for damages ; but 
disapprobation of the conduct of the officer is manifested, and the plaintiff permits the property 
to remain under seizure for his benefit, he is to be considered a co-trespasser with the offieer Iie 
the illegal seizure was made. 7 

The implements by which the business of a commercial firm is carried on are not legally suljeeie 
seizure, 1k Bs 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 9 
J. A. Rozier, for plaintiff. T. § A. McDonald, for defendants and : 
lants. 
Cote, J. Howard § Hall obtained a judgment against Mr. and Mrs. wl £ 
Harrison for $25 75; an execution issued and the deputy constable J. T. 
seized a desk and iron safe as the property of said W. H. Harrison to 
judgment. 
They were not sold, but are now in the constable’s warehouse. 
Moses B. Harrison, a brother of W. H. Harrison, institutes this suit an 
two hundred dollars, the value of the safe and desk, and one thousand 4 ; 
ages for injury done to his credit and the inconvenience he was sajeted 
being deprived of their use and being obliged to purchase others. 
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alleges that Moses B. Harrison is a fictitious personage created for — 
purposes of this action. The cause was tried before a jury, who rendered a Mrvewm. 
dint for $365 in solido against the defendants, and they have appealed from the 
pent thereon. The Judge of the lower court overruled the application for a 
, because he thought the defendants should be left to their legal remedy 
but he states that he disapproved of the verdict of the jury and thought 
sufficient evidence to show simulation and collusion between the two 
, and that the office furniture was liable for the debt, because W. H. 
| flarrison was, as the court believed, no longer in business. 
“A question has been raised as to the right of plaintiff to hold Howard § Hall 
" gaponsible for the acts of the constable. We are of opinion that if Howard § 
‘Mall, directly after the seizure, had disavowed the act of the officer, then no action 
quid lie against them in the event the constable had committed any illegal act, for 
they had the right to presume that the constable would have done his duty and 
have only executed the fi. fa. on property designated by law; but as they did not 
by their actions manifest any disapprobation of the conduct of the constable, and 
ss they permitted him to hold the furniture for their benefit, they must be con- 
sidered to have endorsed the action of the officer and to have thus rendered them- 
‘| glves co-trespassers with him in the event the action of the constable is decided to < 
have been illegal. 















































We think, the evidence establishes the existence of plaintiff; we are satisfied, 
however, that the sale of the safe and other office furniture to plaintiff is simulated 
and that it is the property of W. H. Harrison and Carter Harrison, constituting 
thefirm of Harrison § Brother, now in liquidation, and that the sale was made to 
protect them against a supposed liability for the debts of W. H. Harrison ; they 
were not, however, legally subject to seizure, if they were the a by which 
the firm carried on its business. 

An examination of the record renders the simulation meme Howard &§ 
_ Mall obtained their judgment on the last day of February, 1856 ; the citation had 
been served the 24th January previous ; notice of judgment was given March Ist, o 
1856, and the seizure was made on the 8th of the same month. 

The furniture was in the office No. 37, Natchez street, where plaintiff pretends 
tocarry on business, and on the 27th February, 1856, two days before the rendi- 
tion of the judgment, Harrison § Brother, by authentic act before A. Abat, Notary, 
wl to plaintiff, their brother, for $229 cash, all the furniture in said office, and 
delivery was acknowledged since the 1st November, 1855. 

‘Hurst, a witness, testifies, that at the moment of seizure of the safe and desk, 
W. H. Harrison told him, that they did not belong to him, as he had made a sale 
ofthem to his brother, “in consequence of having been greatly troubled by his 
creditors.” 

It also appears that plaintiff carried on business under the name and style of 
| Harrison § Co., although he pretends to have been the sole partner; and J. S. 
| Barton testifies, that “ W. H. Harrison appeared ostensibly to be a member of the 
fe} fim, and was so looked upon in the community,” and Samuel Henderson declares, 

7 | that he always presumed that “ W. H. Harrison § Brother was the same as Har- 
) | titon § Co., as W. H. Harrison spoke to me in the same way whenever I went 
| there, as he used to do when it was Harrison § Brother ; Chapman swears, that 
} “hehas seen W. H. Harrison at No. 37 Natchez street, conducting business 
| there. The only man he knew there was W. H. Harrison ;” J. S. Brown testifies, “3 
“that on the 12th July, 1856, W. H. Harrison asked him to loan him $50 00 ; 
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witness asked him to whose order he should draw the check; he 
order of Harrison § Co. wt 
If plaintiff, under the style of Harrison § Co. constituted a different 
W. H. Harrison § Brother, it would have been easy to have establi ' 
plaintiff has failed to show it by satisfactory evidence. We think, that 
firm of W. H. Harrison § Brother never ceased to exist, but only chang 
name, that the furniture seized belongs to it, and that plaintiff has no i ‘ 
the property, and therefore, cannot stand in judgment in this suit. <i sm 











It is, therefore, ordered, adjudged and decreed, that the verdict of the - matior 
the judgment of the court be avoided and reversed, and that the petit 1 cation 
demand of plaintiff be dismissed, and that plaintiff pay the costs of both cour | Iti 
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Pamir Hurr v. Saran A. Freeman et al. 
In a suit to render a married woman personally liable on a note signed by her, with her husband, on 
the ground that the consideration inured to her seperate benefit, the plaintiff has a right to propound 
interrogatories to the wife on that point, although the amount of property coming to her children wl. 
mately may be affected by her indebtedness or discharge. 
PPEAL from the District Court of East Feliciana, Ratliff, J. ak we 
J. O. Fuqua, D. C. Hardee and John McVea, for plaintiff and appa sa 
J. H. Muse and Bowman § Delee, for defendants. Deak 

Sporrorp, J. The plaintiff has brought a two-fold action ; first for a l | A’ 

judgment against. Sarah A. Freeman, Z. Freeman and M. G. Gaulden, upon 


tain promissory notes ; and, secondly, to annul a judgment and partition, and 
subject certain property claimed by the three defendants, children of Mrs. Free. 
man to the payment of the debt. a : 

‘The last branch of the case has been suspended by agreement, and is as it wer, 
another and an independent action. 

The only suit now on trial is as to the personal liability of Mrs. Sarah A. Free 
man upon a note which she admits she sigued. 

The plaintiff avers that the consideration thereof enured to her separate bend 
and that she, though a married woman at the time, is, therefore, liable. om 

She specially denies that the consideration did enure to her benefit, and a 
issue she had a verdict and judgment in her favor. 

From this particular decree the plaintiff has appealed, and he contends t 
is entitled to a personal judgment against Mrs. Freeman, which he was pre 
from getting, by the refusal of the District Judge to allow him to interrogate hs 
on that point alone. cE 

We think the court erred. She was not called as a witness for or against 
children, and the Article 2260 of the Civil Code, and the cases cited by appe | . 
do not apply. She is interrogated as a party, and solely for the purpose of fixing” 
@ personal liability upon herself ; it is quite well settled that the answers of a party 
to interrogatories bind him alone, and do not affect the rights of his co-defe a 
As to herself, Mrs. Freeman’s answers would be competent even upon this branch 
of the case in which her children are interested, to wit the validity of the ju i 
and partition ; but she is not interrogated as to that part of the case; she is ly 
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3 to the consideration of a note she admits she signed, and the only direct 
bot of her answer would be to release or bind herself. That the amount of pro- 
y coming to her children may ultimately be affected by her indebtedness or 
ye, cannot deprive her creditors of the right to probe her conscience ; other- 
no person who has ascendants or descendants could be interrogated on facts 
to fix a pecuniary liability upon him. 

; The case of Rachel v. Rachel, 5 An. 500, recognises the right of a plaintiff, who 
jas made a mother and her son co-defendants in a suit to set aside a disguised do- 
pation, to put interrogatories to the mother upon the whole case with the qualifi- 
tation that her answers can only affect herself. 

It is, therefore, ordered that the judgment of the District Court be avoided and 











< yeversed ; and it is further ordered that the cause be remanded to procure the an- 
+ | overs of Mrs. Freeman to the interrogatories propounded to her by the plaintiff, 
- | and to be otherwise proceeded in according to law, the costs of this appeal to be 
vat | bome by the defendants and appellees. 

| Merrick, C. J., recused himself, having been of counsel. 

1) 

und 

ulti- 





Succession or CHarLtes THompPson. 


The attorney for absent heirs has a right to claim for the benefit of the heirs the twenty per cent. interest 
as — incurred by the curator for the improper withdrawal of the funds of the estate from the 


:PPEAL from the Second District Court of New Orleans, Morgan, J. 

W. O. Denegre, for plaintiff in rule. T. Hunten, for defendant and appellant. 
Merrick. C. J. The duties of the attorney for absent heirs do not entirely 
_ qtase on the rendition of the account, and we know no good reason why he may 
mt claim for the benefit of the heirs which he represents, the twenty per cent. inte- 
rest; incured by the improper withdrawal of the funds of the estate from the bank 
where deposited at the time of the judgment homologating the account. C. CO. 
1193. . 

Bat he cannot recover the penalty or damages (for not making the deposit) 
Which accrued prior to the rendition of the account and judgment thereon. The 
judgment is erroneous to this extent. See case of Succession of Mann, 4 An. 28. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed, and it is now ordered, adjudged and decreed, that 
taid curator of J. B. Ritchie do pay for the use of said succession twenty per cent. 
interest per annum on the sum of two thousand two hundred and seventy-seven 
dollars and eighty-seven cents, from the sixth day of November, A. D. 1857, until 
he shall pay said principal sum and interest into the State treasury, according to 
the decree of the said Second District Court of said sixth day of November, 1857, 
| ‘dit is further ordered that said succession pay the costs of this appeal. 
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Jutes Levors v. H. C. Tarsopavx, Tutrix. 


The surety on an appeal bond cannot be made liable where the Sheriff’s return to the writ fh 
does not show that a demand was made on both plaintiff and defendant to point out p . 
ties being present or represented in the parish. . 


PPEAL from the District Court of the Parish of Terrebonne, 
Beatty § Bush, for plaintiff. R.D. Jordan and E. W. Blake, for & 

and appellant. . 
Merrick, C.J. This is a suit to make the defendants, as the repre 
Henry C. Thibodaux, deceased, liable as sureties upon an appeal bood @ 
him as surety for E. D. Burguires. 
It is only necessary to consider one of the grounds of defence to the action, 

is objected by the defendant that the Sheriff’s return does not show that a demaal | 
was made of the parties as required by Articles 596, 726 and 727 of the Codeg 
Practice, and the sec. 20 of the Act of 1839, p. 170. Two writs of fieri facias iq 
on the judgment affirmed by this court. To the first, the Sheriff returned thal 
was unable to find any property of the defendant after dilligent search and ip 
ry: To the second he returned that he made demand of the defendant and was 
him answered that he had no property wherewith to satisfy this writ 
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unable after diligent search and inquiry to find any property belonging tot the de 
fendant, that he returned the writ. _ ps 
The return spoken of in Article 596, C. P. and in the Act of 1839, see, 3s 








the legal return of the execution contemplated by Articles 726,727, C. P. Ttis mit 
sufficient where the parties are present or represented in the parish, to call g 

one of them to point out property ; the demand must be made upon both, if) 
ticable. This was held in the case of Gayoso v. Hickey, 4 L. R. 301, 





& 


and Lynch v. Burr, 10 Rob. 138; and Alley v. Hawthorn, 1 An. 123. 
not aware of any decisions overruling these cases. The returns of the sheriff are 
therefore insufficient in not showing that the sheriff applied to the judgment erie 
tor, his agent or counsel, to point out property. 10 Rob. 138. P 
In the case of Guay v. Andrews, 8 An. 141, the want of a demand on thede 
fendant in execution was excused on account of the removal of the defendant 
the parish. é 
It is, therefore, ordered adjudged, and decreed by the court, that the j 
lower court be avoided and reversed, and that there be judgment in favor 
defendant as in case of nonsuit, the plaintiff and appellee paying the costs both 
courts. ae 
Srorrorp, J., took no part in this case. an 
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— or Duncan and Mary A. Saaw, deceased—Dantex N. 
Sxaw, appellant. 
«fhe tes alone, or othor authority exercising his functions, at the domicil of the minor, has the right 
to make the appointment of tutor or guardian. 
 & jod it is the tutor or guardian of the domicil alone who can, in virtue of the personal statute, under 
v which he is appointed, act as such in other countries. 


| PPEAL from the Second District Court of New Orleans, Morgan, J 
Whittaker & Fellows, for D. N. Shaw, appellant. Hunt § Denegre, attor- 
nes for Shelby Seymour, appellee. 

“Mennicx, ©. J. Duncan and Mary A. Shaw had their domicil in New 

They left the city during the prevalence of the yellow fever in 

and retired to the city of Baton Rouge. They both died in the latter part . 

df October of that year at Baton Rouge, leaving an infant daughter, four months 

of age. Shelby Seymour having received the infant minor into his family, was, 

with the advice of a family meeting and in the absence of all relations, appointed 

her tutor by the Judge of the Second District Court of this city, he having juris- 

over the domicil of the minor. On the 3d day of October, 1855, Daniel 

L Shave, the only brother of the deceased Duncan Shaw, caused himself to be 

appointed guardian to said minor by the courts of the county of Bladon, in the 

State of North Carolina, where he qualified and gave bond in the sum of $30,000, 
the minor, her property, and her domicil, all the while remaining in Louisiana. 

_ On the 16th day of April, 1856, Daniel M. Shaw filed his petition in said Se- 
end District Court, wherein he stated that he had arrived in the city for the pur- 
pooe of taking charge of the said minor, and alleged that Seymour could not be 

appointed tutor, because he was not related to the minor ; because he was 
qeditor of the succession, and because there was a partnership between Shaw 
unsettled at the time of the death of the former. 

on prayed to be recognized as guardian of said Mary Ellen Shaw, the 

, that she might be placed in his custody for the purpose of receiving her 
property among his family, etc., and that it de decreed that said Shelby Seymour 
sno longer tutor, but that said Mary Ellen Shaw is properly under the guardian- 
ship of petitioner. 

The defendant, after answering, excepted to the petition on the ground that the 

was absolutely without any right of action, and if any existed, it could 
y be exercised by the under-tutor. 

“The exceptions were sustained and plaintiff appealed. 

-Ttis hardly necessary, in this stage of our jurisprudence, to show that it is only 
the judge, or other authority exercising his functions at the domicil of the minor, 
Who has the right to make the appointment of the tutor or guardian, and that it 
 Bouly the tutor or guardian of the domicil who can, in virtue of the personal 
tatute under which he is appointed, act as such in other countries. 

With all the respect which we entertain for ‘the acts of the authorities in our 
e tister States, we can never admit the least validity in the appointment of a guar- 
| | dan by the courts of another State to a minor whose domicil is here. As a con- 
_ Mquence, in virtue of such foreign appointment, such supposed guardian cannot 
‘and in judgment nor exercise any rights in our courts in reference to the minor, 
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which any other stranger could not exercise. C. C. 289; C. P. 944,9455 
v. McNeil, 8 An. 30; Succession of Bronson,11 An.24; ©. P. 1015,1016. 
certainly cannot, in this form, deprive the legally appointed tutor of 
his power over the person and property of the minor. 
The judgment of the lower court cannot, therefore, be disturbed. 
Judgment affirmed. 
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. Tue Srate v. Frank Brown et al. oh : Buc 


The surety upon an appearance bond in a criminal case is not entitled to citation or mrt i helio 
before the bond can be forfeited. ; 

The judgment of forfeiture may be set aside upon the appearance, trial and acquittal, or ‘upon the & x 
appearance, trial, conviction and punishment of the accused, at any time during the same term of the is 
court for all the parishes, except the parish of Orleans, and for the parish of Orleans at anytime put 
within ten judicial days after the notice of the judgment to the parties. 


b, 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
W. T. Scott, District Attorney for the State. C. Roselius and Alfred 
Philips, for appellant. ae 
Sporrorp, J. The defendants, appellants from a judgment of ie 





an appearance bond in a criminal case, have assigned two errors in the . 
ings below. ig 

I. They contend that the surety was entitled to a personal notice, citationjar 
service of a rule, before the bond could be forfeited as to him. The proceedings ) 
are statutory, and the remedy is most summary. The law declares that “it; 
be the duty of the Attorney General and the several District Attorneys, in 
respective districts, on the second or any other day thereafter, of each 
jury term of the District Court, leave of the court being first had and 
which leave shall always be presumed, to call any or all persons who 
entered into any bond, recognizance or obligation whatsoever, for their 
or attendance at court, and also to call on the securities to produce # 
open court, the person of such defendant or party accused; and upon 
comply therewith, on motion of the attorney representing the State, the ¢ 
shall, forthwith, enter up judgment against principal and securities in solid 
the full amount of the bond, recognizance, or obligation. 

The judgment so rendered may, at any time during the same term of isl 
for all the parishes of the State, except the parish of Orleans, and for the p 
of Orleans at any time within ten judicial days after notice of judgment to 
parties, be set aside upon the appearance, trial and acquittal, or upon the a 
ance, trial, conviction and punishment of the defendant or party accused.” 
Stat. pp. 169, 170, sec. 59. 

The practice is to call the accused at the court-house door, and upon bis 
to answer, to call, in like manner, upon the security or securities to 7 shed 
body. We think this is all the preliminary notice required by the statate, ¥ ‘i 
is modelled after the English practice in such matters. When the surety 
the bond, he is presumed to take the prisoner into his friendly custody, and tom 
dertake to produce him at the time and place designated by law, of 
bound to take notice. 
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mp It is assigned as error also that the district judge refused to set aside the 
vent of forfeiture at a subsequent term of the court when the prisoner was 
anew, or appeared to stand his trial. 

“The district judge did not err. The proceedings took place in the parish of 
eon, and the judgment nisi could only be set aside at the same term of the 
This'was not a rule, as in Hamill’s case,6 An. 260, to show cause why 
| biticton of the judgment should not be entered because the prisoner had been 
tried, convicted, sentenced and punished by a submission to the sentence ; but the on- 
ly allegation was that he had been surrendered and was within reach of the law. 

“He had been merely arrested or surrendered anew, at a term subsequent to the 
term when the judgment of forfeiture was rendered. 

‘Gach a surrender merely was insufficient to justify the court in entering satis- 
faction of the judgment of forfeiture. 


“ Jodgment affirmed. 
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Tue Srate v. Juuivs Scumipr. 


When after the forfeiture of an appearance bond and an appeal from the judgment of forfeiture, it 
appeared by @ supplemental record that the accused had been tried, convicted and sentenced under 
the charge for which he gave the bond to appear—Helg-: that the appellate court was without origi- 
gd jurisdiction to try the question whether satisfaction of the bond should be entered on account 
of such new facts. 

{mere surrender, or a new arrest of the prisoner at a time subsequent to that when the bond was 
forfeited, does not satisfy the judgment. 


| PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
W. T. Scott, District Attorney for the State. C. Roselius and Alfred 
lips, for appellant. 
wrorp, J. This case differs from that of the State v. Frank Brown et al, 
int decided, in one particular. 
; _A supplemental record has been filed by consent, which shows that, since the 
appeal was filed, the defendant, Julius Schmidt, has been tried, convicted and sen- 

d under the charge for which he gave bond to appear. It is not proved by 

e record that he has complied with the sentence. 
he has or not, this court is without original jurisdiction to try the 

i sak whether satisfaction of the bond should be entered on account of these 
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hl question is: “Was the judgment appealed from right upon the facts 
at the time of its rendition?. For the reasons already given in the 
| oot Brown, we think it was. 

mere surrender, or a new arrest of the prisoner, at a term subsequent to that 
the bond was forfeited, does not satisfy the judgment. 











rf 





SUPREME COURT OF LOUISIANA, 















Crry or New Orieans v. Corpevionte & Lacroix. onl : 


The principle laid down in the case of Municipality No. 1 v. Wheéler & Blake, 10 An, 
post facto law, which has no relation to crimes and penalties, and does not impair the vali 
contracts nor tend to divest vested rights, is not unconstitutional, reaffirmed a 


PPEAL from the Fourth District Court of New Orleans, Price,J, 
Hunt & Denegre and Parker & Denis, for plaintiff, Collens & Wi dri 

for defendants and appellants. 

Coz, J. This suit is to recover of defendants $120 for taxes on. the ca 
employed in trade by them for the year 1848, impooed under an oniiaaaeaa 
nicipality No. 1, approved March 19, 1850. 

This case is identical with that of Municipality No. 1 v. Wheeler $ 
ported in 10 An. p. 745. 

The constitutionality and legality of the leon and ordinance i imposing. 
were fully discussed and determined in that case. 

We cannot notice the other matters of defence urged by the eppelant 
amount in dispute is less than three hundred dollars. 

It is, therefore, ordered, adjudged and decreed, that the judgment be aff 
with costs. ~ . 

Bucuanan, J., took no part in this decision. | 





Converse, Kennerr & Co. v. Sreamer Syponia et al. 


Where the Sheriff had made a second adjudication of property, the first purchaser having failed 
ply with the terms of the sale—Held : That the first purchaser could not take a rule on 
purchaser to show cause why the second adjudication should not be set aside ; he could oaty ai 
by petition and citation. 


oF 
Mec 
i 
Spe 
mr bL to) 
PPEAL from the Fourth District Court of New Orleans, Price, J. ; 
Clark § Bayne, for appellants. C. A. Taylor and Budd § t, for ui 
appellees. =) 
Corz, J. Certain property was seized to satisfy an execution in this hed 
did not bring on the day of sale two-thirds of its appraisement, and was i: 
tised for sale on twelve months bond. At the second offering L. U: Gai 0 
account of J. J. Burras, became the purchaser ; but failing to give the 
the surety on the bond, the Sheriff, in a few moments, re-offered the rt 
whereupon William Harris and Hugh Murphy became the purchasers for § ta 
price than that bid by Gaiennie. The first purchaser and Z. Angomar, one@ 
defendants in execution, have taken this rule on Sheriff Bell and the sec 
chasers, to show cause why the second adjudication on the twelve months it 
should not be annulled, and a deed made to the first purchaser in accor¢ 
the terms of the first adjudication. 
1. The lower court properly sustained the exception of the second f rst 
being brought into court by rule to contest their title. As the object of t 
was to divest them of real property, appellants ought to have pre 
tition and citation. 
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© The evidence does not establish that the first purchaser offered: the proper 
sarity to the Sheriff. Art. 689 ©. P. declares: “If the person to whom the 
erty has been adjudged, shall refuse to pay to the Sheriff the price of the ad- 
“‘etication or to offer the proper securities, when the sale has been made on credit, 
“Yee Sheriff shall expose to sale anew the thing seized and adjudge it to another 


_ 

: title of property does not become perfect by a Sheriff's sale, unless the 

Fe omg: wh te it is the official duty of the Sheriff to adjudi- 

Te ents nee ot tha he does it on the supposition that the 

7 will execute his part of the contract of sale. When, then, a sale is 
wie on credit, and the purchaser does not at once, when demanded by the Sherif, 


| to him the name of his security, the Sheriff is not obliged to wait, 
; Seas ane reese cote Walker v. Allen, 19 La. 310. If the 
~ qutrary rule were adopted, sales might be postponed almost indefinitely. 

| ‘he Sheriff has the right to know at once the name of the security, and is not 
@liged to wait until the concourse of people is dispersed, and then be obliged to 
jeedvertise the property. It appears from the testimony of the Deputy Sheriff, 
| that he demanded the name of the security of the first purchaser and received no 
| gower. Appellants aver that he left to get his security ; there is no érror in the 
} jlgment 

‘} ‘Iti, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 





SosraeNe Tuomas v. Sup Morninc Giory anp Owners. 


Mecommon carrier, under the commercial law, is answerable for all losses that do not fall within the 

_ gioepted cases of the act of God (perils of the seas,) or of public enemies, but he may limit his re- 
sponsibility by special notice of the liability he means to assume, so that the shipper will be bound 
to prove negligence or fault in the carrier in case of loss or damage in the goods shipped. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Hunt & Denegre, for plaintiff and appellant. Singleton & Clack, for de- 
‘eadant. 
Boouaxax, J. Plaintiff claims of defendants for loss, occasioned by leakage, 
| ‘Monashipment of Brandies per ship Morning Glory, from Bordeaux to New 
| | Orleans. The shipment consisted of twenty-five half pipes, twenty-five quarter 
} © On the arrival of the'ship at her port of destination, and the unloading of her 


fe | impo, it was found that three of the half pipes, mentioned in the bill of lading, 


reentirely empty, and a quarter pipe partially so. The witnesses are of opinion 
ut these casks were crushed by the pressure of cargo. 
4 he defence is put upon two grounds : 
_ Ist. That the bill of lading contained the following clause: “ Not account- 
: leakage.” 
ad, That by the custom of the port of Bordeaux, which was observed in the 
mf this ship, the stowage of the cargo was done by stevedores employed and 
by the shippers of the cargo. 
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mie 1. The common carrier, under the commercial law, is answerable for 
Sr MomxisoGtony that do not fall within the excepted cases of the act of God (perils of the » 
of public enemies. But the tendency of the more-modern decisions 
permit the carrier to limit his responsibility by special notice of the ex 
liability which he means to assume. The goods, in that case, says 
Kent, (Comm’s, lecture 40,) are understood to be delivered on the foc 
special contract. Story on Bailments, 3549. Angell on Carriers, 3220, 
In conformity with these authorities, under a clause in a bill of lading, “notes 
countable for leakage,” it was lately held by Mr. Justice Campbell, sitting nthe 
Circuit, Court of the United States in this city, that the shipper was 
prove negligence or fault in the carrier, before he could recover the 
tain glass show cases, conveyed on freight from Philadelphia to this Perk aali 
livered broken. . Case of Merryman v. Brig May Queen. 
The doctrine thus sanctioned by precedent seems conformable to the von) 
principle, that in whatever manner a man has bound himself towards ——7 
shall remain bound. The clause in the bill of lading limiting the 
the carrier, is not to be understood as having exempted him from li 
leakage occasioned by the fault or negligence of himself or his agents ; 
throwing upon the bailor the burden of proof of such fault or 
prerequisite to recovery under the contract. New Jersey Steam Nav. Cony, 
chants’ Bank, 6 Howard, 384. ‘ 
The fault which is imputed to the ship in argument, is bad stowage agi > 
causing an undue pressure upon the casks in the lower tier. The proof of bad | 
stowage is not satisfactory. The Morning Glory was a very large ship, of up , 
wards of 1100 tons burden. Her cargo consisted of 2519 casks of wineand — 
brandy. The casks in her lower hold were stowed six or seven tiers deep, upopa — 
bed of ballast, and properly dunnaged. The ship experienced very rough weather — 
on her passage from Bordeaux to New Orleans, with a very heavy head sea, came 
ing her to piteh, bows under. Her cargo does not appear to have shifted, bat 
some of the quoins worked out from between the casks. The port-warden, Me 
Cerren, an experienced seaman, gives it as his opinion that the loss by leakage® 
smaller, in proportion to the size of the cargo, than is usual in ships from Ba 
deaux. *) 
II. The second ground taken, is that the ship is not liable in this i 
the stowage of the cargo, admitting it to have been defective ; ean 
custom of the port of Bordeaux, the charterer of the vessel, or the broker (wh 
procures the cargo, acting for the shippers, has a recognized right to employdhe 
stevedore who loads the ship. oe 
The proof of this custom is entirely conclusive. It appears from the testimony 
of many shipmasters in the Bordeaux trade, that the right of the shipper, or bis | 
agent the ship broker, to employ his own stevedore to load the cargo, has bem 
sustained, in spite of the opposition of masters of American vessels, in that: 
It is also proved that the Morning Glory was loaded on this voyage bya’ 
dore employed by the shippers of the cargo. This evidence may afford 
ditional reason for the insertion of the clause of limitation of the carrier’s 
sibility, which we find in the bill of lading. As the carrier had no control 
loading of his ship, it seems but natural that he should stipulate not to 
for the fault or inéompetency of the person who loaded her ; and which. 
was, in truth, the servant or agent of the opposite party in the co 
freightment. 
Judgment affirmed, with costs. 
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©. J., concurring. The loss of the wine and brandies, I think, was rae. 
» to the stowage. SP MornivaGuort 
having himself employed such agents for the stowage of his goods, 
are required by the requisitions of the authorities at the port of Bordeaux, 
g accepted a bill of lading expressly exempting the carrier from respon- 
‘on account of leakage, cannot, in my opinion, recover, it being shown, as 
mentioned, that the loss was occasioned by the stowage. On this ground I 
in the decree. 
Oa, J., concurring. I concur in the conclusion of Mr. Justice Buchanan on 
ground assumed by him, but not on the first, on account of the peculiar 
* of the case at bar. 
¥ “Weonsider that the clause in the bill of lading, “ not accountable for leakage,” 
} des not justify the common carrier in the delivery of empty casks, and put the 
— qnus proband: on the consignee ; it does not mean “not accountable for empty 
‘q@ks.” ‘In my opinion the clause signifies that the vessel is not liable for ordinary 
leakage ; but it does not mean, that if the casks are broken by unskilful stowage, 
whole of the wine lost, that the ship will not be responsible. The ordi- 
mary signification of leakage is the loss of a part, but not of the whole. I admit 
decommon carrier may limit his responsibility, but then it must be in clear and 
' gell defined terms ; for this limitation is an exception to the general rule, and a 
-§ ‘waiver of the provisions of law in favor of the owner of the merchandize 
























‘In one of the cases at bar, some sixteen casks of claret were broken through 

aud entirely empty. 

Tadmit that, for ordinary leakage, the vessel, under the clause, can put the bur- 
én of proof on the owner of the goods. 

edo not consider the case of Merriman v. Brig May Queen, as applicable to 
thitat bar. The articles shipped in that suit were “glass counter show cases,” 
dad the restriction in the bill of lading was: “Goods to be receipted for on the 
ee} not accountable for rust, breakage, leakage, cooperage ; weights and con- 
fits unknown.” It does not appear that these “show cases ” were smashed ; it 
tay be that they were only cracked, and then the clause in the bill would have 
protected the ship. The decision of Mr. Justice Campbell would perhaps have 
Wendifferent, if it had been established that the “show cases ” had been entirely 
@ushed by bad stowage. 

Mr. Justice Campbell, in his opinion in that case, says: “The freight clerk 
who received the cases testifies, that the manufacturer made the freight engage- 
Ment with him ; that he was informed that articles of the kind contained in the 
‘Ges (glass counter show cases) would not be received except on the restriction 
Whe liability, and that only the ordinary freight was charged. This evidence is 
-} @ipported by another witness and contradicted by none.” 

‘ogl do not contest the doctrine in New Jersey Steam Nav. Co. v. Merchants’ 

4s but maintain that decision does not controvert the principle that, a common 
" ‘Grier cannot be released beyond the extent of the limitation in the bill of lading. 

“Withe case at bar. the common carrier could have inserted in the bill that he 
‘Would not be responsible for the delivery of the wine; then he could not have 
held liable for the delivery of empty casks. But when he binds himself not 
, tesponsible for leakage, he is bound to deliver the quantity of wine in the 
‘aks less that lost by ordinary leakage. The burden of proof would not be upon 
for ordinary leakage, under the limitation of leakage in the bill, but if under 
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this restriction, the casks are empty, then the burden of proof, as a ge 












‘Se MorsioGiosy would be upon him. “ag 


It is alleged that the loss by leakage was smaller in proportion to {j 
the cargo, than is usual in ships from Bordeaux. ie 
I consider that one of the owners cannot be forced to euler the then , 
for the whole cargo. If it had been proved that the leakage on the casks gf 
plaintiff was not more than usual, then the ship would not have been Ii 
cannot justify the delivery of empty casks to one of the shippers because hi 
ticular loss was not more than the customary leakage of the whole carga. 
- 







































J. B. Bamey v. Samvet Doak anp ALEXANDER Sutras. 


The defendants were sued as the partners of a third person to render them liable for the ’ 
latter, as advances to a firm of which they are alleged to be members—Held : that one | "7 
a competent witness for the other to prove that he was not a member of the firm. s 


PPEAL from the Fourth District Court of New Orleans, 
McCay §- Edwards, for plaintiff. Hunton § Miller, for defendant od 
appellants. : 

Merrick, ©. J. The present suit is brought against the defendants as 
partners of one Williamson Smith, for advances made by the plaintiff to him 
(Williamson Smith) on the drafts of the latter, for the alleged benefit of th 
firm. 

On the trial of the case Doak offered the deposition of his co-defendant 
der Smith to prove that he, Doak, was not a partner. The testimony was ex 
and Doak has reserved his bill of exceptions. 

His counsel contends in this court that the testimony was admissible, became 
the witness was offered to testify against his interest : for if Doak was nota pare — 
ner, then Alexander Smith would be bound to the plaintiff for the whole 
stead of having a claim against his-co-defendant. 

It is true that parties bound ex contractu in solido, do not stand in the 
lation to each other that trespassers do, and it may be, in the present 
witness has testified against his interest, yet we think his testimony was propt 
rejected. If Smith could testify for Doak, why could not Doak testify for Smih, 
and thus defeat plaintiff's demand altogether? If the partnership assets exes 
the debt, and Smith, after he shall have made payment, holds this claim ove 
against them, it is not so clear that the witness will testify against his int 
should he swear to the fact for the proof of which he is offered. We think it 
safer rule to exclude the testimony of one of several defendants against. whoms 
prima facie case has been made out by proof and who is offered to contradict the” 
evidence of plaintiff ’s witnesses against his co-defendant. 1 Greenleaf, sec. 354; 
Scott v. Lloyd, 12 Peters, 149; Baudoin v. Nicholas, 12 Rob. 594; 16% E: 
300 ; C. C. 2260; 12 M. 289; 2 N.S. 455. 

If the testimony of Alexander Smith be rejected, the evidence of 
witnesses is uncontradicted. Three witnesses swear that Doak was a fp 
his letter of September 28, 1852, corroborates the testimony of the 
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Oaxey & Hawkins v. Tue Suerirr et als. 


of the Code relative to payment with subrogation, do not apply to the case of an absolute 
i od of adebt which includes its accessories, such as privileges and mortgages. 
_ 


| | PPEAL from the District Court of East Feliciana, Ratliff, J. 

AL Bowman § Delee, for plaintiffs. W. F. Kernon, for defendants and appel- 

~Iants. 1. Hardesty, for intervenor. 

' Sporrorp, J. This is an injunction sued out to restrain the Sheriff from pay- 

ing over to one Gurney, as seizing creditor, the proceeds of the sale of certain 

"lands belonging to McElwee, upon which the plaintiffs claimed a superior privi- 
lege by reason of a prior judicial mortgage, which had been transferred to them. 
“They had judgment in their favor and Gurney, who is the real defendant, has 


’ "i contends that the injunction was too late, because the twelve months bond, 

: ting the proceeds of McElwee’s land, had been delivered to him. 

) See has precluded himself from relying upon such a defence by the terms of 
his receipt for the money from Kilbourne, the obligor in the twelve months bond. 
Hie received it “as though the same had been paid to the Sheriff upon execution 

ai upon said twelve months bond.” 

is not pretended by Gurney that the judicial mortgage created by the regis- 
yof the judgment of Hardee § Sandal against McElwee, since assigned to the 
pints, did not overreach his own claim upon the proceeds of the land. But he 
contends that said judgment was extinguished by payment, and that the plaintiffs, 

Oakey § Hawkins, have no interest in it. 
‘But it does not appear that this judgment was ever‘satisfied. The judgment 
_ creditors, on the 21st of February, 1856, in consideration of a promised accep- 
4 tance of Oakey & Hawkins, payable 10th Jan. 1857, for the balance due thereon, 
transferred the judgment to said Oakey & Hawkins. They, upon accepting said 
| daft, March 7th, 1856, became assignees and holders of the judgment, which could 

\ @hlly be satisfied by McElwee paying them its full amount. He has never paid 
them. The clause about “subrogation” in the transfer, may be disregarded as 

The transfer of a debt includes its accessories, such as’ privileges, 
&e. ©. C. 2615. 
_ The Articles of the Code relative to payment with subrogation, do not apply 
to this case. 

{ ‘When Oakey & Hawkins sued out their injunction, they were the lawful holders 

 ndowners of the judgment of Hardee & Sandal against McElwee, which has 

~} werer been satisfied. 
_ Their acceptance has since been paid by one Mills, a stranger to McElwee, so 

; far as appears. Mills has a claim upon Oakey & Hawkins for money thus ad- 

vanced fora debt of theirs. But Oakey & Hawkins, never having transferred it, 

- ail own the Hardee § Sandal ‘judgment, which McElwee has never paid, and 

: oe wes never extinguished. 

E third opposition would have been a more prompt and proper remedy, but we 
i not prepared to say that the injunction is not a concurrent remedy. 
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Wiuuam Petienz v. D. Boiierpreck. 


In an action for damages for a malicious prosecution, it is essential to maintain the action that 
and want of probable cause should be shown. 

A tenant has a right to remove the improvements and additions he has made, provided * 
property leased in the state in which he found it, but when the additions are made with lime or tame 
or the like, the lessor should be notified by the lessee of the intention to remove them, in. the 
the lessor may exercise his right of retaining them or paying a fair price. . he! 


PPEAL from the Third District Court of New Orleans, Duvigneaud, Ff ' 
L. U. Gaennie and T. W. Collens, for plaintiff. Durant & Horner, for de 
fendant and appellant. 

Merrick, C.J. This is a suit for a malicious prosecution. The 
having been condemned to pay $500 damages, prosecutes the appeal. 

To judge of the question of malice and the want of proble cause, both of wh 
are essential to maintain the action, we must look at the case as it app 
the defendant when he made the complaint. The defendant was the t 
executor of Fink’s will, and there is no testimony to show that he was 
the fact that the repairs and improvements put upon the property six years pe 
viously, had been put there by the tenant instead of Fink, and it was rea 
to suppose that they had been made by the lessor. Again, the defendant ac 
the information of Ambrose Hauton, and the affidavit he subscribed before the Re 
corder instead of being positive, states that William Pellenz did, as deponentis 
informed, take, steal and carry away from a house belonging to the estate of the 
late John D. Fink, for whom deponent is testamentary executor, and which ht 
the said William Pellenz was occupying as tenant, a number of winde - é 











- 





doors, &c., belonging to the estate, valued at about $200. Wherefore he changes ben 

the said William Pellenz with having committed larceny, &c., and he —" : Fi 

affidavit as testamentary executor. Ke 
The proof shows that the plaintiff, after he had been notified to quit, pu pg 


down a shop built by himself upon the premises, and also took out the doors a of his 
windows of the house, as well as the show case and shelves. The testimony doe a 
not show that it was taken away by stealth, but that the removal was in the d 
time, although Hauton swears that Pellenz kept the gate of the yard locked, 
that he looked through the gate and saw the lumber in piles in the yard. : 
Both Pellenz and Bullerdieck appear to be Germans, and it is not probable th é Le. 
either of them is acquainted with the distinction between a theft of : 
severed from the freehold and a mere trespass. If Bullerdieck intended to ¢ 
the plaintiff with the act of taking down and removing the door and wim 
from the house by one continuous act, it was trespess and not larceny. If ti 
charge was that Pellenz had taken down these windows and doors and suffer 
them to remain any time upon the property, and then cladestinely removed th al 
it might have been larceny. Wharton, Crim. Law 552, 2d edit. It is trae, that 
the tenant has, under our law, a right to remove the improvements and 
provided he leaves the property in the state in which he found it; but 
additions are made with lime or cement, or the like, the lessor should be 
by the lessee of the intention to remove them, for he has the right to retain 
on paying a fair price. ©. C. 3697. In this instance the option might 1 
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a ant, for Haughton swears that the plaintiff was in arrears of rent to 
nt of $260. 

oo or the circumstances of this case, we think the plaintiff has failed in estab- 

ac on the part of the defendant, without which the action cannot be 


is, therefore, ordered, adjudged and decreed by the court, that the judgment 
lower court be avoided and reversed ; and that there be judgment in favor 
he defendant and against the plaintiff's demand, the latter paying the costs of 
both courts. 
 Srorrorp, J., took no part in this case. 





Mrs. Ciacue et al. v. Toe Crry or New Orteans. 


faorder to entitle the city corporation to exemption from liability for the loss of a slave who was placed 
in jail for safe keeping, and ranaway while employed at work, it is necessary timely notice should 
have been given by the city to the owner of the slave. 


*PPEAL from the Second District Court of New Orleans, Morgan, J 
A’ G. Legardeur, for plaintiffs and appellants. J. J. Michel, for defendants. 
an, J. The petition charges that plaintiff's slave was put into the 
police jail of New Orleans, by their agent, for safe keeping, in the summer of 
; that in October, 1856, plaintiffs demanded delivery of their slave, and was 


answered by the jailor, that the slave had runaway from the custody of the driver, 
while ont at work in the chain-gang, in the month of August preceding, and had 
not been heard of since. 

‘Plaintiffs claim of the city the value of the slave, on the ground that he had 
been put out to work in the chain-gang without their knowledge, participation or 
consent ; and that he was lost to them in consequence of the illegal act of the 
agents of the city in so employing the slave, and their negligence in suffering the 
dlave to abscond while so employed ; and their Jaches in not giving timely notice 
of his absconding to the agent of plaintiffs. 

“An exception filed by defendants, that the petition contains no cause of action, 
was sustained by the District Court, and the suit dismissed. From this decision 
plaintiffs appealed. 

Th the case of Chase v. The Mayor et al., 9 La. 346, it was held that the city 
mas not liable for the value of a slave who ranaway from the chain-gang, timely 
notice of such escape having been given by the city to the owner of the slave. 

Ih Fassman v. The City, decided very lately, we held that the city was not lia- 

le for the escape of a slave who had been bought by the plaintiff as a runaway, 

) notice of his habits having been given to the city officers, and the proof of de- 
very being doubtful. 

he allegations of the petition in the case at bar, seem intended to meet the case 
ih Louisiana Reports. It appears, therefore, to state a cause of action under 
me authority of that decision. 
_ Judgment reversed, exception overruled, and cause remanded for further pro- 
aot defendant and appellee to pay costs of appeal. 
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Tue Srare or Louisiana v. James No.an. 


terjor to the swearing of the jury. 

Itis a good cause of challenge on the part of the Stat2, that a juror has conscientious — * 
the infliction of capital punishment. 

Where it appears that the accused had sufficient time to have filed a motion containing all his 
for a new trial, the refusal of the court below to permit additional grounds to be added on the of 
the motion, and to receive evidence in support of them, held not to be a sufficient ground for Tevers. 
ing the judgment. 


It is too late after conviction in a criminal case, to raise an objection to a juror for a cause “il : 


PPEAL from the First District Court of New Orleans, Hunt, J. 
E. W. Moise, Attorney General, for the State. A. P. Field and Blocker, 
for appellant. — 

Coz, J. The prisoner having been convicted of murder and sentenced to capi- 
tal punishment, has appealed. He rests his hope of a reversal of judgment on 
the following grounds: 

1. It appears that one of the jurors had been naturalized in the First Disteist 
Court of the parish of Orleans; and appellant attempted to offer in evidence th 
record of the said court, to prove that said juror took the oath of allegiance 
the 21st of October, 1852, for the purpose of showing that he was not a ci 
the United States, and said court had no legal authority to naturalize him. The 
court did not err in sustaining the objection to the introduction of this 

If the juror was an alien, it would have been good cause of challenge, but it 
too late to object on that ground after conviction. The objection ought to have 
been made before he was sworn. The accused cannot be permitted to save the 
objection, and take the chances of a verdict and have it set aside, if it be adverse 
to him, for a cause existing anterior to the swearing of the juror; by not chal- 
lenging he waived the objection. State v. Dick, 4 An. 182. 

It has been held that the incompetency of a juror is not good cause for 
aside a verdict in cases where a juror was an atheist, not indifferent, not a free 
holder, an infant, an alien. McAllister v. State, 17 Ala. 434; Presbury v. 

9 Dana, 208; State v. Babcock, 1 Conn. 401; Hollingsworth v. Duane, 4 a 
353. 

The copy of the indictment and list of the jury were served on appellant two 
entire days before the trial. The design of the law in causing these documents to 
be served on the prisoner, is to give him an opportunity of investigating the 
fications and characters of the jurors, so as to enable him by a discreet “a 
the right of challenge, to obtain an impartial jury for his trial. 

It would be unwise to reverse a verdict on the ground of the objection that on 
of the jurors was an alien, because he was not naturalized in a competent e 
for it is entirely technical. It does not impugn the fitness or impartiality ‘of the 
juror, and ought to have been urged before he was sworn, and before the & 
was at the trouble and expense of a trial. 

2. The court did not err in permitting the Attorney General to challe 
cause certain persons, upon the ground that they had conscientious scruples ag 
the infliction of capital punishment. Those who are unwilling to inflict the 
ishment imposed by the law, are not good jurors. 11 An. 284. 

3. The court properly refused to admit evidence to prove that while the E 
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had charge of the jury, and during the deliberations of the ry, wine and 
> s drinks were introduced into the jury-room and drank by the ju- 
3 no oak point or ground was in the motion. We do not deem it proper 
n the refusal of the court to allow the point to be added and made a 
of the motion for a new trial, inasmuch as the accused had sufficient time to 
filed a motion containing all his grounds for a new trial, and the court may 
thought that delay was his only object. 
” Tt is, therefore, ordered, adjudged and decreed, that the judgment be affirmed. 
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Henry E. Tuomas & Co., in liquidation, v. Lusk & Co. 


_ 


Jn a suit against an individual partner of a commercial firm, his interest in a particular asset cannot be 


seized. 
The partnership effects cannot be seized under an attachment against a non-resident partner when the 
domicil of the firm is in New Orleans. 


| PPEAL from the Third District Court of New Orleans, Duvignaud, J. 
F. Perin and C. Roselius, for plaintiffs and appellants. Elmore § King for 
defendants. 
Ménricx, C.J. Lusk § Co. had their domicil in New Orleans, where two of 
the members of the firm reside. Rufus B. Lusk, the other partner, resides in Cen- 
tral America. The action was brought for $6,430 10 for merchandise sold them 
in the city of New York by Patrick H. Rooney and Joseph A. Boane, doing busi- 
ness under the style of Henry E. Thomas § Co. It is alleged that the goods were 
sold for cash unless settled for in thirty days by notes for cigars, and eight months ® 
for tobacco, payable at New Orleans with exchange on New York, and that 
defendants failed to deliver the notes within the thirty days. It was further alleged 
- that the goods were obtained on certain representations of the defendants, which 
are specially set forth. 
- Petitioners prayed for judgment in solido against the defendants, and an attach- 
ment against Rufus B. Lusk and process of garnishment against sundry firms of 
this city. 

The garnishees answered, showing funds of Lusk § Co. in their hands. 

The defendants excepted, alleging that a credit of eight months was given them 
aid that the suit is premature, and that they never contracted with Henry E. 
Thomas § Co., and the plaintiffs have no right to stand in judgment against 
Rules were also taken by Lusk § Co. upon plaintiffs, to show cause why the 

attachment should not be set aside on the ground that the property of the part- 
nership, which is unable to pay its creditors, cannot be taken to pay the debts of 
a individual partner, and also to show cause why the defendants should not be 
Permitted to bond the property. 
A few days previous to the taking of these rules, the parties entered into the 
Blowing agreement, viz : 
_ Heer E. —- & Co., in liquidation, 


lo ‘& Co. 
TE Aaveement between parties to the above entitled case witnesses, that whereas the 
. defendants have represented to plaintiff's attorney that there is a sufficient amount 
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of property, money, &c., attached in the hands of R. B. Sykes to satisf 
of plaintiffs, to wit, $6430 19, with seven per cent. per annum interest, from 
November, 1857, and costs of suit, as claimed in plaintiffs’ petition ; and 
defendants wish to make settlements with other garnishees in the case, 
purchases at the late auction sale of their stock of goods; it is now, 
agreed that the attachments in the hands of Thompson & Barnes, Dyas & Cp, 
Conery, Lapene & Ferre, W. Brooke and Wheeler & Blake, be set aside at c 
of defendants, if finally cast in the attachment. Defendants to leave in the hia 
of said R. B. Sykes, subject to said attachment, a sufficient amount to satisfy sai 
claim of the plaintiffs. “a 
(Signed) F. Perry, Attorney, for plaintiffs q 
Lusk & Co. at 

New Orleans, January 12, 1858.” tang 

This agreement does not waive the right that defendants or any one of 
have to move to set aside this attachment, or to bond the property attached, or 
set up a claim to the same by way of intervention, or any other Jegal ri 
defence against the attachment not embraced in this agreement. ia 

(Signed) F. Perry, Attorney for plaintifis, — 
Lusk & Co.” i 

On the trial of the rules the attachment was set aside, and the rule 
defendants to bond the property was also made absolute. sie 

In the meantime, the plaintiffs had filed an amended petition denying the bath | 
ot the representations made by defendants, upon which they had obtained the mer. 
chandise, and alleging the purchase by defendants was fraudulent and void. P 

Defendants excepted that the amendment was inconsistent with the pole 
demand and an abandonment of the same as well as the attachment. 

Leave was then granted to plaintiffs to withdraw the supplemental petition, and 
it was further ordered that the case do stand on the original petition. But the 
court being of the opinion that the filing of the supplemental petition wasai 
abandonment of the original petition and, as a necessary consequence, the with 
drawal of the supplemental petition left nothing for the court to determine, 
dismissed the plaintiffs’ demand. The plaintiffs appeal. 

The appellee calls our attention to the appeal which is taken to “ the judgment 
setting aside the attachment in the case of petitioners v. Lusk & Co., rendered on 
the 28th day of January, 1858, dismissing the said suit, and in other orders and ‘ 
decrees of the court by which plaintiffs believe that they have been aggrieved.” 

It may be that plaintiffs have mistaken the date of the judgment dismissing the 
action, but as there is no motion to dismiss the appeal, we discover nothing to pre 
vent the examination of all the orders and decrees contained in the record. The 
whole case must be considered as before us. ; 

The first question presented for our consideration is, whether the District — 
erred in setting aside the attachment on the grounds urged by the defendants. 

The suit, it is true, is brought against Lusk & Co. as debtors in solido, and the 
attachment is against Rufus B. Lusk, one of the partners, and levied 
interest in a partnership effect. But it appears to us this does not 
plaintiffs’ case 

If the suit be considered as a suit against Rufus B. Lusk individually, t 
is clear that the interest of an individual partner in a particular asset cannot b 
seized in this manner. If the suit be considered as against a co-partnership 
posed of three members, then the attachment cannot be maintained, because 
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| that the domicil of the firm is out of the State of Louisiana or 
ashere than New Orleans, and the authorities are conclusive that where the Los«. 
“Aomicil of the firm is New Orleans, the partnership effects cannot be seized under 
/ qwatiachment against a non-resident partner. If this cannot be done directly, it 
~ eannot be done indirectly by seizing the undivided interest of the absent partner 
E. pe asset of the firm, for this would produce the same result as the 
; of the entire thing. Monroe v. Frosh, 2 An. 963; Sherley Escott & Co. 
y, Steamer Bride, 5 An., 261; Carvin v. Bates, 10 An. 756; Smith v. McMicken, 


3 An., 319. 
We think the reservation in the agreement authorized the motion to set aside 


the attachment. 

The next point for our consideration is the judgment of the court dismissing 
plaintiffs’ action. We are of the opinion that the filing of the amended petition 
was not such an absolute waiver of plaintiffs’ original demand as to put his cause 
af action out of court, even if it be conceded that the demands were inconsistent. 
The plaintiffs certainly could not be in a worse condition after they filed their 
amendment than they would have been if they had embraced both demands in their 
griginal petition. In that case they would have had the right to elect which . 
¢ause of action they would prosecute. C. P., 152. So soon as the objection 
was made by the defendants to the amendment, plaintiffs elected to prosecute their 
_ griginal demand, as they were entitled to do under the Article of the Code of 
Practice cited, and this did not operate a forfeiture of the action. 

The judgment must therefore be reversed. 

It is ordered, adjudged and decreed by the court, that the judgment of the lower 
court dismissing plaintiffs’ demand be reversed, and it. is ordered that this cause 

be remanded for further proceedings according to law, the order of the lower 
eurt setting aside the attachment to remain undisturbed ; and it is further 
ordered that the defendants pay the costs of the appeal. 

















Starz or Louisiana v. J. L. Fasre, Recorder.—On the relation of 
Apam Bacu. 


An appeal to the Supreme Court cannot be taken from a peremptory mandamus issued by a District 
Court of the city to compel the Recorder to allow an appeal to such District Court from a sentence of 
“the Recorder imposing a fine of less than $300. 


PPEAL from the Third District Court of New Orleans, Duvignaud, J. 
J.J. Michel, for appellant. Collens § Wooldridge, for appellee. 

Bucuanan, J. One of the Recorders of the city of New Orleans, having 
imposed a fine of fifty dollars upon Adam Bach for a violation of city ordinances, 
Bach applied for an appeal to the Third District Court of New Orleans. The 
application was refused by the Recorder. Bach then filed his petition in the Third 
District Court of New Orleans for a mandamus, to compel the Recorder to allow 
| theappeal. The Recorder answered the petition by alleging that the District 
| Court was not vested by law with an appellate jurisdiction over the Recorders of 





Lahaes eli ce S87 8S SSF FTES 












SUPREME COURT OF LOUISIANA, 




















the city. After hearing, the District Court rendered judgment, making the ca 

damus peremptory. From this judgment the Recorder appeals, and the i 
(Bach) moves for a dismissal of the appeal, on the ground (among “ ee 
the amount in dispute does not exceed three hundred dollars. al 
The judgment rendered by the Recorder was a money judgment. If there z 
any thing else in dispute than the amount of that judgment, (which is clearly: the 
below the appellate jurisdiction of this Court), it is the question of jurisdiction of z 
the District Court, and that question cannot be reached, in this form, at least, Ns th 
It is, therefore, adjudged and decreed, that the appeal be dismissed with costs Ava 
wt 
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Srertine T. Szawett v. Green, Harpine & Co. et al, + > of tl 

A trust deed, made in the State of Texas, assigning personal property for the benefit of certain — 
creditors, will not, in the absence of any evidence of the law of Texas, be permitted to prejudice 

claim of a creditor of the assignor attaching his assets in the hands of a third person in me Pi 

PPEAL from the Fourth District Court of New Orleans, Reali J. an | sand 

_ & Foster, for plaintiff and appellant. McCay § Edwards, for appellees, A 

Sporrorp, J. The plaintiff sues as assignee of W. R. Rawlings under a trust derec 

deed, made in the State of Texas, assigning property for the benefit of certain acter 

named creditors. Tt 

The object of the suit, the assignee, is to obtain possession of certain aii crim 

or their proceeds, belonging to said Rawlings, but left with Green, Harding} limit: 


Co. in New Orleans, as collateral security, and still in their hands, in the a a8 a 
Louisiana. Act, 
Seawell § Rawlings reside in Texas, the other parties in Louisiana. of Je 
Seawell notified Green, Harding & Co. of the assignment by letter. Shee. to su 
quently the claims of Rawlings in the hands of Green, Harding & Co. were at peace 
tached in this State, at the suit of Moses Greenwood & Co., Louisiana creditors may 
of Rawlings. Th 
The question is whether Seawell, as assignee of the debtor Rawlings, conte by-la 
recover to the prejudice of the rights of Greenwood & Co. as attaching creditom, the ( 
There is no evidence whatever of the Texas law. Under the law of Louisiana, Th 


such an instrument as that under which Seawell asserts his rights, would not he in the 
permitted to prejudice the claim of a creditor of Rawlings who attached in tht son i 
hands of Green, Harding & Co., even though they had been notified of theexie | the 





tence of such deed of trust. a ws git 
The judgment is, therefore, affirmed, with costs. , 1 ae a 
: | tep 
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Joun Macuire v. M.. W. Huenes. 


The Mayor of the town of Jackson being by law ez officio Justice of the Peace, has the power to issue 
"warrants for the arrest of criminals. 

The error of a magistrate in issuing a warrant without an affidavit will not render him liable for damages 
if he acted in doing so in good faith and for what he deemed to be the public good. 

Awarrant issued by a Justice of the Peace to arrest a criminal is a complete protection to the Constable 
acting under itand those called on by him to assist in executing it. 


‘i {| {| PPEAL from the District Court of East Feliciana, Ratliff, J. 
A W. F. Kernon and J. T. Heath, for plaintiff. Muse & Hardee and Bowman 
& Delee, for defendants and appellants. 
Merrick, C. J. This is an action brought against the Mayor and Constable 
of the town of Jackson, and another for an alleged illegal arrest and ill treatment 
of the plaintiff while under arrest. The defendants appeal. 


of fF tae 


Weare all agreed that the Mayor of the town of Jackson, under the Act of 
od 1832 (p. 160), had the power to issue the warrant for the arrest of the plaintiff 
J notwithstanding the Constitutions of 1845 and 1852, and as a consequence, that 
 } . the warrant so issued was an ample protection to the Constable acting under it 
~ | and those called upon by him to assist in executing the warrant. 

4 A majority of the court are of the opinion also, that judgment ought to be ren- 
st | dered in favor of the Mayor who issued the warrant as well as the Constable who 
in acted under it. 2 

“* . The power granted by the Act of 1832 to the Mayor was limited to certain 
0g criminal matters therein named, and thus was merely ministerial, but within these 
$ limits and the matters expressly confided to him, as efficient as that of the Coroner, 
of asa conservator of the peace, or of any other magistrate. It is declared in the 


Act, that he shall be ex officio a Justice of the Peace within the limits of the town 
of Jackson and shall be commissioned accordingly, and that he shall have power 
to suppress all riots, routs, affrays, tumultuous assemblies, and all breaches of the 
peace, and arrest offenders in the same way and manner as Justices of the Peace 
may orcan do. Sec. 4, No. 4, p. 160. 

The Mayor and Trustees of the town by the same Act are empowered to pass 
by-laws for the government of said town, provided the same are not repugnant to 
the Constitution and laws of this State or of the United States. Sec. 4, No. 7. 

The first section of an ordinance of the town approved 24th of March, 1854, is 
in these words : “ Be it ordained by the corporate authorities of the town of Jack- 
son in regular meeting convened ; That it shall be the duty of the Mayor to have 
the laws of the corporation strictly executed. When he may know or information 
is given by others of said laws having been violated by any person or persons, he 
shall immediately issue a writ commanding the Constable to take into his custody 
the person or persons so offending, and bring them before him for trial, and if upon 
the trial of said person or persons it shall appear that they have been guilty of a 
Violation of any ordinance of said town, it shall be the duty of the Mayor to fine 
said person or persons in a sum not less than one dollar nor more than fifty dollars, 
and to order said person or persons to stand committed until said fine is paid.” 

The ordinance of the 10th day of April, 1854, prohibited the sale of spirituous 
liquors and imposed a penalty for its contravention not exceeding fifty dollars. 
| Bee Acts of the Legislature, 1852, p. 83, 1854, p. 154, 

36 
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’ would be trespass, and he would be liable in damages, but if issued by 
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The warrant was issued without affidavit and evidently under the er 
belief that the ordinance first recited authorized the Mayor to issue it in 
on @ written information merely. The warrant commences with this 
“Information having been laid before me, that John McGuire has been g 
a violation of the laws of the State aforesaid, by selling spirituous liquors with 
the town of Jackson, State and Parish aforesaid, within the last thirty daya™ 

So soon as the accused was brought before the Mayor and he was inf 
the warrant was illegal without an affidavit, he discharged the accused. Thegh 
nothing in the record to show or lead us to suppose, that the Mayor was q { 
ing in the most perfect good faith and for what he deemed to be the public goal, 
under a mistaken idea of the law of the case. He had power to issue the wart 
and bind over the accused, as we all admit, but he ought not to have 
without an affidavit. Ought he to be held personally responsible for a 
of judgment? We think not. Under the peculiar system of the English 
law it seems to have been held that a justice of peace is liable for an’ 
under a warrant issued without affidavit, unless the offence be committed i 
presence ; but this principle does not seem to be extended to any other 
which a discretion is vested in him. Under that law, it would seem that if 7. 
tice of the Peace issue a warrant without the oath of the party com 






















— 
a, ba i 

Est 

= ae 





of a Judge of a court of record or other high officer, it would be aah 
a mistake. Such officers would not be liable. See Bacon’s Abridgement, very 
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We do not think this principle of the English law ought to be admit | 2 
Louisiana. A public officer, whether judicial or ministerial, acting in good faith, had | 
under a discretion vested in him by law, ought in general to be protected agaimt | liquo 
an action for damages arising from an erroneous exercise of such discretion. Warr 

With us, Justices of the Peace in the country towns, and wards of countrypas f -2e7¢ 
ishes, are mostly men without legal learning. In criminal matters they are oli = 


called upon to act upon sudden emergencies, and they have not time” to consult 
men learned in the law as to the form of their proceedings. The interestoftie | 0 th 
public requires that they should act promptly; now, to hold that they shall be the p 
responsible in damages for errors of judgment is to destroy their efficiency and ‘both 
vent the best men from accepting the office. Sr 
Lord Mansfield said, one hundred years ago, in a criminal prosecution agaimt 
two Justices, Young and Pitts, “If their sopcment is wrong, yet their 
INTENTION pure, God forbid that they should be punished ;” and he declared “that 
he should always lean pap eta favoring them unless partiality, corruption or tia 
ice shall clearly appear.” Mr. Justice Wilmot said, in the same case, “ Then, tit 
sole discretion being in them, the RULE is invariable, that this court will amr 
interpose to punish a Justice of the Peace for a mere error in judgment.” 1 Ba 
rows, 562-3. we 
And so it has been held in Louisiana. It is laid down in 1 L. R., 136, 
of a Justice of the Peace, that a Judge is not answerable civiliter for an 
judgment so long as he acts within his jurisdiction. Nor can it make any 
ence that his acts are considered ministerial ; if he is intrusted with a legal 
tion in the exercise of his functions, although his orders in criminal matters 
clude nothing and are not in that sense judgments, he ought to be protected itil 
honest discharge of his duties, notwithstanding his errors may subject p 
some inconveniences, and such seems to be the settled doctrine of this ce 
the cases in 2 An., 968, and 5 An., 580. 
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We do not consider that in the conclusions to which we have arrived on this 
= of the case, we are overruling any decisions upon the subject. 

~The action brought is a civil suit governed by the laws of Louisiana. We find 
on ine laid down in three decisions of our own courts, as we have announced 
it, and the question now is, shall we admit an exceptional case of the English law 
to overrule our own decisions? The rule of the English law has no force here 
except so far as it commands attention by the sole power of the reasons upon 
which it rests. We fail to perceive any sufficiently cogent, to authorize the intro- 
duction of the rule into Louisiana. 

But the Article 4 to the amendments of the Constitution of the United States 
has-been cited as having some application to this case. It is well known that the 
provision in question applies exclusively to the government of the United States, 
and is.a restriction upon the powers of the general government. It is merely the 
enforcement of a well known rule of the common law carried into the Constitation 
for the protection of the citizen against the power of the General Government and 
jas no application on a question under the State courts wherein an officer is 
sought to be made liable civiiter for an error of judgment in the exercise of a 
power conferred upon him. In the case of Dwight v. Rice, 5 An., 580, it was 
held that a ministerial officer acting in good faith would not be liable for damages 
arising from his act although the statute under which he acted should subsequently 
_prove unconstitutional. 

To prevent all misapprehension we take occasion to repeat, that we consider 
the enumerated powers conferred by the Act of 1852 upon the Mayor of Jackson 
as ministerial, that as such ministerial officer and a conservator of the peace, he 
had the power to issue a warrant for the arrest of Maguire for selling spirituous 
liquors without license, and to hold him to bail to answer the offence, but that the 
warrant issued by Hughes was not legal for want of an affidavit to support it ; 
nevertheless, as he acted in good faith in issuing the warrant, he ought not to be 
held responsible for a mere error of judgment. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment against 
the plaintiff and in favor of the defendants, and that the plaintiff pay the costs of 
both courts. 

Srorrorp, J., dissenting. M. W. Hughes, Mayor of the town of Jackson and 
«toficio Justice of the Peace, and N. G. Nosworthy, Constable of the town of 
Jackson, have appealed from a judgment condemning them in solido to pay the 
Plaintiff, John Maguire, forty-five dollars, as damages for an illegal and unwar- 
anted arrest. 

Nosworthy justifies himself by alleging that he acted under a warrant issued by 
magistrate of competent authority and having jurisdiction in the premises. 
Hughes pleads a similar defence, and urges that his conduct was legal, and if 
defective in any respect, that his good faith in the discharge of an official duty 
«protects him. 

] © Upon Nosworthy’s defence it is only necessary to inquire whether the Mayor 
p | “Hughes had jurisdiction to issue a warrant to arrest Maguire for an alleged offence 

m | ‘*ainst law. For, in executing the warrant, it appears that the resistance of the 

Plaintiff made it necessary to use the violence which is charged upon him as an 

@ggravation of a wrongful arrest. 

» By the Act of April 2d, 1832, incorporating the town of Jackson, it was pro- 

- wided. that a Mayor should be chosen by the qualified voters of the said town, 
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Macume — (sec. 3), and that the said Mayor should be ez officio a Justice of the Peace 
Hanes. the limits of the town, and should be commissioned accordingly, with pows 
suppress all riots, routs, affrays, tumultuous assemblies, and all breaches of § 
peace, and arrest offenders in the same way and manner as Justices of the Pig 
may or can do.” (Sec. 4, No. 4). ‘ 
Hughes was duly elected and commissioned as Mayor of the town of Jacks 
and ex officio Justice of the Peace. While holding such a commission f 
Governor of the State, in the month of February, 1855, he issued the 
question, commanding Nosworthy, the Constable, to arrest the plaintiff on a 
of violating the laws of the State by selling spirituous liquors, &c. " 

The plaintiff now contends that the Mayor of Jackson had no authority wha. 
ever to issue warrants of arrest for an infraction of the laws of the State, and te 
powers as a peace officer or committing magistrate, although such powers way 
expressly conferred upon him by the Act incorporating the town of Jackson, ~ 

The case of Lafon v. Dufrocg, 9 An., 352, is relied on as authority fordiy 
position. % 

The analogy is not perfect ; that was the case of a civil suit for the recovery af 
a fine ; and it was decided that the Mayor of Baton Rouge, since the Constitutig — 
of 1845, was without judicial power to entertain such an action. v 

The power here exercised of a peace officer and examining magistrate, isnt 
strictly judicial, but rather ministerial or administrative ; a Justice of the Pea 
acts judicially when he convicts and sentences an offender, or gives judgment fr 
asum of money; ministerially, in preserving the peace, hearing charges againt 
offenders, issuing summonses or warrants, examining the informant and his wit 
nesses, bailing the supposed offender or committing him for trial, &e. 1 S 
Black., p. 354, No. 37. 

So far at least as these latter duties are concerned, I am of the opinion thatthe 
Mayor of Jackson has not been stripped of the powers specially conferred upm 
him by the Act of 1832, in consequence of the adoption of the Constitution af 
1852, and if the case of Lafon v. Dufrocq is inconsistent with this ne 
think, it should be, so far, overruled 

When the Constitution of 1852 declared that “the judiciary power shallle 
vested in a Supreme Court, in such inferior courts as the Legislature may, ftom 
time to time, order and establish, and in Justices of the Peace,” (Art. 61) itdd 
not restrain the Legislature from conferring upon the Mayors of towns oa 
police and ministerial powers of Justices of the Peace.” 

The Legislature may not make them Judges, or invest. them with jet 
tion to try civil causes, or to pass finally upon alleged offences, but they may 
properly be clothed with the attributes of committing magistrates, and all sud 
provisional powers as will enable them to preserve the good order and policed 
their respective towns. They are not Judges, but quasi Justices of — 
having their ministerial but not their judicial powers. 

The power given by the Act of April 2d, 1832, to the Mayor of the tnd 
Jackson “ to arrest offenders in the same way and manner as Justices of the Pest 
may do,” was not, in my opinion, impaired by the Constitutions either of 18450” 
1852. cd 

It was for an imputed offence against a State law that Mayor Hughes aaa 
his warrant to arrest the plaintiff. As he had power and authority vested inhi” 
by law to issue such a warrant, it follows by a well settled rule that the Oc 
acting under it in good faith, without notice of the Mayor’s error, is protec 

we therefore think that the judgment against Nosworthy should be reversed. 
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Bat the Mayor was only empowered by the statute to “arrest offenders in the 
game way and manner as Justices of the Peace may or can do.” He was bound 
x to proceed in issuing his warrant, as a Justice of the Peace is bound to proceed, 
qn this being a ministerial proceeding, a Justice of the Peace would be civilly 

ible for wilfully doing it contrary to law. As a Judge, a Justice of the 
Peace is not responsible civilly for deciding against the law; as a committing 
magistrate, he is civilly responsible for acting against the law. 

Now, unless a magistrate acts super visum on his own positive and personal 
jmowledge, or upon the confession of the party in his presence, he cannot lawfully 
jsue a warrant of arrest without an affidavit accusing the party ; and if he thus 
jssues a warrant, without an oath of facts or circumstances raising a presumption 
of guilt, he is liable to an action in damages by the aggrieved party, for acting 
illegally in his ministerial capacity. See 1 East. Pleas Crown, 64; 2 Term R., 
225; 2 Wils., 168; Hawkins P. C., b. 2, c.13, 8.18; Justice v. Gosling, 8 Eng. 
law et Eq. R., 475 ; Taylor v. Alexander, 6 Ham., 144; See also Armstrong v. 
Campbell, 2 Brevard, 259 ; Wallsworth v. McCullough, 10 John., 93; Fluck v. 
Harrington, Breese, 165; Pratt v. Hill, 16 Barb., 303; Kennedy v. Terrel, Har- 
din, 490; Poulk v. Slocum, 3 Black, 421; Miller v. Grice, 2 Rich., 27, and the 
American cases generally upon this topic. 

It is to be remarked in the present case, that Mayor Hughes was not acting 
under a town ordinance ; he was acting under the statute incorporating the town, 
which authorized him to arrest offenders just as Justices of the Peace might do, 
and he procured the arrest of the plaintiff for the alleged violation of a State law. 
An ordinance of the town declared that “when he may know, or information is 
given by others, of the Jaws of the corporation having been violated, he shall imme- 
diately issue a writ,” &c., &c. 

It is perhaps unnecessary to consider whether this town ordinance enlarged his 
discretion, because he was not acting under it. 

So we have the naked question left, can the Mayor of Jackson, acting as a com- 
nitting magistrate under the State law, order the arrest of any person in the town 
of Jackson for an imputed violation of the criminal law of the State without 
view, without confession, and without an information laid before him under oath? 

I think he cannot, and that if he does so, he does it at his peril, and that, in 
case it turns out that there is no foundation for the imputed charge, the Mayor is 
responsible for the trespass to the party aggrieved. This doctrine with regard to 
the liability of peace magistrates for their ministerial action has been long and 
finally settled by the highest authorities in England and America, a few of which 
have been already cited. But it does not derive its whole or even its main sup- 
port from arbitrary precedent. It is founded upon a wise forecast and has for its 
policy no less noble an end than to secure the personal liberty of the citizen from 
wanton infringement. Somebody must be held responsible for so grave an injury 
as the arrest of an unoffending citizen. When there is an information under oath, 
the magistrate is protected, but the party aggrieved has his remedy against the 
‘} Malicious informant. But if a magistrate, without view, without a confession of 
} the party, acting upon an unsworn statement whispered in his ear by some unseen 
informer, may arrest an innocent citizen for any imputed crime and then escape 
Tesponsibility under his official mantle, where is there a-remedy for so atrocious a 
~ | ‘Wrong? The framers of our composite system of laws, after drawing from Roman, 

| French and Spanish sources, the great body of rules in civil matters, turned to 
England as the country where personal rights and the true harmony of liberty 
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and law had been better understood than elsewhere. They took thence 
body of our criminal law. It accords with the law of our sister States, 
the English language is spoken, the rule that a freeman shall not be. 
(unless flagrante delicto) without a previous accusation under oath, is 

a sacred shield. Our ancestors, out of abundant caution, amended the ¢ 
tion of the United States to declare that “no warrants shall issue 
probable cause, supported by oath or affirmation, and particularly deser 





persons to be seized.” Amendments, Article IV. tan 
And I do not think that the Mayor of the town of Jackson has any _ 

power than other committing magistrates. It would require something + 

a town ordinance to make such an innovation upon the law. Mi 


Entertaining these opinions, I cannot join my colleagues in repudiating th ‘ 
honored distinction between the civil liability of magistrates when 4 
cially, and their liability when acting ministerially. I do not think it wasgmy 
repudiated before in Louisiana. ée : 
In matters affecting the personal liberty of the citizen, I prefer to standgpq 
the ancient ways. 
After reading the record, I am satisfied that the Mayor of the town of 





in this instance, issued a process not according to law, but without such 
mation as the law requires ; that there was no probable cause for the 
indeed does it seem to have been pretended upon the trial that there was 
that the Mayor acted heedlessly and wilfully in arresting a citizen without 
ing any source of information, and without an accusation under oath. 
fact that he is a committing magistrate does not furnish him a legal ini 
cation. 

For this conduct, I think he is responsible in damages, as a trespasser. 
under the circumstances, I do not find that the jury of the vicinage erred in 
ing damages so small as to be almost nominal. 

For these reasons, I think the judgment against Nosworthy should be 
and that against Hughes affirmed. ‘hh 
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Jean Baptiste Cappeviette v. Joseph H. Erwin, Sheriff, et als. 


Where an administrator files an account showing a balance due by him to the heir, and asks for itebe 
mologation, he cannot be heard to say that the judgment he himself provoked, is not binding upon 
as a judgment, because rendered ez parte. 

The required notices being given, and no opposition being filed to the administrator’s account, in 
competent for the Clerk to render a judgment of homologation. ' 

An injunction to stay execution upon such judgment, will be dissolved with damages. a¥ 


PPEAL from the Sixth District Court of the Parish of Iberville, Beale, J. is 


Z. Labawve and E. W. Blake, for plaintiff and appellant. J. H. Isley, B 


W. Robertson and Michel, for defendants. 


Sporrorp, J. This is an injunction sued out by the plaintiffs to restrai a 
an execution issued at the instance of Louis E. Landry, upon a judgment hom 


logating the account of the plaintiff, as administrator of the succession of 
Louis E. Landry, for the balance thereon adjudged to be due by the plainGill © 
the heir. 
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 \he injunction was perpetuated for the sum of four hundred dollars and dis- Commpeyne® 
 glved, as to the balance, with damages. Enwa. 
he plaintiff in injunction has appealed. He contends that the judgment of 

homologation was rendered ex parte by the Clerk, and that no execution can is- 

gue thereupon. 

Jt was not, in legal contemplation, ex parte, for the required notices were given. 

Bat the party who asked for the homologation of the account showing the balance 

due by him to the heir, certainly cannot be heard to say that the judgment he 

himself provoked, is not binding upon him as a judgment, because rendered ex 






















There being no opposition filed to the plaintiff's account, it was competent for 
the Clerk to render such a judgment as he has rendered. Acts of 1855, p. 50, 
gee. 4; Constitution, Art. 76. 

The ‘plaintiff in injunction is precluded from denying that the defendant Louis 
E. Landry, was the person entitled to claim the benefit of the judgment of ho- 
giologation liquidating the balance due to the heir. 

The estate of Mrs. Landry, administered by the plaintiff, was not vacant ; he 
was appointed administrator, not curator ; the heir was present ; a minor whom 
the law made heir with benefit of an inventory. The plaintiff, in his official 
capacity, recognized the minor child of the deceased and Lows E. Landry, her 
husband, as sole heir to the deceased, and had a_ tutor ad hoc appointed to repre- 
sent the child in the mortuary proceedings. Pending those proceedings, the child 
died, and the father thus became heir to the whole succession. This appears from 
the papers filed in his quality as administrator by the plaintiff himself. Moreover, 
the present injunction is based mainly upon the allegation that Louis E. Landry 
was the sole heir, and had settled with the plaintiff as administrator, by giving 
him a discharge in full for the balance now in controversy. Under these circum- 
stances, the plaintiff cannot be heard to urge that Louis E. Landry has not been 
recognized as heir, and was without authority to take out execution for the balance 
adjudged to be due upon the administrator’s own showing. 

As to the alleged settlement and discharge, it is clearly shown that the plaintiff 
paid Landry only $400, upon a claim exceeding $1,800, and took a receipt in full 
on from him at a time when he was so intoxicated as to be incapable of making a 
ail valid contract. 

Landry acknowledges the correctness of the judgment perpetuating the injunc- 
tion to the extent of $400, but, in this court, he has filed an answer praying dam- 
ages as for a frivolous appeal. 

As the District Judge awarded damages upon the dissolution of the injunction 
and the delay has been very short, we do not feel called upon to grant the appel - 

_ kee’s prayer. 
Judgment affirmed. 
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Srate v. Jonn C. Wirson. 


If the transcript of appeal be imperfect from omissions of the Clerk whose certificate is full, it; 
ty of the appellees to have the correction made by a certiorari, otherwise the appellate court 
upon it as a complete record and reverse the judgment of the court below, if it does not appear 
justified by the documents and evidence contained in the transcript. 


PPEAL from the Sixth District Court of the Parish of Iberville, B > F 
Duncan Stuart, for the State. . Zenon Labauve, for defendants and “PP 
lants. ~ | i | 
Merrick, C. J. Outside of the record we know that this case was be re aay, f 
last year and was remanded for a new trial. The second trial also resulted Cor 
judgment against the sureties of Wilson, and they have appealed. .* Bank, 


The judgment of the lower court cannot be maintained without reference tog 


transcript filed on the former appeal and considering orders which were not which 
ed in evidence on the last trial, we think it would be countenancing a Pet 
practice much too loose to make such reference. The rights of parties dred a 
general be determined on the record as certified and presented to us. If itbeimpae § the 
fect from omissions, the appellees can always have it corrected by a ~ of hin 
Looking to the record alone, the case appears to be presented here for the and of 
time. “ : compa 

It does not appear by the present transcript that there was any order give exami 
the Sheriff to take the appearance bond of the accused. Neither is the opin ‘been 1 
and former decree of this court in the record or any evidence to stop the ~wheth 
dant from making the point de novo. a of the 

Where procedings are conducted with so much negligence we will not compe 
a second time for a new trial but will at once render a judgment of nonsuit, «The 

It is, therefore, ordered, adjudged and decreed, by the court, that the jndg in con 
the lower court as to the said Matthew Marr, Charles F. Stubbs, and Henry bank, 
be avoided and reversed and that there be judgment in favor of said def - books 
as in case of nonsuit. 5 | inspec 

Sporrorp, J. dissenting. As stated by the Chief Justice, this case was for tho d 


ly before us and was remanded for a new trial. On that occasion, we were eal 
upon to decide whether the order given by the district judge to admit the ac 
to bail was sufficient ; we held it was, but the bond not being in evidence, 1 
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cause was remanded for a new trial on that account. See opinion book. Asem 4 "#4i 
trial has been had, and the sureties have again appealed ; but they have ch The 
bring up an impefect record omitting nearly all the documents and orders : or le 
we know were contained in the former record. Besides, the fact is patent a ited 
this recored, that it is imperfect. b the 
These sureties brought up the appeal and should have brought a complete tra \ L 
script. It is their fault that it is incomplete, and they should not, in my opiail ‘ 2 
profit by their fault ; we know that the Clerk’s certificate is a mistake, that ; : 


was a sufficient order admitting the party to bail, which has been left out of t 
record. : 
I think we should dismiss the appeal ex officio. See Harris v. Hays, 8 At. 
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P. J. Cocxsurn v. Union Bank or Louisiana. 


in a corporation has a right to access to the proper sources of knowledge to know how 
rs of the corporation are conducted. If his rights are not restricted, in that respect, by their 
or rules and by-laws passed in conformity thereto, a stockholder in a Banking Company has 


Pe aright to the inspection of the ‘‘ discount book ’’ of the Bank, within proper and reasonable hours. 
‘Pith right is denied a mandamus is the proper remedy. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Semmes § Labatt, for plaintiff and appellant. Benjamin, Bradford & Fin- 
sey, for defendant. 
Oouz, J. This is a petition by the plaintiff, as a stockholder of the Union 
Bank, for 2 mandamus to compel the officers thereof to allow him the right of in- 
ting the “discount book” of the bank, within proper and reasonable hours, 
which right had been denied him on due demand. 
Petitioner alleges, that he is a citizen of the State and the owner of one hun- 
dred and ten shares of the capital stock of the bank, which is established under 
the Free Banking laws of this State ; that for purposes “ material to the jnterests 


of himself and other stockholders, and also the interests of said banking company, 


and of the public, he is desirous of examining the discount book of said banking 
company ; that among other objects in view, he is desirous of ascertaining, by an 
examination of said book, to whom and in what manner loans or discounts have 
been made by said banking company, and on what security or endorsements, and 
whether said loans and discounts have been made in conformity to, or in violation 
of the free banking law of this State, or the rules and by-laws of said banking 
company.” : 

The amended petition avers, “ that petitioner, as a stockholder of the bank, has, 
incommon with the other -stockholders, a right of ‘property in the books of the 
bank, and that all the stockholders of said bank are legally entitled to inspect the 
books thereof, and the refusal to permit petitioner, or any other stockholder, to 
inspect said discount book, may not only endanger the interests of the public, but 


} tho the interests of petitioner as a stockholder, as well as those of all other stock- 


holders ; the enjoyment of said right being necessary to enable petitioner, and 
dther stockholders, to prevent mismanagement on the part of the directors and 


‘Wicers of the bank, and to correct any act of mismanagement by a removal of 


the director or directors guilty of mismanagement at any ensuing election.” 
The defendant filed an exception that the petition disclosed no cause of action, 
nor legal ground for the issue of a mandamus. This exception was sustained by 


‘the Judge a quo, and the rule taken by petitioner was discharged with costs. 


We will examine the case at bar in three points of view : 
_L. Has petitioner a sufficient interest to justify his action? 
2 His he the general right which he claims ? 


_ 4 Can this right, if he has it, be enforced by mandamus? 
__ 1. It is evidently his interest, as a stockholder, to have the business of the 


pane If loans are made on an insecure basis, or on securities 

ed by law, his interests will eventually suffer. It is impossible for him to 
l AA lis intereats have already been sifboted injariouily, bocants he hes besa 
prived of the source of this knowledge. 
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2. Has he the general right which is demanded? Defendant 





agement of its affairs and the control of its books and property are co 
board of directors, who administer the same, and have the right of dec 
by whom and for what purpose the said books shall be inspected, exce 
specially provided for by law, and that petitioner has in law no right to 
at his pleasure the inspection of the books specially referred to and desi 
his petition as the discount book of said bank. If the board of di 
the exclusive right alleged to exist in them, they must derive pays ‘ 
rogative from the Free Banking laws of the State, or the charter or notary 
containing the agreement by which this bank was created, or from ther 
by-laws of the bank ; defendant has not, however, called our attention to a 
of the Legislature, to any part of the charter of the bank or to any ot it 
or by-laws which confer such exclusive authority upon the board of ¢ 
we are not aware of the grant of any such prerogative exclusively to the 
of directors. 

A stockholder in a corporation possesses all his individual rights, excey 
as he is deprived of them by the charter or the law of the land ; as long th 
the charter or the rules and by-laws, passed in conformity thereto, and the i 
not restrict his individual rights, he possesses them in full and can deman 
ercise them. It cannot be denied that it is the right of every one to see th 
property is well managed and to have access to the proper sources of knoy 
in this respect. 

According to our present laws, any number of individuals, by follo 
regulations prescribed by statute, can organize themselves into a corporat 
they were not incorporated, they would be partners inter-se, and as such 
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the rights of partners. It must be granted that every partner has the fi comme 
inspect the books of the partnership, and the mere fact of incorporatic in ord 
destroy that right, unless it is taken away by some provision of the ¢ ~ 
some law or by-law of the corporation. ’ 

In the case of Purton v. The Carrolton Railroad, 3 An. 30, the oo - books 
that, “ Corporations are to be treated with reference to the objects of thelf » We 
tion and to the express powers with which the Legislature may have Tt pet 
them ; to that extent the general law of partnership is superseded by the eli of thi 
Again, in the same case, “ The extent of the power given to corpo for the 
thorizing them to make by-laws, is not accurately defined, but the e itws 
power, when properly exercised, is that stockholders are bound by a std ately ¢ 
visions and rules beyond those actually contained in the charter, and asimimy damag 
they extend, they also supersede the general law of partnership.” ; man 


The right claimed does not clash with the objects for which the bank ¥ 
ated. The unseasonable and unusual exercise of the right might be incomy 
and troublesome, but that abuse might be remedied by proper b 
urged that the Act of the Legislature, approved 24th February, 1842, 
clares that it shall be lawful for any stockholder, at any time duri 
hours, to examine and take copies from the stock ledger of any bank, 
the right of a stockholder to an examination of the stock ledger alone;! 
principle of expressio unius est exclusio alterius. This law was passed if 
ary, 1842, previously to the decision in thn case of Hatch v. The City] 
New Orleans, which took place in March, 1842, but subsequently to t 
of Judge Watts, in the court below. It was evidently enacted with 
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— ,, and merely declared the will of the Legislature on the point in ou 
we TLS was the right of inspecting the stock ledger. If the Legislature Umoy Bawx. 
anted the right to the stockholders “at any time during business hours” to 
pe any other books of the bank, it might have interfered with the right of 
to prescribe rules on the subject, and such unrestricted right of exami- 
a would, probably, be productive of inconvenience. 
cpl “ expressio unius est exclusio alterius,” cannot be applied when a 
ty already enjoys by law a right; for in such a case the exercise of the right 
be prohibited by the repeal of the law granting it. 
principle applies often when there is no law granting a certain privilege ; 
a special statute conferring particular powers may be deemed an exclusion of 
others. As in the case at bar, the stockholder has the right claimed ; the de- 
by the Legislature that he has another and distinct right does not deprive 
of that which is accorded by other laws. 
~ $. Can this right be enforced by mandamus? It is not sufficient to deprive peti- 
‘tener of this remedy, because he may have another specific legal remedy, viz: a 
mit for damages. A suit of this character might last for a long time and peti- 
suffer great loss by being debarred from an examination of the discount 
Judge Martin, in the case of Hatch, says: “There is not any difference, 
my opinion, between a case in which no remedy is provided, and that in which 
z the remedy i is absolutely useless or extremely inadequate. The right claimed is 
such a nature that, to be of any value, it must be promptly enforced. It is not 
susceptible of any but the most capricious measure of damages. The slowness of 
‘Tegal forms, if any other remedy than the writ of mandamus were resorted to, is 
smch that the public good would suffer from the delay. The provisions of our 
‘toy, in this respect, are in accordance with those of the common law, which the 
counsel for the appellants has invoked. It is laid down by Lord Mansfield, that 
inorder to exclude the writ of mandamus, remedy by other means must be ade- 
quate, or must afford specific, or what in the case is equivalent to specific relief. 
Damages cannot be said to be specific relief, for the refusal of leave to inspect 
- books.” 
. Weare of opinion that a mandamus is the proper remedy in the present case. 
‘i petitioner has the right of examining the discount books, he cannot be deprived 
@ this right by the substitution of damages. He does not ask for damages, but 
‘Sor the exercise of a right. If he has the right, he ought to have the exercise of 
“its s00n as possible ; for the deprivation of his right cannot, perhaps, be accur- 
‘Melyestimated in damages. It may be many years before the amount of the 
damage can be known. In ordinary cases it would not be a sufficient reason for 
amandamus that the party could obtain thereby a quicker remedy for his wrong, 
_ because his damages can be well ascertained, but in the case at bar the ldss that 
| ‘Mey result from the non-examination of the discount books cannot be accurately 
_ known. 
» The case of Hatch v. The City Bank, 1 R. 470, cannot be considered as a de- 
authority against our view of the case, because it was the opinion of two 
and not of the majority of the court; Judge Simon was absent from ill 
; Morphy, J., being interested, did not sit on the trial of the case, and 
Martin dissented ; so that the opinion was that of but two judges, Garland 
id Bullard. Vide Wordsworth on Joint Stock Companies, p. 86-7 ; Collyer on 
art, p.115 and 644; 5 Mason, 176; Bacon v. Robertson, 18 How. 8. C. U. 8. 
83; ©. C. 437; 1 Blackstone Com. 472; Smith v. McMicken, 3 An. 322; 
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Cocxmves Bank = Mobile v. Harris, 5 An. 538; O. C. 426, 427; 3 Burrow 
Umox'Buxx Bisse Partnership, p. 289; 10 Wend. 393; 12 Wend, 183; 9 La, 3290 
dall v. The United States, 12 Pet. p. 615; Sessions Acts of 1855. +3 
It is objected that the interests of the public in the faithful adr 
the bank are protected by the Board of Currency and Committees of the I, 
lature. These do not; however, deprive petitioner of the privilege of 
his own interests ; he is not bound to depend on the fidelity of public 
the protection of his rights. 
It is, therefore, ordered, adjudged and decreed, that the judgment be 
reversed ; that the exception be overruled ; that this cause be remanded %¢ 
















ee F. 









~ ee 


ss 


ike aia 
= 














tried on its merits, and that appellee pay the costs of appeal. whi 
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H. Parcoup v. P. M. Tourne. the 

A landlord te net venponaible tn damages to his nde, arising from the Siegel conuss Sri m 
_ proprietor, in constructing a privy against the intervening wall when it appears that the wall y s obe 
and sufficient for the purpose designed. The Article of the Code applies, when there are viewiad f Sp 

" defects in the thing leased—he is not bound to guarantee against losses that happen from thesis | eat 
of the wall, and the illegal conduct of the adjoining proprietor. —— 
When the lease was entered into, the lessor was not obliged to suppose that his neighbor would vs <. Bye 
the law, and, therefore, it cannot be considered that a warranty against his illegal acts formed : “the 
condition of the contract of lease. eR? of | 
AAll that is required of the lessor is to have a wall, staunch and sufficient for the purpose for whichitis f —-¢gn 
intended : he is not required to have a wall capable of protecting the lessee against the lec “inte 
bi law 

PPEAL from the Sixth District Court of New Orleans, Cotton, J. ame fort 
H. Griffin, attorney for plaintiff and appellant. Mott § Fraser, attomp | ist 

for defendant. — ] hi 
Core, J. The plaintiff claims from the defendant $442 50, rent of awa | law 
house. The latter reconvenes and demands $338 70, amount of damagescaml | | toe 
to his goods by the sinks of the adjoining property, belonging to the py 
Louisiana. The district judge allowed $263 70, on the reconventional demu, | |. 4 
and plaintiff has appealed. La 3 aga 
The evidence establishes that the privies were on the property of the Bankel | ‘bat 
Louisiana : that they were built too close to the wall of the warehouse ; per 
had overflowed and the liquid matter oozing through the dividing wall had i tw 
some of the merchandise of defendant ; that this wall is “good and appears ™ } » 
built ;” that the privies were subsequently removed further from the wall. ~ ee (Spor 
ms. 7 


The sole question is whether defendant, who was the lessee, has « right @ 
tion for the damages against plaintiff, the lessor. t 

Article 688 of the Civil Code declares that, “he who wishes to dig @ 

necessary, to build a chimney, or hearth, a forge, an oven, a furnace or 

. put up shelves, or to store salt or other corrosive substances near a wall, 
wth lven setters hatin aedllndhey seeped: 

works prescribed by the regulations of the police, in order that his 1 
not injured thereby.” ie 
Art, 691, C. O., provides that : «le who wishes to digs nese ra! 
against a wall, whether held in common or not, is bound to build another’ 
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; and when there is a well on one side and a necessary on the other, 
esl ‘be four feet masonry betwixt the two, including the thickness on both Tours. 
‘gies; but between two wells three feet interval are sufficient.” 
tage from these Articles that the obligation to construct the privy so as 
injure his neighbor was upon the proprietor of the property contiguous to 
plaintiff, and the latter cannot, therefore, be rendered responsible for the 
of the former to comply with the provisions of the law relative to privies, 
~ quless there is some special law relative to lessors, which makes them liable. 
| The defendant relies on Article 2665 of the Civil Code. It is in these words : 
.. “The lessor guarantees the lessee against all the vices and defects of the thing, 
hich may prevent its being used, even in case it should appear that he knew 
nothing of the existence of such vices and defects at the time the lease was made, ta 
and even if they have arisen since, provided they do not arise from the fault of the 
Jesee; and if any loss should result to the lessee from the defect, the lessor shall 
it be bound to indemnify him for the same.” 
*. This article applies when there are vices and defects in the thing leased; but 
ie there was no vice and defect in the division wall. It was fit and sufficient for the 
+ | purpose designed, if the proprietor of the edifice adjacent to that of plaintiff had 
Seed the requisitions ‘of the law ; the wall was naturally porous, and such as we 
ma | = suppose is generally constructed. There is, at least in the record, no evidence to 
m § etablish the contrary, and the lessor was not by this Article bound to guaranty 
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+ } against losses that happened from the nature of the wall and the illegal conduct of 
3 The adjoining proprietor. The loss in the case at bar was caused by the oozing 
» {of liquid matter through the division wall, which would not haVe happened if the 
4 “contiguous proprietor had complied with the law. When the lease was entered 

“into, the lessor was not obliged to suppose that his neighbor would violate the 
if law, and therefore, it cannot be considered that a warranty against his illegal acts 
cs formed a tacit condition of the contract of lease ; all that is required of the lessor 
™ } isto have a wall staunch and sufficient for the purpose for which it is intended ; 
4 heis not required to have a wall capable of protecting the lessee against the un- 
ure. Jawhal acts of the contiguous proprietor. We do not think the lessor is obliged 

toexamine the buildings of adjoining proprietors to see if they have constructed 

any works which may injure his lessee. 

|, Art. 2673, C. C., declares that, “ the lessor is not bound to guarantee the lessee 
< against disturbance caused by persons not claiming any right to the premises ; 
rol Wat in that case the lessee has a right of action for damages sustained against the 

person occasioning such disturbance.” 

» The damage in this case was not caused by plaintiff, but by a-party claiming 

‘no right to the premises leased by plaintiff; the latter is not, therefore, re- 
sponsible. 

Defendant is liable for legal interest on the instalments of the lease from their 
* maturity. 
_ + Ibis, therefore, ordered, adjudged and decreed, that the judgment be avoided 
_vand reversed, and that plaintiff recover of defendant four hundred and forty-two 
“vdollars and fifty cents, with five per centum interest on three instalments thereof 
_%0f $110 each respectively from the maturity of each, to wit: from the 15th Feb- 
"ofwary, 15th March and 15th April of the year 1856, and a like interest on three 
_ installments of $37 50 of said $442 50, commencing from the respective maturity 
w@ cach, to wit : from the 15th July, 15th August and 15th September of the 
1855. 
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It is farther ordered and decreed, that the reconventional demand of 
be rejected, and that he pay the costs of both courts, and that his rig 
he has, be reserved to him to proceed for his reconventional demand 
party or parties who may be liable for the same. 
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James Nesom v. Tuomas F. D’Armonp. 


Where an obligation was to be paid in several installments, and all the installments were due w 
debtor made a payment without directing on which installment the credit was to be g 
The payment must be deemed to have been made in part satisfaction of the whole debt and pry 
tion on all the installments was thereby interrupted. ‘% 


PPEAL from the Seventh District Court of the Parish of East Fe 
Ratliff, J. Fuqua § Kilbourne, for plaintiff and appellee. Muse § E 
for appellant. 

Core, J. Ata probate sale of the successions of William and Malicha K 
by, made on the 4th of May, 1836, William J. Nesom became the purcha: ra 
the slave Julia’ and her child Letty, for eighteen hundred dollars, payable in thr 
equal annual installments, and bearing ten per cent. interest from maturity 
paid, and Thomas F. D’ Armond, the present defendant, signed the adjudie io 
his surety. 

This obligation is the basis of the present suit, none of it having been p 
is alleged, but the three amounts for which credit is given in the petition. 
are two issues presented, prescription and payment. The cause was tried by 
jury, whose verdict was for plaintiff, and defendant has appealed from the j - 
ment thereon. 

1. The prescription applicable to this claim is ten years, as no notes rm : 
taken. C. C. 3508; 3 An. 46. ae 

On the 5th of May, 1847, the first installment would be prescribed, if the 
been no interruption of prescription ; there were, however, payments made 
in the following manner : a 

At the probate sale of William J. Nesom, the purchaser of said slaves, they 
were adjudicated to James Nesom, the present plaintiff, who gave his notes 
ble on the 13th January, 1846, 1847 and 1848; plaintiff was then the ¢ 
the Kirby minors, and there was a settlement between him and the admix 
of the estate of W. J. Nesom, by which plaintiff's notes were given up to 
be credited on the indebtedness of the estate of W. J. Nesom to the succe 
William and Malicha Kirby. The credits allowed, correspond with the 1 
of the notes of plaintiff; they matured anterior to the acquisition of pre 
by defendant’s principal on the notes sued on. It is objected by defendant, 
plaintiff in his petition has imputed the payments to the satisfaction alone 0 
first installment, and has not allowed any portion of the credits to be ag 
the payment either of the principal or interest of the two last installmen 
that the plea of prescription should prevail, except for the last inst 
although suit No. 638, for the claim now sued on, was brought in Mareh, 18 

yet, as on the 4th of May, 1849, the last installment would have been due tenyet 
of course, the other two installments, which fell due one and two years early 
would have been barred by the prescription of ten years, unless the : 
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{'to have been paid interrupted prescription, and admitting that these pay- 

its were paid in the manner described, yet they have been by plaintiff imputed 
: ‘the payment of the first installment, and that, therefore, the second installment 
"4g barred by prescription.’ We are of opinion there is nothing in this objection; 

" jhappears that plaintiff has made an error in the petition; that all the install- 
. BE were dno when the payments were made, and the credits ought to have been 
_ gmade on different installments, and suit ought to have been instituted for the three 
: installments subject to these credits, whereas he seems to have considered them as 
; the first installment ; he alleges, in his brief, he was led into this error by 

, “word for word,” so much of the petition in suit No. 638 as relates to 
stant of the claim, the credits and the balance due, and he asks for an amend- 
ment of the judgment, as it causes him to lose near three hundred dollars. 

“We think that as all the installments were due when the payments were made, 
and as the debtor did not direct on which installment he wished the credit to be 
mnade, that the payments must be deemed to have been made in part satisfaction 
of the whole debt ; and, therefore, they interrupted prescription on all the install- 
ments, and an error of plaintiff in the imputation in this petition cannot destroy 
the effect of the legal imputation. 

2, Defendant pleads payment of the debt sued on ; he alleges that he paid it to 
Thomas Nesom, administrator of the estate of William and Malicha Kirby, de- 
ceased, on the 21st June, 1840. He has introduced in evidence a receipt, but the 


| signature is denied to be genuine, and defendant has failed to prove it. 


We cannot grant the amendment prayed for by appellee, as it would change the 


It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
“with, costs. 
Merrick, C. J., recused himself, having been of counsel. 





SrerpHen Grrarp’s Hers v. New Orteans et al. 


‘Ina petitory action proof of adverse possession is a necessary part of plaintiffs’ case, because ‘the peti- 
tory action can only be maintained against a party in possession. 

An admission of plaintiffs’ title, is not sufficient ground upon which to base a judgment against the 
defendants. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
H. H. Strawbridge, for appellants. J. J. Michel, for appellee. 
Bocuanan, J, This is a petitory action for land. ‘The plaintiffs allege title in 
‘themselves as heirs-at-law of Stephen Girard, deceased, and an adverse possession 


‘> } ‘in the cities of New Orleans and Philadelphia. The defendants severed in their 


“answers ; that of the city of New Orleans being a general denial of all the facts 
E “‘otitained i in the petition, with the exception of the heirship of plaintiffs, which 
‘Was admitted. A separate trial was had as against the city of New Orleans, on 
_ the admission of heirship contained in the answer, and a further admission that 
_ Stephen Girard died in 1831, possessed, in full ownership, of the land claimed in 
‘this suit by plaintiffs. No other evidence whatever was offered on either side. 
_ The District Court rendered judgment of nonsuit against plaintiffs, from which 
- “they appeal. 
















296 


| Gmane’s Himes There is no error in this judgment. The general denial put at issue ng 
New Onzans. the title of plaintiffs, but the adverse possession of defendants. The proc 
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adverse possession was a necessary part of plaintiffs’ case, because the 7 
action can only be maintained against a party in possession. ©. P., Art, 43 
Taking for granted, therefore, that the admissions above mentioned dispey 
with proof of plaintiffs’ title to the land mentioned in the petition, yet 
more was necessary to be established, before the plaintiffs could have judg 
against the appellee (the city of New Orleans,) for the land. There is not 
no proof connecting the city of New Orleans with the land claimed, but 
of such proof. a 
The admission of plaintiffs’ title has thus the form of an abstract propos 
leading to no practical consequences ; and least of all, to a judgment agains 
party making the admission. It would be hard, if I should be held liable for 
the property of which I would admit that the title was not in myself. 
Judgment affirmed, with costs. 
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Naruan ©. Foucer v. Wiwow Pierre Rovaner et al. 


Where one alone of several defendants appeals from the judgment in favor of the plaintiff, the, ‘ 
-Will be dismissed, unless the appellant makes his co-defendants, who were necessary parties ate 
court below, parties to the appeal. pe 

PPEAL from the Third District Court of the Parish of Jefferson, Burthe, 
Beatty § Bush, for plaintiff. Michel § Koontz, for defendants and app 
lants. oe 

Sporrorp, J. The plaintiff having obtained a judgment against Alice Pa 
grien, brought this action to annul a donation alleged to have been made by he 
in fraud of his rights to her daughter, Mrs. Hunter, her grand-daughter, May . 
Galabert, and her grand-son, W. P. N. Hunt ; also for a judgment in solido again — 
those parties for the amount of his claim against Alice Pellegrien, to the en s 
of the value of such of the property donated by her to them, as had goneiat 
the hands of third parties. wy 

The plaintiff had judgment against all those defendants as prayed for. 

Mrs. Hunter alone has appealed, and has not made her co-defendants p 
the appeal. 

The plaintiff moves to dismiss on this ground. 

If the co-defendants were necessary parties below, as it seems from the na 
of the donation and the partition had under it they were, they are necessary 
here. See Duggan v. De Lizardi, 5 Rob. 225; Armstrong v. His C: : 
An. 368; Robert v. Ride, 11 An. 409. If the other defendants acquiesce int 
judgment, they have an interest in maintaining it against Mrs. Hunter, to lea 
the amount of their contribution to the plaintiff’s claim. mM 

Appeal dismissed. 
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Tue Srate v. Oscar, a Slave. 


+ act “relative to slaves,”’ approved March 19th, 1857, does not require a preliminary examination 
ayes, charged under oath with crifne. 
ne Court is without jurisdiction to fix a day for the execution of convicts. 
y of the execution is not an essential part of the jadgihent. 
gis the duty of the Sheriff to execute the sentence, even after the day fixed has lapsed by reason of an 
, and in case of his failure, the Executive of the State, bound by the Constitution to see the 
‘jaws faithfully executed, would cause the legal execution of the convict. 


me: 


PPEAL from the Fifth Justice’s Court of Jefferson, Bisbee and Michel, Jus- 

tices of the Peace. W. T. Scott, District Attorney, for the State. Magne, 
» for appellant. 

Srorrorp, J. The accused, a slave, having been convicted and sentenced for 
scapital offence, has appealed. 

There is but a single bill of exceptions in the record. 

On the day fixed for his trial, of which his master had previous notice, the 
prisoner appeared by counsel, and objected to going to trial, contending that the 


4 case should go on only as a preliminary examination. 


There was no error in overruling the objection. 

Section 18 of the Act “ relative to slaves,” approved March 19th, 1857 (page 
931), declares that : “ Whenever a slave shall be accused of a crime or offence, by 
any person, on oath, the Justice of the Peace, or other committing Magistrate, 
before whom the complaint is made, shall cause the slave accused to be arrested 
andconfined in the parish jail to await his trial.” 

There was,in the present case, an accusation under oath, and a commitment to 
await the trial, as well as due notice to the master. 

The attempt on the part of the prisoner’s counsel to convert the trial into a 
nere preliminary examination, was unwarranted by law. 

It is suggested that the day fixed by sentence for the execution has passed. 
What relief the appellant’s counsel expects at our hands for this cause, we are 
nmtapprised ; for he asserts, himself, that the power to fix the day of execution is 
hdgedwith the Governor. It is setiled by an authority cited on behalf of the appel- 
hat, that this court is without jurisdiction to fix a day for the execution of convicts. 
Satey. Jerry, 3 An. 577. It has been declared to be the duty of the Sheriff to 
execute the sentence even after the day fixed has lapsed by reason of an appeal, 
and, in case of his failure, that the Executive of the State, bound by the Consti- 
tation to see the laws faithfully executed, would cause the legal execution of the 
convict. McDowell vy. Couch, 6 An. 370. The time of execution is not an essen- 
tial part of the judgment. Ib.; 4 Black. Com. 404. And if the Justices of the 
_ Peace erred in fixing a day, as the appellant contends, that cannot vitiate the 
| Matence of death. 

Judgment affirmed. 
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Tue Stare v. Eowarp H. Anstey—Parrick Harwan, security, appell 






When a court orders a bond to be taken for the appearance of a party accused of 
jection to the bond that it was taken by a person not duly authorized by the court (in the ¢ 

. take the bond—when it appears that it was taken by the Sheriff or his deputies. 
When a party enters into the obligation ot suretyship for the appearance of a person char 
crime, he incurs a civil obligation which, like all others, is to be considered in reference to the 
stance of things. , 

It is not an idle form ; it means something. Inasmuch as the accused was in the custody of th . 
or his deputies, it was fairly intended that the Sheriff and his deputies (no other person : 
tioned) were intended as the proper persons to take the bond ; and neither the accused nor hig; 
ties who had, by their act, put this construction upon the order of the court for the bond 
the discharge of the accused upon this construction , can be permitted to gainsay this co 
which they acted. 

A blank in a bond,remaining unfilled, does not materially change the character of the 
accused could ‘hot fail to know that it was for his appearance at the next term of the D 
and from day to day and term to term until the prosecution should be ended or he sh 
The technical objection that the crime alleged in the indictment is not properly described in the bom 




















will not avail; for the general condition that the accused should not depart without | wte 
court, having been violated, he and bis sureties are equally bound. Bry f Wi 
PPEAL from the First District Court of New Orleans, Robertson, J, a9 

E. W. Moise, Attorney General, for the State. 7. W. Collens and = 
dridge, for defendant and appellant. oa in th 
Merrick, C. J. This is an appeal from a judgment against Harnan agom § fond. 
of the sureties on the appearance bond of Ansley, charged with uttering and pa} ta 
lishing a forged order for money upon the Canal Bank. * ing 0 
Ansley, being in custody in the parish prison, took a rule upon thé Dit i ‘and i 


torney to show cause why he should not be admitted to bail, and therem | Now 
r ’ 


obtained the following order : Me i 

“ State v. E. H. Ansley.—Uttering and publishing a false and forged Th 
the payment of money. It is ordered by the court that Edward H. An that 0 
cused as above, of uttering and publishing a false and forged order for of for 
ment of money, be admitted to bail in the sum of five thousand dollars, nt 
good and solvent sureties, conditioned as the law directs.” jetio 

The two sureties subscribed a bond, each in the sum of two thousand five hae § - depar 
dred dollars, before T. L. Fabre, the deputy sheriff, attested by the clerk of ‘ a fi oni 
parish prison. ae 

The condition of the bond was for the appearance of the accused when m0 fidtene 
pane ones 185.., or if the court shall not be held on the day last aforesaid, Ma] go, 
on the first day afterwards the said.court shall be held, then and there to ‘sw 
the complaint brought against him for forgery, and not depart thence with “Jud 
leave of said court, and to keep the peace in the meantime. “a Spo 


Notice issued to the accused, but was returned not served, because the accu 
had left the city. s 

1. It is objected that the bond was not taken by a person duly authorised) 
the court to take the bond, and was, therefore, void. In support of this posit 
the case of the State v. Hobson, 10 An. 551, and State v. Clandennen, 6 An. 
are cited. In these cases it is intimated that the judge, in making the order 
the admission of the accused to bail, ought to fix the amount of the 
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a person to receive and approve it. The point now made Gid net divest Stats 


clas te cine of Gos tie as in the one case there was no ANSLEY. 
Jer at all to admit to bail, and in the other there was only a general order as to 
of a particular grade. In neither of those cases was it the intention of 
to decide the present point, but only ‘to indicate the regular mode of 
g. Weare of the opinion that where a party enters into the obligation 
yship for the appearance of a person charged with crime, he incurs a civil 
" Mwation which, like all others, is to be considered in reference to the substance 
qi things. It is not an idle form; it means something. Now what does the dis- 
judge intend by his order? What did the parties intend when they complied 
a to comply with the same, and what obligation did they thereby 











‘We think inasmuch as the accused was in the custody of the Sheriff or his "4 
it may fairly be intended that the Sheriff and his deputies (no other per- 
gon being mentioned) were intended as the proper persons to take the bond, and 
a the accused nor his sureties, who have put this construction upon the 
of the court for the bond and have secured his discharge upon this construc- 
y, can now be permitted to gainsay this conclusion upon which they have acted. 
ay It is said that the condition of the bond is insufficient, and that it does 
}  gotembrace what is required by sec. 35, p. 165, Rev. Statutes. 
f We think the condition mentioned in the bond sufficient. 1 Chitty Crim. Law, 
p. 103. The accused gould not fail to know that it was for his appearance at the 
next term of the District Court, and from day to day and term te term until the 
™ } prosecution should be ended, or he should be discharged. 8 An. 79. The blank 
4 in the bond remaining unfilled did not materially change the character of the 
Dini 
® 7] 34 It is again urged that the accused was indicted for uttering and publish- 
; - ing as true a certain false forged and counterfeit order for the payment of money, 
©] «i inthe bond he binds himself to appear and answer a charge of forgery. 
'™ 7 Now, as there was no charge of forgery, technically speaking, pending against 
. him, it is contended there could be no forfeiture of the bond. 
fe The uttering of forged paper is prohibited in the same section of the statute as 
| | that of forgery, and is treated in writers on criminal law under the generic head 
|} of forgery. Now the term used either embraces the offence charged in the indict- 
ment or it does not. If it does, there can be no ground for the defendant’s ob- 
jection. If it does not, still the condition was also that the accused should not 
"| &part without leave of the court, and having violated this condition of the bond 
> | Wand his sureties are equally bound. State v. Ridding, 8 An. 79. 
} Actual notice to the accused to appear, under a bond in this form, was not 
fecessary,as by his ownsact it had become impossible. As has already been 
thown, a sufficient cause for the taking of the bond appears from the bond itself 
#8 Well as the entry on the minutes. 
Judgment affirmed. 
_Srorrorp, J., took no part in this judgment. 
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Tae Strate v. Tsomas Crawrorp, alias Roperr Crave, a 


Under an indictment for forgery and uttering as true a forged ‘order for the payment of s 
which was set forth in hac verba in the bill of indictment—the accused cannot except to the 
in evidence of an instrument corresponding exactly with that set forth in the indictmeft, - 
ground that it was styled in the bill ‘‘ an order for the payment of money ,’’ whereas it wag 
a “check.” 
A check is an order for the payment of money. 4 
Any lack of definiteness or technicality in the name given to the instrument alleged to ha 
forged, was cured by setting forth the instrument in full in the bill. 


PPEAL from the First District Court of New Orleans, Hunt, J. 
E. W. Moise, Attorney General, for the State. 

Srorrorp, J. This case comes up on a single bill of exceptions. 

The accused having been indicted for forging and for uttering as truea 
“ order for thie payment of money,” which was set forth in hec verba in the 
indictment, upon his trial excepted to the admission in evidence of an in 
corresponding exactly with that set out in the indictment, 7 the ground. 
it was styled in the bill an “ order for the payment of money,” whereas it wigiy” 
reality a “ check.” a4 

The objection was properly overruled. 

A. check is an order for the payment of money. Perit’ Law Die. 


+) PE 


f 


And if there were any lack of definiteness or technicality in the name givens” 


the instrument alleged to have been forged, it was cured by setting forth @ 

strument in full in the bill. Regina v. Williams, 2 Eng. Law and Equity: 

p- 533. 
Judgment affirmed. 


Pootry, Nicot & Co. v. J. Moornovse. 


An interlocutory order transferring a cause to another court does not occasion irreparable cs 
although it may occasion delay : and an appeal will not lie from such order. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Mott § Fraser, for appellants. Durant § Horner, for Syndic of Moo 
appellee. 

Merrick, C. J. This is a motion to dismiss the appeal which is taken 
an interlocutory order made by the Fourth District Court, directing this ¢ 
be transferred to the Sixth District Court and there cumulated with the inse 
proceedings of the defendant. 


The order seems to have been made under the 33d section of the Act of 1 


p. 437. 
The motion to dismiss the appeal is based on the ground that an inte 
order transferring a cause to another court does not occasion irreparable i 


G3 
Check. Edwards on Bills and Notes, pp. 57, 1. nel 
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it may occasion delay. The authorities seem to sustain this view of PooLey 
‘e's counsel, and we think the appeal must be dismissed, C. P., 538,566;  Moosnovss. 
y. Judice,3 M.171, 187; Kelly v. Breedlove, 9 M.,492; Todd v. Andrews, 
/8., 25; Powell v. Keller, 1 An., 25. 
itis, therefore, ordered, that the appeal in this case be dismissed at the costs of 
‘ant. * 
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Joun W. Anprews v. Arrnur Saucier. 






The principal object of an election is the casting of votes, and the unconstitutionality of the police pro 
yisions of an election law cannot render the votes illegal and thus disfranchise the electors ; the d 
‘citizens have the prerogative of voting, and the Legislature cannot, by encompassing with unconsti- A 
provisions an election law, make the votes of electors null and void. . 
> I the yotes of the citizens are deposited, the intent and design of an election areaccomplished. It would 
“eunwise to make an election depend on some unconstitutional provision of the police part of an 
‘ection law, or on the failure to comply with its directory provisions ; for then almost every election 
_ would be contested ; the people would be virtually deprived of their elective power, and the tenure 
of office would depend on the will of juries and courts. 
The public good demands that the will of the people, as determined at the ballot box, should not lightly 
it. be disturbed. 
tho Wthe voters think proper to go forward and vote under a defective law, those who were candidates 
i ought to be the last to complain, when the result has been affected by neither the unconstitutionality 
of the law, fraud, error, nor collusion. 
J Justices of the Peace are clothed with certain judicial powers ; but the Constitution makes a difference 
: * between Judges and Justices of the Peace. Justices of the Peace are not included in the word 
ep. Judges’ in the 82d Article of the Constitution which declares that ‘‘ it shall be the duty of the Legis- 
ee lature to fix the time for holding elections for all Judges, at a time which shall be different from that 
fixed for all other elections.’’ 


fy PPEAL from the Fourth District Court of New Orleans, Price, J. 


ie W. D. Hennen, for plaintiff and appellant. G. L. Bright and R. Hunt, for 
~ defendant. 


ara Gorz, J. Plaintiff and defendant were candidates for the office of Third Jus- 
he tice of the Peace of the parish of Orleans, at the election held on the 2d Novem- 
4 ber, 1857. 

It is admitted, defendant has received the majority of the votes cast, but the 
tight of defendant to the office is denied on four grounds which have been argued 
in the brief of the counsel of plaintiff with great ability and learning. 

The arguments of plaintiff will be considered briefly in their order, as we have 
fe not the time to extend our remarks as much as the importance of his propositions 
se merits. 

‘4 1. “ The election was held in accordance with the provisions of the Act of 19th 

March, 1857, entitled “ An Act relative to elections in the parish of Orleans,” and 

p§ this statute is unconstitutional and void.” 
at ~~ Itis unnecessary to decide the constitutionality or unconstitutionality of this 
& a law; for, if it were admitted to be unconstitutional, this would not render the 
OF = eetion null, inasmuch as it is a police law for the maintenance of order on elec- 
tion days. The principal object of an election is the casting of votes, and the 
Mneonstitutionality of the police provisions of an election law cannot render the 
Yotes illegal and thus disfranchise the electors; the citizens have the prerogative 
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amsyre of voting, and the Legislature cannot, by encompassing with 


SUPREME COURT OF LOUISIANA, 






police provisions an election law, make the votes of electors null and 

Act of 19th March provided for the police of elections, and its provision 

enforced at said election ; but if the election were held under the law of }) 

alleged by defendant, and the directory portions of this law were not follow, 

would not make the election null. Electors do not vote to carty out} 

created by the Legislature for the administration of voters; on the contrap 

are made for the benefit of the electors; there is an essential difference 

the act of voting, and the police or directory provisions of the law ix 

protect the deposit of the suffrages of the people. If the votes of the citizens - 
deposited, the intent and design of an election are accomplished. It ' 

unwise to make an election depend on some unconstitutional provision of the palit p. 25 

part of an election law, or on the failure to comply with its directory p It 

for then almost every election would be contested ; the people would be with 

deprived of their elective power, and the tenure of offices would depend o B 

will of juries and courts. The public good demands that the will of the pg relat 

as determined at the ballot box, should not lightly be disturbed. If the v0 stita 

think proper to go forward and vote under a defective law, those who were am late | 

didates ought to be the last to complain, when the result has been affected by tions 

neither the unconstitutionality of the law, fraud, error, nor collusion. last 

2. “The election of 2d November, 1857, was absolutely null, so far as relates of th 

to Justices of the Peace, because held in violation of Art. 82 of the Constitatin tatio 

of the State.” held 

This Article declares that “it shall be the duty of the Legislature, to fix the T 

time for holding elections for all Judges, at a time which shall be different from tion 

that fixed for all other elections.” elec 

The election for the office of Justice of the Peace was held on a day when ser. i 
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eral other offices were to be filled, and the question arises, is a Justice 
Peace a Judge within the meaning of this Article? We admit that a Justice 
the Peace has certain judicial powers, but there is a broad line of demareation 
between Justices of the Peace and Judges. We are of opinion that an exami 
tion of the Constitution shows, that Justices of the Peace are not included in 
word “ Judges” in the 82d Article of the Constitution. The Constitution 
a difference between Judges and Justices of the Peace. 

3. “That on the 2d November, 1857, there was no warrant of law for ay 
election of Justice of the Peace for the parish of Orleans.” 

The Constitution ordains that Justices of the Peace shall be elected every two 
years, and the Act of 1855, (Session Acts, p. 497,) has been interpreted by the 
official authorities as authorizing an election for Justices of the Peace on the 24 
of November, 1857. We admit that this law is not very lucid; but we are of 
opinion that plaintiff is estopped from objecting to the sufficiency of this 
to authorize the holding of an election for the office of Justice of the Peace. 
argues, that the election could not be legally held, and yet in his petition he pr 
that he may be decreed to be entitled to said office under said election. Hew 
a candidate for the office, and he thus recognised the validity of the law 
which the election was held. If he did not believe that the election 
validly held, he ought to have abstained from being a candidate or from pra 
that he may be declared to be elected, and this estoppel applies to all his 












tions. | 
4. “ That plaintiff's term of office has not expired.” ; de : 
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te of the Constitution declares that Justices of the Peace shall be elected 
+» term of two years. Plaintiff was commissioned by the Governor on the 
ly, 1856. He was commissioned vice Richard Richardson, deceased. He 
x er commissioned for the unexpired term of Richardson. It is clear, 
i by the Judge a quo, that as that term has expired, he cannot hold the 
; vd virtue of that commission for any longer period of time than Richardson 
= 


















jadgment of the lower court was in favor of defendant ; we can see no error 


















a Augustin v. Eggleston, 12 A., 366 ; People v. Cook, 14 Bar., N. Y. R., 
p- 259. Marbury v. ‘Madison, 1 Cranch’s R., 137. 
Itis, therefore, ordered, adjudged and decreed, that the judgment be affirmed 
be , ’ with costs. 
Bvonawan, J., concurring. The Act of 19th March, 1857, entitled “ An Act 
relative to elections in the parish of Orleans,” presents to my mind several uncon- 
ditational features. I will not, however, delay the decision of this cause at this 
as late period of the session, by replying to an argument in support of the constita- ° 
, tionality of that law, which has been only brought to my knowledge within the 
last two days :—because I am firmly persuaded that it does not lie in the mouth 
of the plaintiff, to contest the validity of this election, on the ground of unconsti- 
tutionality of the law under which it was held, or of the time at which it was 
held. 

The plaintiff alleges in his petition, that he himself was a candidate at that elec- 
tion; that he was elected, and that he is entitled to the office in virtue of such 
dection. The relief which he asks is “ that judgment may be rendered in favor 
of your petitioner. and against said Saucier, decreeing that the latter was not 
elected to the office of the Third Justice of the Peace for the parish of Orleans on 
the 2d November, 1857, but that your petitioner is entitled to said office, and 
to its exercise and emoluments.” 

Itis thus plain, that the plaintiff claims the benefit of an election which, he 
pleads, was tainted with the radical vice of unconstitutionality. 

If his plea was sustained, the only logical consequence that could follow, would 
be, that plaintiff should go out of court. The plea is suicidal. 

I concur in the affirmance of the judgment of the court below. 

Srorrorp, J., concurring. This is not a mere private contest, but a matter of 
public concern. And as I do not think that the plaintiffs allegations estop him 
from contesting the validity of the defendant’s election to the office of Third Jus- 
tice of the Peace for the parish of Orleans, I am compelled to notice, in some 
detail, the points which his counsel has presented in support of this appeal. 

I It is urged that the statute of March 19th, 1857, (Sess. Acts, p. 275,) 
entitled “ An Act relative to elections in the parish of Orleans,” under which, and 
under which alone, the defendant was elected, is wholly unconstitutional and void, 
If this be true, I do not perceive how a judgment declaring him to have been duly 
elected can, for a moment, stand. 

In entering upon an inquiry into the validity of that law, we must bear in mind 
that the city of New Orleans is not an independent sovereignty, which, like one 
of the States of this Union, has parted with a portion of its power, preserving all 
that is not expressly delegated, but that it is, like any of the parishes, or other 

_ municipal corporations of the State, subject to the Legislative control, except in 
so far as the State Constitution has prohibited the Legislature from acting or fur- © 
nished express rules for its action. , 
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% So far is the city from being a codrdinate and independent power ves 
Savage. attributes of sovereignty, that its very charter is constantly amend 
amended by the legislative will of the State. It is true, that legislative wi 

its limits in the Constitution, but in the Constitution alone. wo 

Now, the Constitution has not limited the right of the Legislature to re : 

elections in the parish of Orleans. On the contrary, that is a vital atteibals 
sovereignty which the State could not permanently part with, without creating’ 

; imperium tn imperio. Accordingly, the Legislature of the State has alwa asia 
. scribed the mode of elections in the city. In some of the details, that mode 
always differed from the mode prescribed for the country parishes. The 
a - tion declares the qualifications of voters ; it does not declare, but leaves ctl 
eral Assembly to declare and to change, if it will, the formalities and the m ; 

| the election. These include the designation of election precincts, the 
hours of election, the appointment of commissioners to receive, count and : 
the votes, the means of securing to the voters the free exercise of the right of sit 

frage, &c., &c. The Constitution has not vested power to fix the places of 1 

| . to appoint commissioners of elections, and to prescribe rules for the 
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elections, in the municipal authorities, or in the people of New Orleans, 
power is reserved to the Legislature, and if it may be delegated by the Legis, 
it may be resumed at its will. 
The Legislature formerly declared that the commissioners of election for each 
precinct in the city of New Orleans should be appointed, one by the Board of 
Aldermen, one by the Board of Assistant Aldermen, and one by the Police Board, 
Those Boards exercised the right of appointing commissioners solely by virtue of 
a legislative grant, which it was competent for the Legislature at any time fo with 
draw. In the Act before us that power has been withdrawn, and the appointment 
of commissioners of election is conferred upon a Central Board of Commissioner 
for the parish of Orleans, composed of the Mayor of the city, the Register of voter 
of the city, the Attorney General of the State, and two citizens of New Orleans 
who have resided in the State at least five years, to be appointed by the Governor. 
It was just as competent for the Legislature to designate this mode of 
the commissioners of election, as it was formerly to confer the right upon the three 
Boards. 
) But, it is said that the Legislature had no right to create a “ Central Board of 
Commissioners for the Parish of Orleans,” because of Article 124 of the Consti- d 
tution, which provides that “the citizens of the city of New Orleans shall have 
: the right of appointing the several public officers necessary for the administration 
| of the police of the said city, pursuant to the mode of elections which shall be 
prescribed by the Legislature ; provided, that the Mayor and Recorders shall a) 





ineligible to a seat in the General Assembly ; and the Mayor, Recordérs, Alder the | 
men and Assistant Aldermen shall be commissioned by the Governor as Justiees — eel 
of the Peace, and the Legislature may vest in them such criminal jurisdiction : ~ 
may be necessary for the punishment of minor crimes and offences, and as the ~ It 
police and good order of said city may require.” “a in 


But the Central Board of Commissioners is a Board for the parish of Orl 
not for the city merely. “4 
And its members are not “ public officers necessary for the administration of ie 
police of the said city ” within the meaning of the Article 124 of the Constitution 
_ The class of officers intended by that Article is clearly indicated by the specimens” 


a4 


given in the proviso, to wit, the Mayor, Recorders, Aldermen and Assistant Ak . 
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ent offices, purely municipal, having no concern in the regulation of 

tions, which is the business’ of the State. This Article did not inhibit the 
ure from creating new offices to be filled by appointment of the Governor 
infringing upon the administration of the police of New Orleans. So the 

of Register of Voters for the city of New Orleans has been created and is , 
ed by executive appointment, without any question of constitutionality being 
He is not in the category of the several public officers necessary for the 

ion of the police of New Orleans. His powers, like those of the Cen- 
Board of Commissioners for the parish, do not interfere with the administra- 


| tionof the police of the city ; they concern elections only, which are matters to 


he regulated by the State Legislature, and are not within the province of munici- 


_ paladministration, except in so far as the Legislature may choose to place them 


This is obvious, not only from the very nature of sovereignty, but even from the 


language of that Article of the Constitution which is mainly relied on to defeat 

law; it declares that “ the citizens of the city of New Orleans shall have the 

of appointing the several public officers necessary for the administration of 

the police of the said city,” not by an election conducted in any manner they 

plense, but pursuant to the mode of elections which shall be prescribed by the Legis- 
Ioture.” Art. 124. 

Amore complete recognition of the legislative power to regulate elections even 


_ for the municipal officers of New Orleans, cannot be conceived. The mode of 


elections embraces the whole subject of precincts, polls, commissioners, returns, and 
miles for the protection of the right of suffrage. 

To my mind, there is no force in the objection, that the Attorney General can- 
not lawfully sit as a member of the Board of Commissioners, because he is classed 
#88 judicial officer. His duties in the Board are not incompatible with his station, 
and if he chooses to accept and perform them, there is no bar in the Constitution 
tohisdoing so. His place in the Board is not a civil office of emolument. An 
Attorney General may be a Commissioner under a special statute. 

This Board is required “ to appoint all Commissioners of Elections in the parish 
of Orleans,” “ to designate the places of holding the polls in the several precincts 
in the parish and city,” and “ to make or cause to be made the necessary arrange- 
ments*at each poll for convenient approach to the ballot box, and easy egress 
therefrom, and so to provide that the ballot-box, during the election, may be seen 


“bythe public, so that the voter may see his ballot deposited therein.” 


I think it clear that the Legislature had power to create such a Board and to 
confer upon it these powers. 

But it is said that sections 2, 3 and 4 of the Act, providing for a subdivision of 
the precincts into different polls, violate Article 13 of the Constitution, which 
declares that “no person shall be entitled to vote at any election held in this 
State, except in the parish of his residence, and, in cities and towns divided into 
eketion precincts, in the election precinct in which he resides.” 

It is the Constitution which restricts the right of the voter, not the law. He 


_ f@aanot vote out of the election precinct in which he resides. He may vote within 


it Counsel argue that he may vote anywhere within it. If so, he would have 


theright to demand that the ballot-box be brought to his house. But the Con- 
‘Mitation has secured him no such right. He may vote in his precinct, if he 


8 to go to the poll which the advertisements published by authority tell him 


‘ts the place where his ballot will be received. There is no unconstitutionality in 
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having more than one poll in such precinct, and in warning registered I 
names beginning with certain letters will be received at one poll, and LP 
ning with different letters at another only. It is a provision to fac a 
to restrict the right of suffrage, and is well calculated to avert the danger ¢ , ‘atu 
riots and disorders. differ 
The provision in sections 9 and 32, that the cify of New Orleans and the P _ Ba 
Jury of the Right Bank shall pay proportionally the salary of $500 each # Pence 
two members of the Central Board of Commissioners appointed from amo for th 
citizens of New Orleans, and the office expenses of the Board not exceeding $j tion 4 
can, in no event, vitiate'the organization ot the Board or taint the 4 the I 
nullity. i eecti 
Nor can the provision in section 14, that the Board is authorized to use af) I 
election poll “any building belonging to the city of New Orleans or 7 of a 
Orleans, or, if necessary, rent proper buildings for the occasion,” have the was 1 
destroying the law. to th 
The Act is entitled “ An Act relative to elections in the parish of @ of set 
and all its provisions seem to relate to that general subject. It is not, ¢ our 
null by reason of the 115th Article of the Constitution. of an 
For the purpose of reaching a conclusion upon the merits of this cause, years 
are all the constitutional questions which I find it material to notice. shoul 
others urged against other sections of the law which I will consider whena shall 
case arises. For I find that the first fifteen and the last two sections oft the o 
taken together may well stand as the law regulating elections in the IV 





Orleans, even if every other section were declared null and void. All the othe § he h 
sections concern only the Superintendent of Elections and his deputies, a ; 
preservation of order on election days, constituting what may well be called tie” 
“ police portion ” of the bill. The portion composed of the first fifteen and lat” Th 
two sections is entire and distinct from the other sections, and may therefore, under 
a well settled rule of construction, subsist without the police portion. That pat , 
of the law which is complete in itself and constitutional, would not be affectel 
even if all the rest were unconstitutional. Campbell v. Union Bank, 6 How. Mis 
625. If an independent provision, not in its nature and connection essential tothe” 
other parts of the statute, be unconstitutional, it may be treated as a nullity, 
leaving the rest of the enactment to stand as valid. Exchange Bank v. Hinds, 
3 Ohio (N. 8.) 1. See also Ely v. Thompson, 3 A. K. Marshall, 70 ; Fisher’, 
McGin, 1 Gray, 1; Bank of Hamilton v. Dudley, 2 Pet. 492, 526; State v. Alles,” 
2 McCord, 55; Clark v. Ellis, 2 Black,8; Steel v. State, 5 Black, 110; ie 
mouth v. North Yarmouth, 34 Maine, 411. — 

Holding these views, it is unnecessary for me now to express an opinion’ k 
the police portion of the election law. 

The present election was, therefore, in my opinion, held under a law whie 
valid so far as it provided for the precincts, the polls, and the mode of apy 
Commissioners of Election. Those Commissioners receiving their appoi 
from the Central Board of Commissioners for the parish of Orleans, a 
organized Board, had power to receive and count the votes, and their retw J 
by consequence official. If that Board had not a legal existence under the Consli 
tution, it would follow that there were no Commissioners of Election, and@ 
returns of persons acting without any legal authority, would be utterly we 
It would be as if a voluntary election had been held by private perso: 
would amount to nothing before the law. 
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appellant urges that there could be no valid election for a Justice of. ; 
Yeace on the same day with other elections, because a Justice of the Peace is SAUCER. 
“Judge, and by Article 82 of the Constitution it is made “the duty of the Legis- 
a sre to fix the time for holding elections of all Judges at a time which shall be 
" different from that fixed for all other elections.” 

_ Bat Iam of the opinion that Article 78, which declares that Justices of .the 

«shall be elected by the qualified electors of each parish, district or ward, 

forthe term of two years in such manner, and shall have such criminal jurisdic- 
tion as shall be provided by law,” controls this subject, and leaves it optional with 
the Legislature to fix the time of election, even on the same day with other 
elections. 
_ IJ. But it is contended that no law had been passed fixing the time or manner 
of an election for Justices of the Peace in New Orleans; so that the election 
yas without warrant of law. The Act of March 15th, 1855, (p. 497,) “relative 
to the Justices of the Peace for the parish of Orleans,” provided for the election 
ofseven Justices of the Peace ” at every general election for Clerks of the District 
Gourts in the parish of Orleans.” The elections under this Act began at the time 
of an election for Clerks of the District Courts. They hold their offices for four 
yeats, Justices of the Peace for two. This Act, which is most carelessly worded, 
should, I think, be interpreted to mean that Justices of the Peace, in this parish, 
shall be elected at every general election, which occurs once in two years. It is 
Ad] the only way to harmonize the Jaw and the Constitution. 
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4] © IV. Finally, the plaintiff contends that his term of office had not expired. But 
“7 be held “in the place of Richardson,’ deceased.” If Richardson had lived, his 
the term would have expired at the period of the election in contest ; and so, I think, 
ltie | did the plaintiff's. 
4 Thus, although by a differnnt route, I have reached the conclusion of my col- 
leagues, that the judgment appealed from should be affirmed. 
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ry. ° N. N. Desrrenan v. Gasrien T. M. Fazenpe. 
a Prescription against a demand for the recovery of the value of improvements put on land is suspended 
. while the action for its recovery is pending. 
- PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
; P. E. Bonford, for plaintiff and appellant. H. Train and H. Dugué, for 
. | defendant. 





Merrick, C. J. On the 17th day of October, 1837, Nicholas N. Destrehan 
sold to the defendant, by reference to a plan, square No. 17 in Mechanics’ village, 
o the right bank of the Mississippi, in the parish of Jefferson, for the sum of 
$600, A notarial act was passed authenticating the sale. 

The purchaser desiring to be put in possession, and having called upon the ven- 
dor for this purpose, the latter, with his surveyor, made a survey of the supposed 
| Mquare, set the stakes, marking the corners of the same, and put the defendant in 
_ Possession. The latter enclosed the property thus delivered to him by fence, built 
_ 4 dwelling house, out buildings, and made other improvements, and resided there 
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with his family.- He also mortgaged the property to the Carrollton F 
trehan was all the while cognizant of defendant’s possession and improve 
- On the 11th of May, 1841, the plaintiff instituted the present suit asa sim 
petitory action to recover the property in possession of the defendant, it appess 
that he had been put in possession of square No. 18 instead of No. 17 ¢ Ps 
by his deed. ee Gory 

The defendant answered by a general denial, and also cummed setting forth 9 
the facts relative to the delivery, and praying that his possession be mai © 
that if it be decreed that he should be evicted, then he prays he be paid ‘a > 
the value of his improvements and damages, and for general relief. aia Sto 

The case was tried in 1842, and judgment rendered in favor of the defendant, + jal 
quieting him in his possession. On an application for a new trial on behalf ofthe se 
plaintiff, the judgment was set aside. The case was permitted to remain inthis 
condition (the plaintiff having in the meantime died) until the 31st of March, 
1856, when the defendant filed a supplemental answer making the widow agg 
heirs of Destrehan parties to the suit, and alleging that the defendant was 
that plaintiffs should recover the property on paying to him the full value of the — 
same, with the buildings and improvement erected thereon, viz, $2,500, & price 
which was offered defendant during the time plaintiff was slandering his titleang — 
which could not be sold by petitioner for that or any other price, owing to plain 
tiff’s misrepresentations, &c. s 

Defendant prayed in his supplemental answer for judgment for said sum of — 
$2,500 on petitioner’s delivering to said heirs the property sued for, defendant 
renouncing all his other claims in reconvention in the premises, and he also prayed ' 
for general relief. ey 

The heirs of Destrehan when cited, moved to strike out this last answer, which. 
being refused, they excepted. 

Their objections were : ve 

1st. That they had never made themselves parties, and they refuse to consider 
themselves parties or proceed with the cause. 

2d. That the demand contained in the supplemental answer was not the proper 
subject of a reconventional demand, not being necessarily connected with the prin 
cipal action. 

3d. Because the said defendant cannot legally compel these appearers to inter- 
vene in the cause, or proceed with the same, or to answer the matter co: in 
the supplemental answer and reconventional demand. 

The plaintiffs renew their plea of prescription in this court, and plead the pre 
scriptions of one, three, four, five, ten and twenty years, in bar of defendant's re- 
conventional demand contained in the supplemental answer filed in March, 1856. 

There was judgment rescinding the sale and decreeing defendant $1,100, with 
legal interest from 31st March, 1856, and plaintiffs appeal. 

The motion to strike out the amended answer making parties and the reconygn- 
tional demand was properly refused.. The defendant was not compelled, after issue 
joined, to await the tardy action of the plaintiff, and thus forever remain in court, 
subject to a revival of the action against him at the caprice of the heirs of eal , | 
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deceased plaintiff. C. P. 21,120,361; 8 An. 54; 15 La. 376. 

He had a reconventional demand against plaintiff and we see no objection to. 
his issuing citations, as was done in this case, and citing the heirs to answer such — e 
demand, although the answer to the reconventional demand is not required'to be 
in writing. See Donnell vy. Parrott, 10 An. 703, and cases cited. rae a e 
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do we sce any objection to the reconventional demand,: on the ground — D=s™EBHAN 
not connected with the principal demand. ‘ FAzkNDE. q 
pee plaintiff, in violation of his-act of sale, delivered the lot in question to the . 7 






under an erroneous description ; he stood silently by for four years, and 
‘ ~~ gawithe defendant put valuable improvements upon the property he had so delivered 
and then he sought to recover the lot back with its improvements, without so 
awe as offering the slightest recompense for the improvement and damages which 
oceasioned. The reconventional demand grows directly out of plaintiff ’s 
in reference to the property sued for, and is covered by the example given 
jn Art. 375 of the Code of Practice. 
. . }t remains now to consider the plea of prescription. 
. So long as the plaintiff in a petitory action prosecutes his action for the re- 
covery of the property, there can be no prescription against the defendant's recon- 
yentional demand to recover the value of the improvements. That is incident to 
therecovery. The plaintiff’s action for the recovery of this property was still 
when defendant had the case set down for trial, and so far as the value of 
the improvement is concerned, there was no prescription. But the reconventional 
demand claims damages for the conduct of the plaintiff in reference to this. pro- 
perty., The first answer was filed immediately after the institution of the suit and 
the answer filed in 1856 does not materially vary the issue formed by the first 
answer. Neither answer claims a rescission of the original sale, and the relief 
granted by the Judge was under the prayer for general relief. If the reconven- 
tional demand had been merely an action of rescission, perhaps the prescription of 
ten years would have applied under Art. 2218 C. C. 2 An. 443. But such is 
not the demand ; and by the judgment of the District Court, the plaintiffs have 
recovered more than tendered by the defendant. But he does not appeal. 

It may be said that the value of the square really sold, figures in the estimate 
formed by the District Judge in arriving at the amount of the damages decreed 
the defendant. In answer to this we have to say, that the conduct of the original 
plaintiff occasioned the defendant a much larger amount of damages than that allowed 
by the District Judge, and had the judgment been for $1,100, without rescinding 
the sale, we should have been inclined to affirm the same. 

Judgment affirmed. : 
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Tue Srate v. F. Vicorevx, alias Frank. 
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The law vests in the District Judge the discretionary power of continuing a case, if he thinks justice 
requires it—there is no law to prevent him from granting a brief delay even during the progress of 
acause for the purpose of summoning a new witness, either for the State or the accused. But an 
abuse of this power which might operate prejudicially to the accused, will not be sanctioned ; it must 
be a proper case. 
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PPEAL from the First District Court of New Orleans, Hunt, J. 
E. W. Moise, Attorney General, for the State. 2. M. Reynolds and J. M. 
Leggett, for the appellant. - 
Merrick, C. J. .The case comes up on a single bill of exception. 
» The accused was on his trial for murder. The acts of the court of which he 
complains, are stated in the bill of exceptions as follows, viz : 
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“ Be it remembered that on the trial of this cause, and after the Attorney( 
ral had declared himself ready for trial, and the jury empannelled, and all the 
nesses for the prosecution having been examined, the Attorney General 
that he was taken by surprise in not being able to establish a fact by the 
a fact stated in their testimony before the Recorder, but which the witness gf 
















Tb 
was an error; the Attorney General asked for a subpeena for a witness who asot 
never been subpcenaed, and prayed that the case be suspended for the pu Th 
getting said witness. The case was suspended by order of the court, the Te 


brought in after 'some time and examined ; to which ruling, and examinati with 
said witness, Jamison, the defendant, by counsel excepted, and now prays this, i 
bill, be signed, which was done accordingly, and before the defendant declined 
offering any evidence. a 
24th November, 1857. (Signed) T. G. Hunt, Judge” 3 
Waiving the objection that the bill of exception does not state the ground wen 
which the testimony was excepted to, and considering the objections urged by 
appellant’s counsel as those urged in the lower court, we discover no such error ag 
will vitiate the verdict er judgment of the court thereon. va 
The law vests in the District Judge the discretionary power of continuing the — 
case if he thinks justice requires it. He controls the adjournments of his courts 
from day to day, and we are not aware of any law which prevents him from grant | 
ing a brief delay (in a proper case) even during the progress of a cause, for the : 
purpose of summioning a ‘new witness, either for the State or the accused. | _ 
But it is urged, that if the court is permitted to delay the case for one witnes, — 
it might be delayed for many—if for one hour, it might be for a day or a month, — 
and thus the accused would be prevented from having a fair, speedy and impar 
tial trial, and thus he might be taken by surprise and prevented from showing — 
the character of the witnesses, suddenly confronted with him, and of rebutting ~ 
their evidence. 1 2 
An abuse of the power vested in the District Judge, might operate prejudice — 
ally to the accused, in this as in other cases, but it is not pretended that therewas 
any abuse of power in the present instance. There is nothing to show that the 
District Judge delayed the case an unreasonable length of time, nor that the ae 
cused was taken by surprise by the testimony elicited from the witness, or thathe — 
was in any other manner prejudiced by the introduction of the proof considered 
in a legal point of view. 
Judgment affirmed. 
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Emanvet Biessey & Co. v. New Orteans Om Facrory. «3 

a 

Where the recor? shows that an answer was filed on the same day that a judgment by default ws th 

made final, but no order is shown setting aside the default, it will be presumed that the ne ce 
filed after the default had been confirmed a 

Mg : F p 

PPEAL from the Sixth District Court of New Orleans, Howell, J. ues Si 

Whitaker § Fellows, for plaintiff and appellee. F. Perin, for defendants. th 

Srorrorp, J. The oaly complaint of the appellant is that a judgment by : 


default was confirmed against him when an answer had been filed. ate 
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‘gppears a general denial in the record, purporting to have been filed upon — 

. ne day that the judgment by default was made final. N. 0. Om Factory 
~ Bat it does not appear that the defendant filed it in open court, or procured the 

F ‘geual‘order to have the judgment by default set aside. 

Phe presumption, therefore, is that the court did its duty, and that the defen- 

dant filed his answer after the judgment by default had been confirmed. 
© The prayer for damages, we think, should be allowed. 

tis, therefore, ordered and decreed, that the judgment appealed from be affirmed, 

with costs, and forty dollars damages as for a frivolous appeal. 
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Tomas Farrewi v. H. F. Kuvwpr. 


Where the plaintiff in execution procured the appointment of a curator ad hoe to represent defendant in 
the appointment of an appraiser, the absence of the defendant or other sufficient cause must be 
shown to justify the appointment. 

And if the debtor conceals himself, besides service upon the curator ad hoc appointed to represent him, 
notice should also be left at the place where the defendant last resided. 


oie, 
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PPEAL from the Fifth District Court of New Orleans. 
A. G. Semmes, for plaintiff and appellant.” A. § A. Pitot, for defendant, 

Merrick, C. J. This suit is brought to set aside a Sheriff’s sale of a lot of 
ground and buildings in the city of New Orleans. 

The defendant obtained an order of seizure and sale against the plaintiff, and 
after a notice of the issuing of the same, and the seizure of the lot in question, 
the Sheriff attempted to serve notice upon Farrell to appoint appraisers, but not 
finding him at the place where he had served the previous notices, he returned 
that he had removed from his domicil on Gironde Street, where service had been 
made on him at No. 27, and that he could not be found after diligent search in 
the neighborhood, and among his acquaintances. 

Thereupon a curator ad hoc was appointed to represent the defendant, upon 
whom (such curator) the notices were served. 

* The plaintiff in the execution bought the property at the first offering at two- 
thirds of the appraisement. 

The proof shows that the plaintiff was a resident of the city and that he was 
not absent during the time that the defendant was proceeding to make the sale 
under his executory process against him, but he was residing with a brother-in- 
law on Constance steeet. The information which the Deputy Sheriff received 
was not sufficient to induce the belief that plaintiff had left the city ; for he was 
~‘] informed by Sullivan that the plaintiff lived somewhere near Annunciation square 
or, as the Deputy Sheriff says, in the upper part of the city. 

It is contended, on the part of the plaintiff, that this was not a proper case for 
} the appointment of a curator ad hoc, because the defendant in the executory pro- 
cess was not an absentee. The right of courts to appoint a curator ad hoc to re- 
oe present a party or an absentee in proceedings in execution, arises from the provi- 
sions of law in pari materia, and we are by no means prepared to say that where 
the defendant in execution secretes himself in order to prevent a service of pro- 
ees8 or notice upon him, it would not be proper to make such appointment. 
Thompson v. Barrow, 7 An. 670. But in the case before us there is no proof to 
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show that the plaintiff absented himself in order to defeat the executory pm 
ings. On the contrary, it appears that he continued to rent the a 
or three months after the sale. 

The plaintiff in execution who undertakes to appoint a curator ad hoe t 
sent the defendant, should be ready to prove his absence, or other sufficient ty 
for the appointment. 

Under our laws parties cannot be deprived of their property without 
compliance with the forms of law. 9 L. R. 543. Article 671 of the Code, 
Practice requires service of notice upon the defendant, either by the delivery gf, 
written notice to him in person, or left at his usual place of residence, to 
on the day, place and hour fixed by the Sheriff, for the purpose of naming hisgy 
praiser. If the debtor conceal himself, besides service upon the curator ad hy 
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appointed to represent him, it would seem that notice should also be left at thy: 

place where the defendant last resided. C, OC. 253. % 
We do not think that the facts proven justified the appointment of the curatge 

ad hoc ; a further effort should have been made to find the defendant. See 9 ey 


531: 3 An. 390. 4 

The defendant in this suit reconvenes for the amount of repairs which he ha 
put upon the property, the taxes he has paid and the cost of a policy of in 
taken out by him, and costs of the executory process, amounting to the sum of 
$179 92, and withdraws from the consideration of the court the claim upon ii ¥ 
promissory note for $750 and interest. It is clear that the defendant cannot 
cover in this suit the cost of his policy of insurance, which is personal to hi it 
nor the costs in the executory process, which are incidents of that proceeding, 
and stand or fall with it. 

As we shall decree to the plaintiff the revenues of the property, we think ; 
have jurisdiction to make a deduction on account of the payment of taxes, thy ie 
repairs, etc., and that $96 43 should be allowed for the same. As the plaint 
continued to hold the property some time after the Sheriff’s sale, the defendant 
ought not to be charged with the revenues of the property until after the firstef 
January, 1856. ba La 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed, and it is now ordered, adjudged and decreed, that ; 
said Sheriff’s sale be held null and void, and that the plaintiff do recover of thé 
defendant the said lot of ground and buildings thereon situated in the cityot 
New Orleans, in the square bounded by St. Paul, Gravier, Perdido and Girone” 
streets, designated as Lot No. 24, and more particularly described in plaintiff 
petition, and the sum of fifteen dollars. per month revenue for the rents of said 
property from the first day of January, 1856, until the same shall be delivereato” 
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the plaintiff under this decree, subject to a deduction of $96 43, for repairs m 
upon the property and taxes paid by the defendant, and reserving to the def 
any rights he may have under his order of seizure and sale and the said note 
mortgage annexed to the same. And it is further ordered that the defendant pay” 
the costs of both courts. ie 
Bucnanan, J., took no part in this decision. : 
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% Conery . R. A. Crark, Owner of Steamer R. L. Cobb—Dyas & Co. 
r v. Same—Joun Yearman v. Same. , 


Asoizare made under a judgment against a simulated purchaser of a steamboat, the creditor being 
‘aware of the simulation, will not have a preference over attaching creditors who proceed against the 


real owner of the boat. 
Aparty who suffers a boat te be registered in his nam>2, and thus holds himself out to the world as a 


teal owner, cannot claim as regards the debts of the boat to be in any better position, than if he was 
the real owner. 





4 PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
s Hunton § Miller, for appellants. Collins § Wooldridge, for appellees. 


, Bucuanan, J. An appeal is taken, on motion, by Dyas, another by Yeatman, 
from a judgment of distribution of the proceeds of a steamboat. There were a 
2» great many claimants for wages, materials, supplies, &c., but the appellants only 
named in their appeal bond, as obligees, the following parties, E. Conery, Cobb, 
Wood & Co., Bryan & Robinson, R. Yeatman § Co. and R. G. Kyle & Co. 

A motion is now made for the dismissal of the appeals on the ground, that a 
number of other parties to this concurso have not been made parties to the ap- 
peal. On examination of the record, we find that those parties are not interested 
in maintaining the judgnient which is appealed from. That judgment allots the 
whole fund arising from the sale of the steamboat, to the obligors above named, 
in preference to the other claimants. Under that judgment, therefore, the parties 
named in this motion to dismiss, are entitled to nothing, and, consequently, will 
lose nothing by its reversal. 

Rule dismissed. 
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Cour, J. This is an appeal from a judgment of distribution of the proceeds 
of sale of the steamboat R. L. Cobb. 

The correctness of the different claims is not contested ; the only question is to 
the privilege and rank of the creditors, in the distribution of the funds in the 

hands of the Sheriff. 

Dyas & Co. and John Yeatman have appealed ; they contest only the prece- 
dence of rank allowed over them to E. Conery, Cobb, Wood & Co. (assignees of 
Shaw & Zunts), R. Yeatman § Co., R. G. Kyle & Co. and Bryan & Robinson. 

It appears that Lewis Northern built the steamboat for account of himself and 
Kelly § Co., and at the time of the seizure was master and owner of three-fourths 
thereof. 

She was registered by Northern in the names of R. L. Cobb and J. B. Evans 
of Kentucky, as owners, to protect her, as is alleged, from certain old debts then 
existing against Northern, of which Dyas § Co., a part of the present appellants, 
held one. 

Afterwards, the boat becoming embarrassed with debts, and R. L. Cobb and 
Evans, desiring to relieve themselves from the liabilities which they had incurred, 
and were incurring as registered owners, sent their agent, G. L. Cobb, to New 
Orleans, with plenary power to change the registry and to take care of their in- 
terests. 

Accordingly, on the 14th of March, 1856, G. L. Cobb passed the title to the 

40 . , 


x) ae ae ee 
= . ee Et eins 


~- 


y th al 





—— 


ie 


re 






ei 


SUPREME COURT OF LOUISIANA, 






boat to R. A. Clark, a young man without means, an out-door clerk of R. 

man § Co., who paid nothing for the boat and took no control over her, 
The testimony establishes that this sale to Clark was a mere simulation, and 

that the object of the transfer, as is admitted by G. L. Cobb, “ was merely “— 

the title out of Cobb and Evans.” 


On the day succeeding this transfer, Conery, the plaintiff, instituted cuit ogi 


Clark for $3,500, on a note or due-bill given by Northern on account of the boat 

Judgment was immediately confessed by Clark, and to this judgment Gf 
Cobb was subrogated. 

In each of the other cases of the appellees, before this court, R. A, Clark cm 
fessed judgment, and in each case G. L. Cobb was subrogated by order of court, 
except in the case of Cobb, Wood § Co. 

It also appears from the testimony, that G. L. Cobb, in taking a subrogation of 
the several judgments in favor of the appellees, was acting for his brother, R. J, 
Cobb, and that in reality R. L. Cobb, and not G. L. Cobb, was the party subro- 
gated. 

As R. L. Cobb was registered as an owner of this boat, his payment of thene 
debts through his agent, G. L. Cobb, prior to the judgment of distribution, must 
be considered as having been made for the benefit of the boat ; and his payment 
thereof extinguished these debts, and as the subrogations were entered of record 
prior to the distribution, the judgment of the District Court was in favor of par. 
ties whose debts had already been paid, who had no further interest and was, 
therefore, erroneous. 

The claim of Cobb, Wood § Co., who sue as assignees of Shaw & Zunts, was 
not privileged, for it accrued more than sixty days before the seizure. 


The claims of the other appellees do not appear to have been privileged as - 


against this boat, not having accrued within sixty days before the seizure, or not 
being of privileged character. 

These debts not being a privilege, could only be legally enforced by suit against 
the owners of the boat; and when G. L. Cobb for R. L. Cobb paid these claims, 
he became the creditor of the owners of the boat for so much money paid. Neither 
he nor the appellees had a right to proceed against the boat itself, for debts not 
privileged. 

It appears, also, that the appellees must have known they were procul 
against a simulated purchaser, when they sued Clark, for Giles Cobb admits, that 
these suits were instituted and the judgments confessed by Clark at his “ instign 
tion.” 

The evidence thus shows, that R. L. Cobb, by his agent G. L. Cobb, madea 
simulated transfer of title to R. A. Clark, procured suits to be brought agaimt 
Clark on debts he did not owe (for Clark, even as a bona fide purchaser would 
not be liable for debts not privileged, and which were created before his ‘pur 
chase,) caused Clark to confess judgments with privilege on property he didnot 
own, and for debts which he did not owe, and now by virtue of such judgments 
demands the proceeds of a steamboat which belonged to L. Northern and = 
§ Co. 

We are of opinion that R. L. Cobb, by paying the unprivileged debts held by 
the appellees against the owners of this boat, became the ordinary creditor of 


said owners, Northern and Kelly § Co., for the amounts so paid, and that theab — 
tachments sued out by the appellants gave them a privilege upon three tear ‘4 


the fund in court: that being Northern’s interest. 
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: te would here remark, that none of the appellees attached the boat ; but that 
they seized it under executions issued by virtue of their said judgments, and we 


greof opinion that judgments against a simulated purchaser, when the judgment 
qreditors were aware of the simulation, ought not to have a preference over at- 
taching creditors who proceed against the real owner of the boat. 

We are also of opinion, as R. L. Cobb was one of the registered owners of the 
poat and liable in solido for its debts, that when he paid the judgments of Conery 
and others, then the debts of the firm that owned the boat to that amount were 
extinguished, and as no debts of the partnership having a superior claim to the 
attaching creditors, who are appellants, remain, the individual creditors of one of 
the real owners, Northern, are entitled to be paid. 

We would also observe, that Northern & Co. were the real owners of the boat, 
and R. L. Cobb § Co. the registered owners, and it was by their consent and to 


. their knowledge that they were so registered. 


They being registered as owners were responsible for the debts, and when one 
ot the registered owners pays the debts of a boat, he must be considered to have 

id them for the firm of which he is a member, as the owners of a steamboat 
are bound in solido. And so far as creditors are concerned, the real owner, and 
the one registered as owner, by his knowledge and consent must be considered as 
equally liable and as constituting one firm. 

It may be unfortunate for R. L. Cobb to be rendered liable, but he put himself 
in this position by being registered as owner, and he ought to suffer rather than 
jnnocent creditors. 

R. L. Cobb, being a registered owner, cannot claim to be in any better position 
than if he was the real owner. If he had been the real owner and had paid the 
debts, then the partnership debts for that amount would have been satisfied ; the 
game result must follow on the ground that he is a registered owner and holds 
himself thus out to the world asa real owner. The adverse doctrine would in- 
dace collusion between the registered and the real owner, and the registered 
owner would conceal or disclose his real position, as it might enable the real 
owner to defraud his creditors. 

If the controversy as to the subrogation was between Northern, one of the real 
owners, and R. L. Cobb, one of the registered owners, then the subrogation might 
entitle R. L. Cobb to be paid, for, as we before observed, he became by the sub- 
rogation the ordinary creditor of the real owners, but he cannot claim to be paid 
in preference, when the controversy is between the individual creditors of North- 
ern gnd R. L. Cobb, who has been subrogated to the rights of judgment creditors 
of the buat ; for these judgments must be considered as extinguished the moment 
they are paid by R. L. Cobb, and he cannot be allowed a preference on account 
of the payment, for he was responsible as registered owner. 

It is objected that the individual creditors of Northern eannot be paid out of 
the assets of the partnership until the partnership debts are satisfied. 

But no debts of this character having priority over the appellants, who are at- 
taching creditors, are shown to exist ; and ‘besides, this objection comes with a 
bad grace from appellees, for appellants are, it is true, suing one of the partners 
only, but the appellees are suing neither of them but R. A. Clark only. 

It is also objected, that the testimony of Northern ought not to have been re- 
ceived, but it was taken without objection, and besides, it could not legally have 
been excluded. 

With relation to the two appellants, we would observe that John Yeatman is 
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entitled® to have his claim first satisfied out of the fund’ in court, as his af 
ment was prior to that of Dyas § Co. ol 
It is, therefore, ordered, adjudged and decreed, that the judgment be amen 
as follows, to wit: That John Yeatman, one of the appellants, shall reco 
Lewis Northern two thousand dollars, with five per centum interest thereon fy 
the 15th of October, 1855, and that Dyas § Co., appellants, recover of 






Northern sixteen hundred and two dollars and thirty-seven cents, and thegia 


- 


Yeatman is declared to have the priority over said Dyas § Co., and shall 
said claim first satisfied out of two-thirds of the fund in court, and the said Joly 
Yeatman and Dyas § Co. are decreed to have a privilege on two-thirds of thy 
proceeds of the sale of the steamboat R. L. Cobb; and it is further ordered, ag 
judged and decreed, that said John Yeatman first, and said Dyas § Co.seeond, 
shall be paid their said claims out of said two-thirds of said fund, proceeds of saig 
steamboat, in preference to the judgments of the appellees, E. Conery, Cob 
Wood & Co., (assignees of Shaw & Zunts,) R. Yeatman § Co., Bryan § Robim. 
son, and R. G. Kyle & Co. And it is ordered and decreed, that the judgmentig 
all other respects remain undisturbed and be affirmed, and that the costs of this 
appeal be paid by said appellees. 

Mr. Justice Voorutes took no part in this decision on account of indisponitias 

Sporrorp, J., dissenting. The enrolment of ships and other vessels is made 
necessary for revenue purposes and with a view to what may be called the police 
of the seas and rivers. There is no important analogy between these regulations 
and State registry laws, intended to give notice of titles to lands and slaves. 4 
steamboat is personal property ; the boat herself responds for her debts, and all 
her real owners, engaged in the business of carrying freights and passengers for 
hire, are bound in sol:do, under the Louisiana Code, for her debts. I say her real 
owners are so bound, whether the enrolment is in their name or not ; and one whe 
is not a real owner or part owner, is not necessarily and in all cases bound, im his 
personal capacity for her debts, although he permit the vessel to be registered ia 
his name. 

This is settled by authority. “The registry of a ship is not of itself evidence 
of property, except so far as it is confirmed by some auxiliary circumstance show- 
ing that it was made by the authority or assent of the person named in it, and 
who is sought to be charged as owner. Without such connecting proof, them 
gister has not been held to be even prima facie evidence to charge a person as 
owner ; and even with such proof, it is not conclusive evidence of ownership; for 
an equitable title may well consist with the documentary title at the customhouse 
in another.” 1 Green. Ev. 3 494. 

Now, the appellants’ whole case rests: upon this very principle : that the at 
ment is not proof of ownership; they allege and contend they have proved, that 
R. L., Cobb (formerly registered as part-owner) was no part-owner, and thathe 
had no interest whatever in the boat, which belonged entirely to Lewis Northem 
and Kelly & Co., in whose names she was never registered. Be it so. Then it 
follows, by their own allegations, that R. L. Cobb was not bound for the debts in 
his individual capacity ; not being bound for the debts, he could buy themand 


take a valid conventional subrogation to the rights of the creditors ; he didso; 
the appellants frankly: admit that the claims of the seizing creditors to whid : 
R. L. Cobb has been subrogated of record, were just debts of the real owners @ — 
the boat; under these claims, the boat has been seized and sold; the seimm® ~ 

invested these creditors with a right of priority upon the proceeds ; by claiming® 
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portion of the proceeds themselves, the appellants affirm the Sheriff's sale ; so that 
the only question is, could R. L. Cobb lawfully buy up the just claims of E. Conery, 

é& Robinson, and others, then pending in court, and take a subrogation to 
therights which they had acquired by their seizure. 

Jam of opinion that he could; that there was no fraudulent simulation ; that 
the whole purpose of the nominal changes of title in the boat was to secure just 
debts incurred in running her by her real owners, Northern, and Kelly § Co., in 
wlido, and for which the boat was primarily liable; that no creditor of Northern 
has been deceived or defrauded thereby ; and that to allow Northern, who seems 
to have occasioned all the difficulty, to pay off his personal creditors out of the 
proceeds of the boat, to the detriment of those who have paid the solidary debts 
of the owners, would be to allow him to perpetrate a fraud successfully ; while, at 
the same time, it would be punishing an innocent man for a simulation which the 
law does not reprobate, because it was harmless and had only for its effect the 

ion of creditors to whom equity and even the law itself would have given 
the prior rights. 

The appellants should not be permitted to take the double position that R. L. 
Cobb was owner and was not owner. They must elect and abide by their election. 
Whichever theory they embrace will be fatal to their claim. 

But, even upon the reasoning that his letting the registry stand partly in his 
name, must, by a sort of primitive construction, be held to bind him with or for 
the owners for their debts, then, upon paying those debts, R. L. Cobb was subro- 
gated ipso jure to their rights as seizing creditors, and he still has the first claim, 
for their seizure was first. C.C. 2157. 

And again, if he is to be assimilated to a partner for participating in a simula- 
tion which was not fraudulent, even then the case of Purdy v. Hood, 5 N. &., 
would by analogy protect him. 

In the language of Mathews, J., in that case, “a partner who pays the partner- 
ship debts must be considered in the same situation with any other creditors of the 
partnership, and have a claim on its funds in preference to creditors of the partners 
individually.” 

I think the decree of the lower court does justice, without infringing the law. 
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Same Case—On Re-HEaRING. 
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Corz, J. We can perceive no error in the judgment heretofore rendered by us, 
except a clerical mistake in decreeing that appellants shall have a privilege on 
two-thirds of the fund in court instead of three-fourths. 

It is, therefore, ordered, adjudged and decreed, that our former judgment be set 
aside and annulled ; it is further ordered, adjudged and decreed, that the judgment 
of the lower court be amended as follows, to wit: that John Yeatman, one of the 
appellants, shall recover from Lewis Northern two thousand dollars with five per 
eentum interest thereon from the 15th of October, 1855; and that Dyas & Co., 
appellants, recover of Lewis Northern sixteen hundred and two dollars and thirty- 
seven cents ; and the said Yeatman is declared to have the priority over said Dyas 
‘§ Co., and shall have his said claim first satisfied out of three-fourths of the fund 
in court ; and the said John Yeatman and Dyas & Co. are decreed to have a privi- 
lege on three-fourths of the proceeds of sale of the steamboat R. L. Cobb; and 
said John Yeatman, first, and said Dyas & Co., second, shall be paid their said 
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claims out of said three-fourths of said fand, proceeds of said steamboat, 
ence to the judgments of the appellees, E. Conery ; Cobb, Wood & Co., defend: 
of Shaw § Zunts) ; R. Yeatman & Co.; Bryan §& Robinson, and R. G. Ki or acct 
and it is ordered and decreed, that the judgment of the lower court in alg quent 
ratific 

It 

court: 

dants | 

the pl 





respects remain undisturbed and be affirmed, and that the costs of this ‘ay 
9 paid by said appellees. 
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T. M. Doyze’s Executors v. J. B. Estrornet et all. 


Parol proof is admissible to explain latent ambiguities. 
Parties cannot be controlled in the order in which they introduce their evidence. 
When the plaintiff fails to make out his case, the judgment should be one only of nonsuit. 


PPEAL from the Second District Court of New Orleans, Morgan, J, 
Merrick, C. J.. This is a petitory action. The principal question ig gy The o 
of identity. * 

The defendants claim title through one William H. Martin, deceased, whoj 
appears was never the owner of the lot in controversy. j 

The plaintiffs claim through one William H. Martin, the former owner, whoj 
still living and whose testimony was offered on the trial, but they failed in pro. 
ducing an act of sale from Martin to Levy, one of their vendors. é 

There was judgment in favor of defendants and warrantors, and the aie 
appealed. 

The first question arises under a bill of exception taken to the ruling ofthe 
district judge, who refused to receive the deposition of William H. Martin. whe 
was offered to show that he was the identical Martin who had once owned the 
lot, as stated in the act of sale from Levy's syndic to Thomas M. Doyle. The 
testimony was objected to, because it went to prove a title to real estate by paral 
The court refused to receive the testimony until a written act of mT 
| from Martin to Levy should be produced. 
| The objection was insufficient to exclude the testimony. Parol proof is admis 
sible to explain latent ambiguities, and parties cannot be controlled in the onder 
in which they introduce their evidence. 1 Greenleaf, sec. 288 ; 16 L. R. 296; 
17 L. R. 253; 3 Rob. 106. 

It has not been contended in this court that the testimony of the witness wa 
admissible to prove title, although it appears uncertain by the bill of exception 
whether it was not offered for that purpose also. If a deposition (where a salei 
acknowledged by a former owner) be a written evidence of title, that question 
does not arise, for it is not pretended here that the deposition was offered for such 
purpose. 

Giving the plaintiff the benefit of the evidence for the purpose for which it was 
offered, and they still fail in their proof. For they do not show a transfer of title 
from Martin to Levy, and they can recover only on the strength of their own 
title. aad 

As the bill of exception shows that plaintiffs had introduced their otherev® 
dence previous to offering JJartin’s deposition, and as the ruling of the judgedid 
not, therefore, prevent them from offering the residue of their proof, we think te 5 
case should not be remanded for a new trial. ’ 
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ge district judge fell into an error in rendering a final judgment in favor of 
% It should be one of nonsuit. The plaintiffs may be able to produce 
or account for the original deed to Levy, or William H. Martin may, by subse- 
quent act, ratify the sale if his deposition be insufficient written evidence of such 


It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed, and that there be judgment in favor of the defen- 
dants and warrantors as in case of nonsuit, they paying the costs of appeal and 
the plaintiffs the costs of the lower court. 
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Francisco Marquez v. Tue Crry or New Oreans. 


| The city is bound to pay her proportion of the expenses necessary for the pavement of streets bordering 
me on ground belonging to the city and laid out for a public promenade. 


0 it PPEAL from the Third District Court of New Orleans, Duvignaud, J. 

: Paul E. Theard, for plaintiff. J. S. Michel, for defendant and appellant. 

0 ig Coz, J. Plaintiff contracted with the city of New Orleans to level, grade and 
shell a tract twenty feet wide, on Claiborne street, on the north side of the mid- 
die ground or promenade of said street, from St. Bernard Avenue to the Elysian 
Fields street, in the third district of the city, at the rate of $2 46 per running 
foot. 

The contract was performed by plaintiff, and his work was accepted by the city 
authorities. ra 

In payment of the work, the city delivered to plaintiff several bills made by the 
street commissioner and attested by the comptroller, against the property owners 
on the north side of said shellroad, in Claiborne street, including the entire costs 
of the aforesaid shelling. 

The property owners refused to pay more than one-half of the amount of the 
bills, on the ground that the city of New Orleans is the owner of the middle 
ground, or promenade, located in the centre of Claiborne street, and fronting said 
shellroad, and also of all the intersecting corner streets, fronting on each side of 
the said shellroad. 

Plaintiff then instituted suits on these bills against the property holders before 
os the Third District Court of New Orleans ; the court decided that the city of New 
is Orleans, as owner of the strip of land in the centre of Claiborne street, should pay 
one-half of the shelling made in front of the same, and as owner of the intersecting 
streets, at each corner, should pay the whole of the shelling made there. 

Under these decisions plaintiff has instituted the present suit, claiming from the 
tity of New Orleans $2,863 07 ; that is to say, requiring the city to pay the sum 
of one dollar and twenty-three cents per running foot, for all work done in front 
ofsaid middle ground or promenade, it being the one-half of the price at which 
the contract was performed, and the other half being paid by the property holders 
opposite ; and also the full sum of two dollars and forty six cents for the shelling 
at the intersecting streets, there being no property holders there to pay the same. 
Plaintiff obtained judgment in the court below, and defendant appealed. 

There is no error in the judgment. 
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New Onuraxs. made to pay the whole cost of the pavement of streets when they own 7 


SUPREME COURT OF LOUISIANA, 
Under section 119 of the city charter, the owners of real property can 












fronting on both sides of said pavement. 
In the case at bar, as the city owns on one front, if she were not liable, the 


only gne-half of Claiborne street and of streets similarily situated could be Carre 

The city is obliged to make and pay for one-half of the paving in the cage ‘a ] 
bar, not only from the effect of section 119 of the city charter, but also “Sr 
the middle ground in Claiborne street is the property of the city and intended an auc 
dedicated as a public promenade and for the public good and enjoyment. It jg Morte 
just when the city has property of this character, that she should pay her nite 


tion of expenses necessary for the construction of a public highway along the bon. pot m 
ders of her property, and not coerce opposite proprietors to pay the whole, agg — ™ 
thus tax them in particular to enable the community to enjoy a pleasant proms. ae 
nade and free circulation of air. tothe 
It is objected by the city, that the additional expense would be fully compen. auctic 
sated by the advantages of a broad avenue ; this argument is not so Pl 
for it might much augment the value of the property on the north side of the A 
road if the promenade was lined with houses, for then there would be 


for more stores, and a consequent attraction for a larger number of customers, _ ; = 
It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed 1848 
with costs. . jain 
Bucuanan, J., having an interest in the question took no part in this decision, ait 
Srorrorp, J. I concur in the decree, although I dissent entirely from the Th 
views expressed by Mr. Justice Cole, and concurred in by the Chief Justice, on 
I think it quite clear that section 119 of the amended charter of New Orleans 1D bond, 
(Acts 1856, p. 164,) contemplated no assessment for paving and banquetting, Th 
against the city as owner of public places. ‘The laimguage of the section covers only f yas ; 
such property as is susceptible of private ownership. In one sense, the city owns | atic 
the streets. Is it possible thus that the Act of 1856, in declaring that the cost of Itis 


a banquette shall be borne proportionally by the owner or owners of real property 
fronting on said banquette, meant that the city, as owner of the street fronting 
on the banquette, should pay half the cost. I do not suppose such an interpm 
tation was ever thought of. But it seems to me to be the necessary sequence of 
the doctrine that the city is bound to pay for half the shellroad in Claiborne 
street, because it owns the whole street, and the middle portion of the street is 
now used as a green, or promenade for foot passengers only, and not for carriages, 

The green or middle portion of Claiborne street, in my opinion, is just as much 
a “ public thing” and just as exempt from assessment under the city charter, ne 
the two road-ways along the same street. C. C. 445. 

But I can concur in the decree, because that question is not necessarily 
us. The city gave the plaintiff certain bills against proprietors for his work; 
therefore warranted their existence as valid claims; the contractor sued oe 
them and to the extent of one-half they were declared, by judgments which rs ‘ 





unappealable, to be invalid. However erroneous I might find those jud 

they were before me for revision, I think, under the decisions, the city is liable _ 
upon its implied warranty. Tournier v. Municipality No. 1, 5 An. 298. cml 
v. Municipality No. 1,5 An. 537. _ 
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Garrch WARDENS OF Sr. Lours Caurcn or New Orteans v. J. A. Bon- 
~~ ygvat et al—F. Davsert and Tuomas Hawrnory, appellants. 


nt ph 5 


under the Act of 1848, relative to Auctioneers (Session Acts, p. 96), the citizen who is desirous of doing 
gn auction business, must execute and deliver to the Recorder of the Parish (to the Recorder of 
Mortgages in New Orleans) his bond, with security, previous to entering upon the transaction of such 
business. ‘ 

Bat the application by the auctioneer for a license, to the Auditor, although it be commanded, yet it is 
not made a condition precedent to the exercise of the business of auctioneer. 

The obligation of the sureties upon the bond commences from the recording of the bond in the mort- 

office. 

Parties who put their property into the hands of auctioneers for sale, have only to address themselves 
tothe office of the Recorder of Mortgages of the Parish, for the purpose of ascertaining whether an 
aactioneer’s bond is recorded. 


RTP Rasen 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 
Robert Preauz, for plaintiffs and appellees. Dufour and Budd § Lambert, 
for appellants. 

Bucuanan, J. This is a suit brought, under the 4th section of the Act of 
1948, relative to auctioneers, (Session Acts, page 96,) against an auctioneer and 
the sureties on his official bond, for the proceeds of an auction sale made for ac- 
count of plaintiffs, which were not paid over to them by the auctioneer. 

The proof of the sale by auction, and of the failure of the auctioneer to pay 
over the proceeds, is complete. It is also proved that the defendants signed the 
bond, as described in the petition. 

The defence, in this court, has turned altogether upon the fact that no license 
was issued to Mr. Bonneval, by the Auditor of Public Accounts, to perform the 
duties of an auctioneer, as contemplated by the fifth section of the Act of 1848. 
It is contended by the sureties who have appealed, that until such license was 
iswed, the sureties on the bond were not bound for the faithful performance of 
say business done by J. A. Bonneval, the principal in the bond, as an auctioneer. 

This construction does not seem warranted by the terms of the statute. 

Section Ist enacts, that any citizen of the State may become an auctioneer for 
the parish of which he is a qualified voter, and be authorized to sell any real or 
personal estate at public auction or vendue, on giving bond and security for the 
fiithfal performance of his duties according to laws regulating auction sales and 
the provisions of this Act. 

Section 2nd. That before entering upon his duties he shall execute his bond, 
payable to the Auditor of Public Accounts, and his successor in office, with good 
and solvent securities, conditioned for the faithful performance of all duties re- 
quired by law, towards all persons who may employ him as an auctioneer, and for 
the prompt payment of the taxes or commissions payable to the State, and of all 
sums which he shall receive in his official capacity belonging to other persons, &c. 
, Section 4th. The Recorders of the several parishes,and the Recorder of Mort- 
gages of the city of New Orleans, shall require of all persons who may wish to 
become auctioneers to execute and deliver to them said bond in duplicate, one of 
which bonds they shall transmit to the Auditor of Public Accounts, the other 
they shall keep in their offices; an authentic copy of which they shall deliver to 
ay person who may wish to sue thereon for his own benefit for a violation of the 
conditions thereof, &c. 
S 6 4i 
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mien Quem Section 5th. That in order that full faith and credit may be given 
Borxgvat. every auctioneer who shall have complied with the foregoing provisions 
Act, shall demand and take out annually, from the office of the Auditor of 








Accounts a license with authority to do and peoform all the business order 
belonging to an auctioneer. In the French text: “Tl’autorisant & faire t conclu 
affaires qui sont du ressort d’un encanteur.” have t 

Analysing these different sections, we find that the citizen who is Jud 


doing an auction business must execute and deliver to the Recorder of M 

his bond with security, previous to entering upon the transaction of such buising, 
But the application for a license to the Auditor, although it be commanded, yy 
it is not made a condition precedent to the exercise of the business of an ay 
tioneer. 

Parties who put their property into the hands of auctioneers for sale, have 
to address themselves to the office of the Recorder of Mortgages of the 
the purpose of ascertaining whether an auctioneer’s bond is recorded. That ig} Ger | 
reference which this statute points out,and in case of a violation of trast thas ‘ene 
reposed, it is there that the party injured must obtain the authentic evidengeg —  teere 


the liability of other persons, as sureties, for the acts of the party trusted. en 
The bond in this case was made on the 7th December, 1854. It wasrecomkd |" 

in the office of the Recorder of Mortgages in New Orleans on the same day, | PI 

condition of the bond is, “to secure the faithful performance of all the duti A 


cumbent upon him, the said J. A. Bonneval, the duly appointed auctioneer forth Buc 
parish and city of New Orleans, to serve from and after the ‘ith day of i Jeann: 


1854.” the 
P 
The praintiffs employed Bonneval to make sales at auction for then wall, ¢ 
21st and 22d days of December, 1854. en other | 


By their own act, the appellants have given the standing and credit of a legaly But 
qualified auctioneer to Mr. Bonneval, at the time when he sold the plaintiff'’spm | hat t 
perty, and collected the proceeds; and their obligation as sureties commenal | ypers 
from the recording of the bond in the mortgage office. openin 

There is proof in the record that it was to the knowledge of the Anditord ing; 
Public Accounts, that Bonneval was making sales by auction, on which the | tati 
were duties accruing to the State, and that account was rendered by Bonnevalls | benefit 
the Auditor of such sales. A book of auction sales commencing December 9 | two a 
1854, and containing one hundred and sixty folios, signed at the beginning andel | Dania 
by the Auditor of Public Accounts, and certified in several places as having bei | ing up 
examined by the Auditor, on the 9th January, 1855, and on the 7th July,18) | sowh 
is in evidence. Defendants excepted to the admission of this evidence, on vatiag | thesm 
grounds, principally because the said auction sales book was not the best evident | now ¢ 







of Bonneval being an auctioneer ; that a license should have been produced. execut 
Auditor has certified expressly, that Bonneval had no license from him Bank 
the period embraced in that book. The book is therefore the best evi Parish 
the exercise of the business of auctioneer by Bonneval in the years 1854a@@ } 13th J 


1855 to the knowledge of the Auditor. To that officer is given by law the super The 
vision of the interests of the State in auction sales. It is his duty to requite® | of Lo 
sworn statement from the several auctioneers of the State duties on auction sal, Comm 
and to compare such statements with the entries in the auctioneers’ books. a daly, 

Acts of 1850. King’s Revised Statutes, verbo Auction. | Wh 

A doubt has been raised in argument, whether the book in question be ine 
the book of Bonneval, as the name of the auctioneer who made the sales, 
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_ wets the book are in Bonneval’s handwriting ; and the entry under date 
ofthe 22d December, 1854, of the sales of pews in the Church of St. Louis, by 
onder of the churchwardens, which is the subject of the present controversy, shows 
eouelusively that the auctioneer, of whose business this book is the record, could 
have been none other than Bonneval. 

Judgment affirmed, with costs. 













































J. U. Lavit.tesevvre v. James Coscrove. 


Where the owner of the lots on both sides of a division wall makes an opening or window in the wall, 


\gervitude, as soon a8 a division of the ownership of the property takes place. 

Theerection of works contrary to the servitude would not have the effect of extinguishing it, unless the 
owner of the estate to which the servitude was due had given an express permission or consent to the 
erection of such works either verbally or in writing. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
G. Legardeur, for plaintiff. E. S. Oliver, for defendant and appellant. 

Bucnanan, J. An important distinction between the present case and that of 
Jeannin v. DeBlanc, 11 An., 465, quoted by defendant, is, that the wall between 
the properties of plaintiff and defendant, is a wall in common. Through such a 
wall, one of the co-proprietors cannot make an opening without the consent of the 
other co-proprietor. C. C. 692. 

But the defendant urges his right to the opening in question, upon the ground 
that the wall now held in common between himself and the plaintiff, was built by 
spetson who was at the time the owner of lots on both sides of the wall ; that the 
opening or window was made in the wall by the said owner at the time of build- 
ing; and that this act of the original proprietor of both properties, is equivalent 
toatitle creating a servitude upon the property now belonging to plaintiff, for the 
benefit of that belonging to defendant. The evidence on this subject is, that the 
two adjoining lots of ground of plaintiff and defendant originally belonged to 
Daniel T. Walden, and were built upon by him. The same buildings now stand- 
ing upon the lots were those put up by Walden about the year 1838 ; and the wall 
wow held in common by plaintiff and defendant, was erected with a window in it— 
thesame window of which plaintiff complains. Both the adjoining properties, 
tow owned by plaintiff and defendant respectively, were sold by the Sheriff in 
tzecution of a judgment against Daniel T. Walden, and adjudicated to the City 
Bank of New Orleans on the 27th June, 1842. The City Bank sold to Henry 
Parish the property now held by defendant on the 19th March, 1849. On the 
13th April, 1853, Henry Parish sold to defendant. 
~The property now held by plaintiff was acquired by him from the Union Bank 
of Louisiana, on the 11th November, 1845; and by the Union Bank from the 
Commissioners of the Atchafalaya Railroad & Banking Company, on the 21st of 
July, 1842. 

While the property now held by defendant belonged to his vendor Parish, and 
| tout six months before the sale from Parish to defendant, plaintiff, of his own 
tuthority, closed the window which had thus existed in the partition wall between 
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in the book. But we view the proof on this subject as satisfactory. Oe Tete Cae 


it isan act constituting the “ destination du pere de famille,’’ and is equivalent to a title creating a * 
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CosGROVE 


Lavuizsscves himself and Parish from the time of its first erection, by nailing 
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across the venetian blinds of the window on the outside. Things were in 
when defendant purchased the property from Parish. Defendant having re 
the window, plaintiff brings this action to have the same closed, and se 
damages for a trespass. ge 

There is no doubt that the building of this division wall with the window}, 
Walden, who was the owner of the land on both sides of the wall, 
what is called in the French text of Articles 645 and 763 of the Code, (the latte 
Article copied from Article 692 of the Code Napoleon), a “ destination du pere de 
famille” ; which, by the Articles 763, 764, and 765, was equivalent to a tit, 
creating a servitude, as soon as a division of the ownership of the properties tog 
place, by the sale from the City Bank to Parish. 

This appears, indeed, to be conceded by the learned counsel of the plaintiff By 
he argues, that defendant has acquired the property in the condition in whichit 
was at the time of his purchase; and because the window was closed up with 
boards at the time of the sale from Parish to defendant, it must therefore remap 
boarded up in perpetuity ; and the removal of the boards by defendant, isa tr 
MThis argument cannot meet with our sanction. Cosgrove acquired from Parish, 
by his title, a lot of ground, “ together with all the buildings and improvements 
thereon, rights, privileges and appurtenances thereunto belonging, or in any wig 
appertaining.” Parish had acquired from the City Bank, by identically thesame 
description. The servitude of sight existed, as we have said, in favor of Parish, 
It was transmitted to Cosgrove, unless it had been lost in Parish’s hands. Its 
pretended that it was so lost by the act of plaintiff, barring up the window. Bat 
we do not find such a proceeding to be one of the modes indicated for extinguish 
ing servitudes, by Article 779 of the Code. The erection of works contrary to 
the servitude, may, it is true, have the effect of extinguishing the servitude, Bat 
this effect follows, according to Article 816, only when the owner of the estate to 
which the servitude is due, has given an express permission or consent to the ere 
tion of such works, either verbally or in writing, which is not pretended im the 
present case. 

The judgment of the District Court is, therefore, reversed, and judgmentres 
dered against plaintiff and in favor of the defendant and appellant, with costs ia 
both courts. vf 
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Wow Micuet Bionpin v. C. Curtstoppe—W. B. Koonrz, Intervenot. 


It is sufficient proof of notice of the transfer of a judgment to show that it was left at the place of re 
dence of the judgment debtor with his wife, as in case of a citation in civil process. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. ~~ 

L. Castera, for plaintiff. J. Magne, for defendant and appellant. a 
Bucuanan, J. We have not found in this record either direct proof or circum 
stances creating a presumption of simulation, in the transfer of defendant's jade 
ment against Marc Curel to William B. Koontz, by notarial act of the 9th ofDe 
cember, 1854. ‘ot 
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transfer was made more than two years before the present plaintiff levied 
upon the judgment transfer. The act of transfer was given in evi- 
dence without objection or qualification ; and the answer of plaintiff to the third 
of Koontz, did not raise the issue of simulation. The third opponent 
was, therefore, dispensed with the production of proof of the verity of the enun- 
cistions in that authentic act, concerning the consideration of the transfer. The 
consideration stated, was one hundred dollars cash in hand paid, and the assump- 
tion, by transferree, of all costs accrued, or to accrue, in the District or Supreme 
Gourts, in relation to the claim transferred ; and also of the fees of Christophe’s 
eounsel, in proceedings already had and to be had in relation thereto, not exceed- 
ing one hundred dollars. 

The judgment thus transferred was rendered in June, 1854, and was for a sum 
of $541 08, with five per cent. interest from August, 1851, and amounted, in cap- 
ital and interest, to $617 72, at the date of the transfer. The costs accrued be- 
fore and since the transfer, which the transferree assumed, were unusually heavy. 
For not only was the suit of Christophe v. Curel litigated in two courts, but it 
became necessary, in order to execute that judgment, to institute a revocatory 
action against the judgment debtor’s wife, which was also carried by appeal to 
the Supreme Court, and finally decided against Curel and wifein April, 1857. A 
few days after that final judgment, an execution was issued in the present suit, 
under which the judgment of Christophe v. Curel was seized. 

The costs in the two suits of Christophe v. Curel, and Christophe v. Curel and 





wife, are shown to have amounted, upon final settlement, to........... $419 35 
Which added to cash paid by transferree...............0.000eeee ees 100 00 
And his obligation to pay counsel fees............ 6... c eee e ee ee eeee 100 00 

Miaieen © Bate Eo civin » cen Wenn vs anche esebeecsuccdsed $619 35 


Evidently a most ample, if not superabundant consideration, for the purchase 
of aclaim, only to be realised by the purchaser, through litigation upon litigation, 
extending through several years, and of which the present judgment is the closing 
scene. 

The third opponent has made a sum of seventy dollars, upon an execution is- 
med in 1856, in the suit of Christophe v. Curel, which sum was applied in part 
payment of costs in that suit. The counsel of plaintiff urges that the issuance 
of that execution in the name of Christophe, after the transfer of the judgment 
to Koontz, is a badge of simulation. It does not strike us in that light. Our prac- 
tice does not require that a debt assigned before judgment, shall be prosecuted in 
the name of the assignee. 8 Rob. 261. And it is equally unnecessary, even sup- 
posing it to be practicable, to substitute the name of the assignee to that of the 
assignor, of a claim transferred after judgment. 

The question of notice of the assignment, to Curel, the judgment debtor, re- 
mains to be considered. 

The transferree of a debt is only possessed, as regards third persons, after notice 
tothe debtor. Civil Code, 2613. The proof of notice in this case is as follows : 
The notary who made the act of transfer, testifies that he delivered a written 
notice of the transfer on the 11th December, 1854, at Marc Curel’s residence, to 
the wife of Marc Curel, hé not being at home. The notice was in the form of a 
letter directed to Marc Curel. In cross-examination, it appears that the witness 
was not previously acquainted with Mrs. Curel. A female presented herself, who, 
inanswer to the witness’s inquiry for Marc Curel, informed him that she was 
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Curel’s wife, and that her husband was not at home. Witness read to her 
of transfer, and gave her the letter or notice for her husband. It is mach 
in argument that this proof of notice is insufficient. But much conside is 
brought us to the conclusion that notice has been (to use the words of the auth: 
rities, Hennen’s Digest, verbo Sale, viii. No. 10,) brought home to Curel, ‘Te 
service of the notice is the same, which is sufficient by law, in the case of 8 city 
tion in civil process. CO. P., Art. 189. The place of residence of Curel ig 
nated with precision by the witness (corner of Esplanade and Conde streets), agg 
no effort has been made to contradict any portion of his testimony. “Bal 
Judgment of the District Court reversed ; and it is adjudged and decreed, tha 
the third opposition of W. B. Koontz, appellant, be maintained ; that the game 
shees be held to account to said Koontz for the funds in their hands, as disclose 
by their answers to the interrogatories ; and that Widow Blondin, appellee, pay 
costs of the third opposition, and of the appeal. 


J. Y. Lasorpe v. Toe Crry or New Onrteans. 


An action for damages incident to the action of warranty for eviction under Art. 2482 of the Gode 
cannot be maintained where no actual eviction occurred, in consequence of a compromise made by 
the warrantor with the plaintiff before judgment was rendered 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
G. § C. E. Schmidt, for plaintiff. J. Michel, for defendant and appellant, 

Merrick, C. J. This suit is brought to recover $4800 damages alleged to 
have been occasioned by the institution of a suit by Richard Relf, syndic of Mor 
gan’s creditors, against the plaintiffs. 

It appears that the plaintiffs bought a vacant lot of the city in March, 1853, 
for $11,000. In August following Relf, syndic, commenced a suit against the 
plaintiffs and others to recover the property. In November the plaintiffs filed 
their answer calling the city in warranty. Judgment was rendered in the district 
court in favor of Relf, syndic, in January, 1854. An appeal having been taken, 
Relf, authorized by a decree of the court having jurisdiction of the insolvent 
proceedings, in June, 1854, abandoned the lot in controversy and certain other 
property to the city, in consideration of $31,587 06. 

The plaintiffs built in September, 1854, and the property rents for $200 per 
month. 

The plaintiffs, alleging that they bought the property with the intention to 
build and that they were delayed in commencing the improvements by reason of 
the institution of the suit, brought the present action to recover two hundred dob 
lars damages a month for the delay occasioned by the suit, and two thousand 
dollars damages occasioned by the cloud hanging over the title and deteriorating 
its value, and five hundred dollars for counsel fees paid for the defence of the suit.» 

The plaintiffs proved that they bought the property with the intention of build 
ing upon it as alleged, and that they had paid their attorney five hundred dollars 
for defending the suit of Relf, syndic, against them. The district judge allowed 
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for eight months rent at $200 per month, and $500 attorneys fees, and renderéd 
judgment accordingly in favor of plaintiff for $2100. The city appealed. , 
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:* _Mbeaction cannot be maintained. The plaintiffs have not, according to their 
pwn showing, been evicted, and they are precisely in the situation they would have 


heen if final judgment had been rendered in their favor on the appeal. In that 
event it is clear they would have had no claim against the defendant their war- 
rotor. They are not in any worse condition because the city chose to buy its 
peace with the plaintiff in that action. The city has, therefore, fulfilled its cove- 
nant of warranty in maintaining the plaintiffs in their title and possession to the 
Jot, and under the provisions of the Code the plaintiffs cannot recover damages 
which, at most, are incidents to the action of warranty for eviction. C. 0, 2482. 
The point appears to have been decided in the case ot! Melangon’s heirs v. Duha- 
nd, 7 L. R. 290, and the principle is the basis of the decisions Murray v. Bacon, 
1N.S.271; George v. Roach,7 An. 594, and Pepper v. Dunlap, 5 An. 202. 
See also Fletcher’s heirs v. Cavalier et al. 10 L. R. 120. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment in favor 
of the defendant, with costs of both courts. 
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J. B. Atexanper v. Toomas Hunptey. 


When in a redhibitory action, it was shown that the slave died of a chronic diarrhea, held that the 
apparent illness of the slave at the time of the sale, without any declaration by the vendor, of the 
nature of the illness, did not bring the case within the meaning of Art. 2497 of the Code, as to appa- 
rent defects. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Geo. W. Helm, for plaintiff. Mott & Fraser, for defendant and appellant. 

Bocuanan, J. Defendant relies upon the Article 2497 C. C. 

« Apparent defects, that is to say, such as the buyer might have discovered by 
simple inspection, are not among the number of redhibitory vices.” 

But the disease of which the slave Lewis is proved to have died (chronic diar- 
thea), does not come within the definition of apparent defects contained in this 
Article. The boy was apparently ill at the time of the sale ; but no declaration 
is proved to have been made by defendant to plaintiff in relation to the nature of 
the slave’s illness which might have exonerated the defendant from liability to 
restore the price, under Article 2498. 

Judgment affirmed, with costs. 





Henry D. Wiiuiams & Co. v. P. A. Rost. 


An agent undertaking to insure at a particular place goods bought by him, will be relieved from respon- 
sibility towards his principal by notifying him at once of the impossibility of obtaining insurance , 
upon ascertaining the fact. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Duncan & McConnel, for plaintiffs. Moise § Randolph, for defendant. 
Srorrorp, J. The plaintiffs, as agents, purchased a flatboat load of corn for 
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the defendants, and shipped the same from Terre-Haute, Indiana, to de 
Rost. plantation above New Orleans. The flatboat struck a snag in the Wabash 
about seventy-five miles below Terre-Haute, and sunk. There was almost a 
loss of the cargo. a 

The plaintiffs having paid for the corn, sued the defendant for the pial ‘, 
cost of loading, and their commissions. He resists payment upon the grounds | 
plaintiffs, when they made the contract to supply him with corn, specially under 
took to have it insured in Indiana ; that they negligently failed to do so, 
they became liable to him as insurers, and that they are, therefore, not entitled jy 
recover in this action. =) 

The plaintiffs did undertake to insure in Terre-Haute. But they were not boug 
to do impossibilities. It is shown that on the arrival of the flatboat at that place 
and before she set out upon her voyage, they made an effort to procure insurang 
in the only office at that place which had been in the habit of taking riskgg, 
corn boats ; that they had been previously led to suppose that the risk would’ yr 
taken, by a conference had with the agent of the company; but that, op 
occasion, he informed them, for the first time, that instructions had been receivay | rd 
from his principals not to insure any more upon corn boats. Intelligence to this Ma 
effect was communicated by plaintiffs to defendant, through the mail, upon the What 
same day that the boat left Terre-Haute, and immediately after it became know ise 
to them. p80 

We think with the District Judge that the plaintiffs used reasonable diligence The J 
in attempting to procure insurance in Indiana. They had been led to suppose by the ode 
agent of a company there that insurance could be had. It is said that, on the3d Th 
March, nine days before the shipment to the defendant, they were made aware that | ”™ 
insurance could not be had, and that they ought, thereupon, to have notified the de Te 
fendant immediately. But it does not appear that insurance was refused on the 34 ff. 
of March. On the contrary, an insurance was then effected upon a corn risk by it w 
these plaintiffs in behalf of another party. It is true the company declined to 
insure the full value of the cargo, and insured but little more than half its value, 
But it does not appear that this was established as the rule of the company ; the 
inference is that, under the circumstances of that particular case, the underwriters 
declined to take the whole risk. No such conclusion as that the office would decline 
to insure at all, or even in full, upon the defendant’s corn when it should be shipped, 
was to be drawn from the fact that a full insurance could not be had a 
boat load destined for Mr. McCutcheon on the 3d of March. 

About the 12th, for the first time, the office declined to issue at all upon sud 
risks. It would seem that the plaintiffs did all that could be done by notifying” 
the defendant of the fact, so soon as they learned it. ' 

Our examination of the evidence has failed to convince us, that the plaintif®” 
were guilty of such remissness in the matter of insurance as to make them liable” 
to defendant for the value of the property. «: 
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% Judgment affirmed. % 
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Watvo & Hvuenes v. J. M. Bett. 


‘the first section of the statute of 1855, which provides a summary remedy in favor of the plaintiff in an 
execution against the Sheriff for a failure to return the writ on or before the return day, was not 
repealed by the Act passed on the same day, which treats of the duties of Sheriffs, etc., and provides 
for the protection of any person who sustains d ges in q of the failure of the officer to 
fetarn the writ on the return day. 

he former is a substantial re-enactment of a statute which had been in force for many years and had 
andergone frequent judicial exposition, which could not have been unknown to the Legislature of 1855 
when they were reducing the previous legislation to a more comglete system. The latter contains 
provisions of a more general nature, and affords a remedy te a larger class of persons. They should 
beso construed as to give effect to both. 





PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
A George L. Bright, for plaintiff and appellant. Benjamin, Bradford § Finney, 
for defendant. 

Merrick, C. J. The plaintiffs being the judgment creditors of James M. 
White, on an intervention in the suit of Kiefe v. White, caused an execution to 
jsue thereon, directed to the Sheriff of the parish of Orleans, for the sum of 
$1807 11 and interest and costs, with a privilege on the steamboat S. J. F. Trabue. 
The fi. fa. was dated April 16th, 1856, and made returnable on the first Monday 
of June thereafter. . 

The execution not having been returned, the present proceeding was instituted 
to make the Sheriff responsible for the amount of the execution. 

Te proof shows that repeated inquiries were made in the Clerk's office for the 
ji.fa. after the return day, and that it could not be found. Some time afterwards 
it was discovered in the Clerk’s office with the following indorsement thereon, 


“Received, the 17th April, and the same day, month and year, I levied the 
within writ on the steamer S. J. F. Trabue, her tackle, apparel and furniture, and 
gave the defendant due and legal notice of said seizure, and on the 19th day of 
April, 1856, the said steamboat, from some cause or accident unknown to the 
Sheriff, caught fire and was burnt, and the wreck sunk in the river Mississippi, 
wid the same day I levied this writ on the policy of insurance effected on said 
steamboat, in the Crescent Mutual Insurance Co., by the Sheriff for the sum of 
twenty-two thousand five hundred dollars, which the said insurance company has 
hailed and refused to pay, from which last mentioned seizure nothing has yet come 
into the Sheriff’s hands, and on the 6th day of June, 1856, the wreck of said 
steamer was sold for the sum of one hundred and fifty dollars, by virtue of an order 
of court issued in this case. No other property found after due demand made of 
the defendant. I have made and retained a copy of the within writ, for the pur- 
pose of further proceedings if required, in conformity to law. 

Returned, 11th June, 1856. 

(Signed) P. F. DeGoursry, Deputy Sheriff.” 

The order to sell the wreck of the boat appears to have been made upon a rule 
taken by Thomas Kiefe against the Sheriff, but in the same suit in which the 
Paintifis had obtained their judgment on an intervention, and the order for the 
tle was made, May 2d, 1856. The plaintiffs in their pleadings allege the insol- 
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They claim judgment against John M. Bell, late Sheriff of the pr of 
leans. 

1st. Because the Sheriff did not return the execution on or before its ret 
nor call upon plaintiffs to point out property, and, 2dly, because the destruetigy 
the steamboat was attributable to the fault and negligence of the defendant, — 

Much testimony has been taken on the second ground urged by plaintiff, 
it will be unnecessary to consider. 8 

_ The plaintiff claims that the defendant is responsible under the first section 
the Act of 1855, 478, No. 337, and the defendant replies that the statute is ng 
fied by the Act of the ee approved the same day, and found on page 23 
of the Acts of the same session, and bearing the No. 199. Lie 

The section on which the*plaintiffs rely is a substantial re-enactment of the 
section of the Act of 1826, to amend the Code of Practice. See B. & G, 
435. The second section of the Act of 1855, 478, No. 337, reads as follows, vig; | 
“ Be it enacted, that all writs of fieri facias issued by the clerks of the seveqj 
courts, throughout this State shall be made returnable by them in not less thig 
thirty nor more than seventy days. It shall be the duty of each of the Sheri} 
of the different parishes in this State, to return all writs directed to them intot, 
Clerk’s office from which they issued, on or before the return day mentioned therein, 
and also to pay over any moneys received thereon to the party entitled to te 
same, or their attorneys ; and in default of any of the duties imposed on him 
this section, he shall become liable to the party entitled to the benefit of the wit 
for the full amount specified therein, which shall be recovered on motion belay 
the District Court in the parish in which said Sheriff acts and resides, after tm 
days’ notice.” 

The section of the Act, which it is claimed modifies the preceding, is in te 
words : se 

“ Be it enacted, etc., that from and after the passage of this Act it shall beth 
duty of the Sheriffs, Coroners, when acting as Sheriffs, and Constables, to retum 
all writs of fieri facias to them, or any of them directed, on the return days namel 
in said writs, and if any Sheriff, Coroner or Constable, shall fail to make duet 
turn of such writ, on the return day thereof, such officer and his official suretits 
shall be held liable to pay to any party damages sustained in consequence of * 
failure.” 

The promulgation of one statute before the other, can have no bearing on the 
construction of these statutes passed the same day. The one did not repeal the 
other, and we must endeavor to construe them so as to give effect to both. The 
statute relied upon by plaintiffs’ counsel, No. 337, it must be remembered, had 
been in force for thirty years, and had received a judicial exposition which cout 
not have been unknown to the Legislature of 1855, which had undertaken to : 
duce the previous legislation to a more complete system. The repealing clam 
which is annexed to this Act is not found in Act No. 199. It, therefore, seems 
quite clear that the Legislature intended to continue in force the provisions of Act 
No. 337, and if either should give way that it should not be this statute. 

Without undertaking to expound the Act No. 199, or determine whether it ® 
anything more than a direct recognition of general principles embodied in the — 
Codes, we think its provisions are of a more general nature than Act 337. The 
latter provides for the protection of the party entitled to the benefit of the wh 
and prescribes expressly the duties of Sheriffs towards such party, and provides 8 
summary mode of proceeding against the Sheriff. 
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~ No. 199 treats of the duties of Sheriffs, Coroners and Constables, and the lia- 
‘ies of their sureties, and provides for the protection of any person who sustains 
“Gamages in consequence of the failure to return the writ, and leaves him to the 
action. It may protect the defendant, or subsequent mortgage creditors 
"gg well as plaintiff, where there is a balance to be paid over. It may protect pur- 
2 at Sheriff sales, who have an interest that there should be a proper return 
oftheir bids, and it is suggested that junior mortgage creditors, who desire a credit 
‘tered on an older mortgage, and garnishees may in some cases be interested in 
the proper returns. Without pretending that the statute will cover all these 
enough is seen to make it evident that the one statute contains provisions 
of amore general nature than the other, and according to the settled rules of in- 
ions, effect must be given to the special statute, and it must be held that 

the section first above recited is still unrepealed. 

If it be applied to this case it is decisive of the controversy. The construction 
pat upon the law cannot be disturbed after this lapse of time, and the number of 
decisions upon the same. The language used in the case of Brand & Adams v. 
Wilkinson et al.,11 A. 273, is applicable to this case. We there said, “We con- 
sider it proved, that the Sheriff did not return the writ in time.” * * * 

« His default being established, the onus was on the Sheriff to show a legal ex- 
gs, We find none in the record. His return does not show that he called upon 
the plaintiffs to point out property. The case is quite analogous to that of Gas- 
quet V. Robins, 2 A. 410, where the Sheriff was held liable. There it was also 
held, that the alleged insolvency would not excuse the Sheriff from making the 
call upon the plaintiff to point out property as required. C. P. 726,727. The 
object of the law is to inforce the observance of diligence by public officers. See 
ako Webb v. Kemp, 2 A. 370; Magee v. Robins, 2 A. 411 ; Day v. Boyce, 3 A. 
623; Lynch v. Leckie, 9 A. 508.” 

_Inaddition to the above authority, which is conclusive, we will add the more 
recent case of Hill v. Labarre, 12 A., 420. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avvided and reversed, and it is now ordered, adjudged and 
decreed by the court, that said Waldo & Hughes do have and recover judgment 
against the said John M. Bell for the sum of fourteen hundred and forty-two dol- 
lars and sixty-nine cents, with legal interest from the 29th day of March, 1856, 
nthe § md the further sum of three hundred and sixty-four dollars and forty-two cents 
al the with legal interest from April 15th, 1856, and the further sum of one hundred and 
The forty-two dollars and nineteen cents, costs recovered by Waldo & Hughes v. 
had James M. White, on the intervention in the case of Thomas Kiefe v. said White, 
coud | smd that said Bell be subrogated to the said judgment of the plaintiffs against said 
io | ‘White upon the payment of said sums, and it is further ordered, that the defendant 
Jane § Py the costs of this suit in both courts. 
ems 9  SPorrorp, J., took no part in the decision of this cause. 
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W. W. Wassevurn v. Joun Green. 


The purchaser at a judicial sale, acquires such a vested right to the property by the a‘judication, that it 
cannot be taken from him unless he refuses to comply with the terms of the sale. 

But if the purchaser refuses to comply with the terms, he is considered as never having been owner 
saving to the vendor his right to compel a specific performance of the contract. 

Where that refusal to comply is recognized by a final judgment, ordering the property to be Te-sold at the 
risk of the purchaser, it is a complete divestiture of any right under the first adjudication, and this 
effect will be produced even if the purchaser be a mortgage or privilege creditor of the suc. 
cession. 


PPEAL from the District Court of the parish of Jefferson, Burthe, J. 
T. A. Bartlett, for plaintiff and appellant. Durant § Hornor, for defendant, 

Merrick, C. J. This suit is brought to recover one undivided half of two 
squares of ground Nos. 32 and 34 in Bloomingdale, in the parish of Jefferson, 

Judgment was rendered in favor of the defendant, and plaintiff appeals. 

A brief reference to the main facts of the case will best enable us to appreciate 
the questions propounded for us to solve on this appeal. 

Thomas J. Cushing, who was the owner of the property in dispute, died ip 
1836, and John P. Todd was appointed curator of his succession in 1840. At 
this time the defendant, Green, appears to have had a mortgage and the vendor's 
privilege upon half of square No. 32 for $3710, and upon the other square for 
$4745. 

John P. Todd was appointed curator of Cushing’s estate as a vacant estate, and 
obtained an order for the sale of the property from the Probate Court in August 
of that year (1840), under the allegation that there were debts, and that John M. 
Bach held a mortgage upon the property, and that he required the same to be sold 
for cash. The half of square No. 32 was sold by J. A. Beard, Auctioneer, to 
James Ogilvie for $500, and the half of square No. 34 to the defendant, Green, 
for $700 cash ; but the purchasers did not comply with the terms of sale. 

In February, 1841, a rule was taken in the Probate Court by Todd, the cura- 
tor, on Green and Ogilvie, to show cause why they should not comply with the 
terms of sale described in the proces verbal of the auctioneer, or why the property 
so adjudicated should not be again sold for account of and at the risk- of said 
Green and Ogilvie. On the 14th day of June, the rule was made absolute, andit 
was ordered that the property described in the proces verbal should be re-sold at 
public auction on the same terms and conditions, for account and risk of the pur 
chasers respectively. No re-sale was made. Twelve years afterwards, viz, in May, 
1853, the State Treasurer took a rule against Todd to show cause why he should 
not sell the property. Todd answered, that the reason why he did not sell was, 
because the privileged and mortgage debt due on it to Green and Ogilvie, with 
interest, would have exceeded the amount which the said property could have pro- 
duced, and therefore, he considered such a proceeding with the expense uwnneces 
sary. He prayed that Green and Ogilvie might be made parties to the proceeding, 
but this prayer does not appear to have been noticed. The rule was dismissed. 

In May, 1854, Isaac Cushing was recognized by the Second District Court as 
the sole heir of Thomas J. Cushing, deceased, and on the 3d day of January, 1856, 
as sole heir, he sold the property in dispute to the plaintiff for $3000, John P. Todd 
acting as his mandatary under a power of attorney. The proces verbal of the aue 
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~ tion sale was recorded in May, 1853, and in July, 1854, James Ogilvie, by a — 


writing, endorsed on a copy of the proces verbal, acknowledged that he 
bought the half square of ground adjudicated to him as the agent of Green, and 
declared Green to be the owner. 

This suit was brought in 1856, and the defendant charges that the sale from 
Isaac Cushing to the plaintiff was fraudulent. 

It is manifest from this statement of the case, that the first question to be con- 
sidered is, in whom was the property vested after the judgment on the rule taken 
by the curator against Green and Ogilvie ? 

- Tt could not be in abeyance. It was either in the succession or in the purchas- 
ers. The defendant contends that it was in the latter. The argument is, that the 
adjudication gave the purchasers a good title ; that if they did not comply with 
the sale, the curator could either obtain a dissolution (C. C. 2539), or have the 

sold at the risk of the purchaser ; that in selecting the second remedy, 
the curator obtained a judgment ordering the property to be sold for account and 
risk of said purchasers, and he neglected to enforce and execute said judgment, and 
therefore, the defendant has never been divested of his rights. 

This argument, although it acquires some force from certain authorities, does not 
appear to us tenable. It is true that Article 2586, C. C., declares that the adju- 
dication is the completion of the sale. But it was never the intention of the 
lawgiver to say that this consequence should follow, and the sale should be 
complete where the purchaser had refused to comply with the terms of the sale on 
demand, and had been decreed by the judgment of a competent tribunal to be in 
default. Otherwise this would happen; the title would vest in the vendee and 
would become subject to all legal and judicial mortgages operating upon his pro- 
perty, and the re-sale would transfer the title of such vendee so encumbered direct 
to the new purchaser who would not acquire from the succession ; which would 
be absurd. 

The purchaser at a judicial sale acquires such a vested right to the property by 
the adjudication, that it cannot be divested and taken from him unless he refuses 
to comply with the terms of the sale. It is in his power by a compliance with 
the terms of sale, to become the owner by indefeasible title. It cannot be taken 
from him. In this sense, the adjudication is the completion of the sale. But if 
the purchaser refuses to comply with the terms of sale, he is considered as never 
having been owner, saving to the vendor his right to compel a specific performance 
of the contract. 

In the case before us, the refusal to comply is recognized by a final judgment, 
and the property is ordered to be sold at the risk of the purchaser. This was a 
complete divestiture of any right which the purchasers had acquired by their bids. 
The curator at once became re-invested with the possession of the property, and 
could enter upon the same, and at a re-sale could put any subsequent purchaser in 
possession. 

That the title to the property by the act of adjudication does not pass where 
there is a refusal to comply with the terms of the sale, clearly results from the 
following decisions, viz : Municipality No. 2 v. Hennen, 14 La. 588, 590; Mer- 
tier v. Sterlin, 5 La. 472 ; Banks v. Hyde, 15 La. 398 ; Rowley v. Kemp, 2 An. 
361. 

If the curator had a right to proceed to a re-sale at public auction, the uncon- 
ditional heir would, as a consequence, have a right to sell in the same manner or 
at private sale, if that suited him better. 
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Wasumesx The effect of the rule taken by the State and the answer by the curator remaigg 


to be considered. The curator could not, by his mere admission in an 
change the legal rights of the parties, and the dismissal-of the rule between the 
Treasurer and the curator was but a conclusion of the court, that it was not the 
interest of the State to compel a re-sale of the property, as it would add nothing 
to the treasury. It does not benefit the defendant’s case. ' 
As Isaac Cushing might himself have sued for and recovered the property, it ig 
idle to inquire what motives induced him to sell to the plaintiff. It may be that 
the recovery in this case will work a hardship upon the defendant. If it does, he 
can only attribute it to his refusal to comply with the terms of sale, and 
a judgment to be rendered against him which he allowed to become the thing 
adjudged. If he wasa mortgage or privilege creditor of the succession, it was 
not less his duty, if he chose to preserve his rights, to see that property on which 
he set up his claim was sold, and the proceeds distributed, or, as the original yep. 
dor, to have provoked a rescission of the sale for the non-payment of the price. 
It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and we do now here order, adjndge 
and decree, that plaintiff, William W. Washburn, do recover and have judgment 
against the defendant, John Green, for the following real property situated in 
Bloomingdale, in the parish of Jefferson, in said State, viz: the one undivided 
half of a square of ground designated by the number thirty-two, containing 14 
lots, numbered from 1 to 14 inclusive, and which said square measures 205 feet 
11} inches front on William street, 300 feet on State street, 200 feet 11} inches 
on Benjamin street, and 300 feet on the division line of property formerly owned by 
Cornelius Hurst, and the one undivided half of another square of ground designated 
by the number thirty-four, in the same village, containing 13 lots, numbered from 
1 to 13 inclusive ; said last mentioned square measuring 204 feet 9 inches 5} lines 
front on Nayades street, 291 feet 3 inches front on State street, 200 feet 3 inches 
1} lines front on Benjamin street, and 368 feet on the division line of property 
now or formerly owned by D. F. Burthe. And it is farther ordered, that a writ 
of possession issue, and that the defendant pay the costs of both courts. 
Srorrorp, J., took no part in this case. 





W. G. Berrerton v. Jonn J. Apams. 


The homologation of the umpire’s report, contradictorily with the parties in interest, is final as to the 
special matter embraced in it ; and they cannot be mooted again before the same court when the cause 
comes on to be heard on its merits. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Mott § Fraser, for plaintiff. Durant § Hornor, for defendant. 

Sporrorp, J. The only point presented for our consideration by the appellant, 
is as to the correctness of the ruling of the lower court as shown by a bill of 
exceptions. It appears that on the trial upon the merits “ the defendant offered 
to put upon the stand as a witness J. H. McCormack, and to place before him the 
commercial books of the plaintiff and defendant, for the purpose of contradicting 
by the said witness and the entries in said books, the report of the umpire hereto 
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in this case, and to show that the results reached thereby were 
unfounded in fact and in law. ADAMS. 
» Bat the counsel of plaintiff objected to such evidence, on the ground that 
Mr. McCormack had been one of the auditors of accounts appointed in this case, 
and had given testimony heretofore on the trial of the opposition to the umpire’s 
report ; and on the further ground, that the judgment of the homologation of said 
umpire’s report was conclusive as to all matters embraced in said report.” 
The court did not err. 
The homologation of the umpire’s report, contradictorily with the parties in 
interest, was final as to the special matters embraced in it, and they could not be 
mooted again before the same court when the cause came on to be heard on its 
merits. * . 
The Code of Practice treats such a judgment of homologation as a serious 
jadgment, and not a mere form ; and it has made provision for a contestation upon 
the items of the report only previous to the decree of homologation. C. P. 456, 
457, 458, 459, 460, 461. 
Judgment affirmed. 
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E. H. Duretzt v. Crry or New Oreans. 


A deed of sale purporting to convey only the right, title and interest of defendant in execution, conveys, 
by such description, the property itself. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
D. 8. Bryon, for plaintiff. J. J. Michel, for defendant. 

Srorrorp, J. The city has appealed from a judgment in favor of the plaintiff, 
for the value of certain squares of ground in the city of New Orleans, alleged to 
have been owned by him, and taken for the purpose of opening or widening 
streets. 

The City Attorney contends : 

1. That the judgment of court homologating the report of commissioners under 
the Act of 1832, assessed the damages for expropriating these identical squares, 
in favor of the estate of Clark and Mme. Gaines ; and that this decree forms res 
adjudicata between the corporation and those parties. However that may be, it 
does not form res adjudicata as to the plaintiff, who was not actually or construc- 
tively a party to that decree: that is to say, it does not conclude the question of 
iq title, or the right of the plaintiff to recover the indemnity assessed by the report, 
and which is not shown to have been paid to any one by the city. 

2. It is urged that the plaintiff should have sued to annul the judgment 
upon the report of commissioners in favor of the estate of Clark and Mme. Gaines. 
This does not appear to be important. Mrs. Gaines is a party to the present suit, 
having been personally cited. But she does not claim the money. 

3. The objection to the appointment of an auditor amounts to nothing, for the 
evidence upon which the auditor acted is before the court. 

4. It is urged that the title of plaintiff to the squares, for which he claims the 
indemnities actually assessed by the homologated reports of the commissioners, is 
insufficient, it having been acquired at a judicial sale by deed, which purported to 
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Duns = convey only the right, title and interest of the defendants in execution, 
New Onszaxs. possession was thus divested. But it has been held that, by such a deseript 
property itself is conveyed. There is no older or outstanding title shown, 

Judgment affirmed. 
Bucuanay, J., took no part in this decision. 
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| C. M. Rurnerrorp v. D. N. Hennen et al. Ff 

P The broker or agent of both parties who is a party to the record, but without interest in the suit, ie = 

i competent witness. confi 
i A party cannot, by claiming what he is evidently not entitled to, invest the Supreme Court with juris. 

diction of an amount under three hundred dollars. Th 

of kr 

i PPEAL from the Fifth District Court of New Orleans, Augustin, J. are € 

C. T. Bemiss, for plaintiff and appellant. W. D. Hennen, for defendant, tivel 

Corz, J. 1. Although James is a party to the record, his testimony was ad- there 

| missible, because he is purely a nominal party. He was the broker or agent of It 

| both parties in the transaction, and plaintiff cannot deprive Hennen of the benefit his d 

of his testimony, by makiug him a party when he was without any interest in the Het 

! suit. here 

| 2. Plaintiff, with several others,on the 18th of April, 1842, entered into an tomt 

| obligation whereby he became jointly and severally bound to D. N. Hennen, thea ited. 

the Clerk of the United States Circuit Court, for all the costs which would be whet 

incurred in the suit of Tiffin § Perry v. Samuel Anderson and others, instituted He | 

| by bill in equity, in the court in which Mr. Hennen was Clerk. letter 

| On the 23d of November, 1849, plaintiff purchased of Hennen, through — his 

i the bill of costs, amounting to $439 98, for one hundred dollars. In 

i Plaintiff alleges he attempted to collect this fee bill from one Z. White by pro Yor 

\ cess of law, and failed therein, because it had been previously paid by other par pair 

ties, and he now asks for payment of $439 98, the whole amount of the fee bill. of ¥ 

\ Hennen does not appear to have been a party to the proceedings in the United the | 

i States Court, in which it was determined that the costs had been paid. | mar 

i It appears that certain drafts were given for the costs which were never paid, | Nev 

and these were introduced in evidence in this suit by Hennen to show that he | suit, 

had never been paid. that 

It is only necessary, however, to consider one point. day 

If other parties have paid more than was due, they have the right of ae Aug 

and not the plaintiff, to recover back the excess paid in error. It is clear that I 

plaintiff can have no recourse upon Hennen, except for the hundred dollars, whieh 4 aliv 

he gave as the price of the thing sold, and damages which he might have cairns 00 

but which are not alleged. men 

This court has then no jurisdiction of this suit. A party cannot, by cise | then 

what he is evidently not entitled to, invest this court with jurisdiction of am oi 

amount under three hundred dollars. We must, therefore, of our own a 1 time 

dismiss this appeal. King v. Read, 7 An. 492. & Yor 

Appeal dismissed, with costs. ¢ By o 
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Joun H. Watson v. C. M. Suvrson. 






Jn deciding the question as to a man’s actual domicil, courts of justice will look to the real facts of the 
case, and the declarations of a party on that subject made, for the purpose of establishing a fictitious 
domicil, will be rejected. 


PPEAL from the Fourth District Court of New Orleans. 

Race § Foster, for plaintiff and appellant. Singleton § Clack, for de- 
fendant. . 
sa Merrick, C. J. There are a great number of witnesses in this case and much 

conflict of testimony on the single question of domicil. 

The conflict does not become so great, however, when we consider the sources 
of knowledge of the witnesses and that the statements of the defendant himself 
are evidence on this question, and many New York witnesses have testified posi- 
tively as to defendant’s domicil in New Orleans without ever having seen him 
there, and upon his statements alone. 

It appears that the defendant was a native of the State of New York and that 
his domicil was in the city of New York, where he did business in 1842 or 1843. 
He then removed to New Orleans and established himself in business and resided 
here with his family until his wife died in 1852 or 1853. He then had a family 
tomb built which cost him $1700, and where the remains of his wife were depos- 
ited. He then broke up housekeeping and went to New York, in August 1854, | 
where he remained about two years, without once returning to New Orleans. 
He had an office there with a sign “ C. M. Simpson, New Orleans.” He had a | 
letter box at the post-office, but attended principally to the purchase of goods for 
his New Orleans store. ' 

In April, 1856, he negotiated a lease of a residence in Fifteenth street, New 
York, but took the lease in the name of J. B. Simpson, avowedly so as not to im- 
pair his right to his Louisiana domicil. He bought furniture for this house, some 
of which he pretended was to be sent to New Orleans. To some he boasted that 
the furniture in his house cost $10,000, and informed them he was about to get 
married. He resided at this establishment from that time until he returned to 
New Orleans the last of May, 1857, after the commencement of this attachment 

suit, and then even he came here with an intention of selling out. So it appears 
that he resided continuously in New York city from August, 1854, to the 30th 
tay of May, 1857, with the exception of a period extending from the 12th day of 
August, 1856, to some day in September, 1856, making probably a month. 

It is evident, from the testimony, that during all this time Simpson was 
alive to the importance of preserving his Louisiana domicil. His large stock of 
goods were here, and it was important that they should be preserved from attach- 
ment from his New York creditors, and it would also be more inconvenient for 
them to institute suits here than in New York. Hence the deceptions practiced 

| ‘induce intimate friends there to suppose he was actually residing a part of the 
+ 1 time in New Orleans. Some attachments were also sued out against him in New 
York city in May, 1856, and this accounts for the necessity of keeping the lease 
and furniture in the name of his brother. 
It is evident that in most of his conversations and wherever he had an oppor- 
tunity to manufacture evidence, Simpson pretended to be a resident of New Or- 
43 
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leans, whilst during the whole of three years he was absent, he was enj 
the advantages of a real residence in New York, except voting, and this 








seemed to decline merely because it might affect his Louisiana domicil. a Bie: : 


The case, therefore, presents the question whether a fictitious domicil will 
tect the goods of a party from attachment. It appears to us that the ¢ 
Judson v. Lathrop, 1 An. 78, and Lacock v. Davidson, 9 An. 162, are 
of the question, and that courts of justice must look to the real facts of the 
and that where it appears that the declarations of a party are made with a ree 
ence to making testimony in his favor, they must be rejected. 

The testimony in this case differs from the other cases against this deena 
lately before us. 

It is, therefore, ordered, adjudged and decreed, that the teteneat of the lowe 
court be avoided and reversed, and that said attachment be maintained, and this 
cause be re-instated and remanded for further proceeding ; the defendant paying 
the costs of the appeal. 

Srorrorp, J., took no part in this case. 





M. Manrieny, for the use, etc., v. Home Murvat Insurance Co, 


Under a clause in a policy of insurance, effected upon a vessel for the benefit of the owner, that it 
should become void upon assignment thereof, transfer of interest or change of command—Had: 
That the seizure of the vessel by the Sheriff at the suit of a creditor, would not have the effectadl 
avoiding the policy. 

Nor could the policy be avoided where the assured agreed ‘that the vessel should, during the contin. 
uance of the policy, be completely found with master, officers and crew, on the ground that she way 
not so found while laid up under seizure. 

PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Benjamin, Bradford § Finney and C. A. Taylor, for plaintiff and appe 
lant. L. Hunton and Singleton § Clack, for defendant. 

Bucnanan, J. On the 10th May, 1855, Thomas Keefe, for the account of the 
owners of the steamboat S. F. J. Trabue, effected an insurance with defendants 
in the sum of five thousand dollars, loss, if any, payable to plaintiff, upon the 
hull, engine, furniture and appurtenances of said steamboat, valued at $35,000, 
to navigate the Mississippi river, not above Alton, and on the Ohio river, not abort 
Louisville, for one year from date of insurance. Before the expiration of the 
risk, the steamboat Trabue was seized for debt ; and while in the custody of the 
Sheriff, in the port of New Orleans, was totally destroyed by fire, being one of 
perils insured against, on the 19th April, 1856. 

The defendants being sued on the policy, plead in defence : 


1st. That while the policy sued upon was running and unexpired, other insur 
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ance was effected on said boat in the Crescent Mutual Insurance Company 
$22,500, which, together with the amount insured by defendants, exceeded 
sum of $25,000; whereby the policy sued upon became null and void, by" 
terms thereof. 

2d. That in consequence of the seizure made by the Sheriff, the comm 
the boat was taken from the master thereof, without the consent or appro 
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‘ of defendants, which was a change in the command thereof, whereby the policy  Mamaxr 
came null and void by its terms. Home Mv. Ixs.Co. 
gd. That there was no commander in charge of the steamboat Trabue, and 
that no person was on her at the time she took fire and was destroyed : whereby 
defendant was released from liability. 
4th. (By a supplemental answer.) That at the time of the alleged loss, the 
Trabue was not competently provided with master, officers and crew, and was not 
guficiently provided with tackle and appurtenances, as stipulated in the policy. 

1, The policy sued on contains the following clause : 

«And it is hereby further agreed, that this policy shall become void upon as- 
signment thereof, transfer of interest, or change of command, or if any other in- 
garance be made upon the interest hereby insured, which, together with this insur- 
ance, shall exceed $25,000, unless the consent of this company thereto be obtained 
and endorsed thereon.” 

It appears that the boat, having been subsequently seized by the Sheriff, John 
M. Bell, a policy of insurance was effected by him, in his official capacity, with 
the Crescent Mutual Insurance Company, in the sum of $22,500, to cover a har- 
por risk, in the port of New Orleans, for one month, viz: from 2d April, 1856, 
to 2d May, 1856. 

Mr. Blossman, the Deputy Sheriff, states, that “ this policy was taken out upon 
the notification of Mr. Shannon, who was the second seizing creditor; that he 
wished the Sheriff to effect insurance upon the boat for his protection ; and wit- 
ness and Mr. Bell made a calculation of the claims against the Trabue, and Mr. 
Bell thereupon took out the policy for $22,500.” 
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at it Mr. Bell himself states that he did not effect the insurance at the request of 

pe" the owner of the boat ; nor even, so far as he knows, with the knowledge of the 
owner. 

atin. From this evidence it appears that the insurance in the Crescent office was not 


7 eected upon the same interest which was insured by defendants, namely, the in- 
terest of the owners of the boat, who were defendants in the seizure. This insur- 
ance did not, therefore, fall within the prohibitory clause of defendant's policy 
above quoted. 

2. It is next contended that the command of the boat was changed by the 
effect of the seizure made by the Sheriff. This appears to us a very strained con- 
struction of the clause in the policy referred to. The meaning and intention of 
the parties to the insurance evidently was, that the assured, the owners of the 
Trabue, should only employ in the navigation of their vessel, as master, a person 
known to and who possessed the confidence of the underwriters. For this reason 
the name of the commander, at the date of the policy, is expressed therein. We 
find by an endorsement on the back of the policy, that another person named had 
been substituted to the original master, with the consent of the defendants; and 
this new master appears to have been both commander and owner at the time of 
the seizure. The custody of the boat devolved upon the Sheriff, by the fact of 
seizure and so long as the seizure continued ; because that officer was responsible 
that the boat should not be removed beyond the jurisdiction of the court in which 
the seizure was made. But this very responsibility excludes the idea of the “com- 
mand” of the boat being in the Sheriff, in the sense of the policy. For it was 
evidently impossible that the Sheriff should navigate the Mississippi as high as 
Alton, or the Ohio as high as Louisville, with the boat in his charge. Captain 
White was no less commander of the Trabue, on account of the seizure made by 
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ner asd the Sheriff ; and he could, at any moment, have put an end ‘to that 
Hour Mv. Ixs.Co. satisfying the claims for which the boat was seized. The right of ae 
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seize a vessel is a right secured and regulated by law. We have been refé 
no authority for the doctrine that the exercise of this legal right avoided 
surance upon the vessel, effected for the benefit of the owner. . 

The 3d and 4th pleas are substantially the same. They amount toa denishg 
seaworthiness, by reason of there not being a crew on board at the time of 
fire: and are based upon the clause of the policy by which the assured agua 
“that the boat aforesaid is and shall be, during the continuance of this 
sufficiently found in tackle and appurtenances thereto, and competently el 
with master, officers and crew. ra 

This clause is of universal use in marine policies. Its effect upon the conditigg 
of a boat, laid up under seizure, in the port of New Orleans, was considered in 
the case of Bell v. The Western Marine and Fire Insurance Company, 5th Rok 
446. The court said: “When engaged on a voyage, or lying in port receiving 
and discharging cargo, it is proper that a boat should be properly — 
manned ; but when aid up, it is not shown to be necessary or usual.” 

The judgment of the District Court is, therefore, reversed ; and it is adj 
and decreed, that plaintiff and appellant recover of defendants and appellees fig 
thousand dollars, with legal interest from the 19th June, 1856, until paid, an 
costs in both courts. 
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Viremnta Harper v. Atpert Pierce. 


The vendor of a slave by a notarial act, duly recorded, having subsequently sold the same slave by ad 
under private signature toa second vendee, in a suit by the first vendee against the second vende to 
recover possession of the slave—Held: That evidence having been received without objection® 
show that the vendor remained in possession of the slave down to the date of the second saleythe 
testimony of witnesses was admissible to prove that the price of the first sale had not, in fact, bem 
paid, notwithstanding the enunciation in the bill of sale to that effect. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Mott & Fraser, for plaintiff. T. N. Peirce, for defendant and appellant. © 

Bucuanan, J. On the 19th June, 1849, David Kinney sold, by notarial att 
in New Orleans, to the minor Priewr Sidney Harper (otherwise called Sidney 
Prieur Harper), represented by his father Henry S. Harper, a mulatto boy slaw 
named John, aged about eleven years, for the price of five hundred dollars, cath, 
to him in hand paid, the receipt whereof was acknowledged by the seller. = © 

This act of sale was recorded in the office of the Register of Conveyances 
New Orleans, the residence of seller and purchaser, on the 25th April, 1850. 

On the 9th May, 1850, the same David Kinney sold, by act under private sig 
nature, to Thomas J. Frisby, the same mulatto boy slave John, for the price of ait” 
hundred dollars “ cash paid.” 

This suit was brought on the 29th November, 1855, by the mother and natunil_ 
tutrix of the minor Sidney Prieur Harper, against a vendee of Frisby, to ren 


n eothee uuewers .caae Ene een cuenneeeee 





the mulatto boy John, as the property of said minor. 
The defendant has cited in warranty his vendor Frisby ; who has cited hsm : 
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Kinney ; who appeared and defended the suit, on the ground that the sale 
by himself to the minor Harper was without consideration and null and void. 
After Kinney’s answer filed, the defendant Pierce filed a supplemental answer, in 
which he specially denied that any consideration passed from the minor Harper 
to Kinney for the sale of the 19th June, 1849, and that the slave John was ever 
delivered under said conveyance ; that the same was simulated, fraudulent and 
pull and void in respect to the creditors of Kinney, and bona fide purchasers from 
Kinney for a valuable consideration. 

Kinney subsequently withdrew his defence to the action; acknowledged the 
justice of plaintiff’s claim, and deposited in court the amount of the price received 
by him from Frisby for the slave John, with interest and costs to the day of 
deposit. 

Judgment was rendered in favor of plaintiff against defendant for the slave, 
and in favor of defendant against Frisby and Kinney, as warrantors, for the price 
paid; reserving to defendant and Frisby their claims for hire and damages. The 
defendant alone has appealed, both as against plaintiff and the two warrantors. 

The case is before us upon a bill of exceptions to the ruling of the district 
court, which rejected the testimony of two witnesses offered by defendant to prove 
that no price was paid for the slave John to Kinney as declared in the conveyance 
of the 19th June, 1849. 

Evidence was received without objection that the possession of the slave re- 
mained in Kinney after the conveyance to Harper, and down to the date of the 
conveyance to Frisby ; as alleged in the supplemental answer of defendant ; and 
under such a state of facts, the burthen of proof was thrown upon plaintiff to 
show that the sale was bona fide. OC. C. 1915. 

The unity of the enunciation in the bill of sale, that the price had been paid, 
was expressly put at issue by the pleadings. The defendant was not estopped 
from contesting the truth of this enunciation, in consequence of his title being 
derived from the same vendor ; for this is the very case provided in the Article 
of the Code above quoted. If, then, it was incumbent on plaintiff to sustain his 
deed by additional proof, under the circumstances, it was surely competent for the 
defendant to introduce proof contradicting that enunciation and supporting the 
presumption arising, in law, from the want of tradition of the thing sold. 

The appellant has filed in this court a plea of prescription, based upon Article 
3444 of the Code. But this prescription is suspended in the present case by the 
minority of Sidney Prieur Harper, who is not yet of age. C. OC. 3488. 

It is, therefore, adjudged and decreed, that the judgment of the district court 
be reversed, and that the cause be remanded for a new trial, with instructions to 
the judge not to reject the testimony of competent witnesses, to prove that the 
price of the sale from David Kinney to the minor, Harper, of the slave John, 
dated 19th June, 1849, was not in fact paid ; and further, that appellees pay the 
costs of appeal. § 

Sporrorp, J., took no part. 
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W. B. Coturws v. Dantet Epwarps. 


The court may authorise an intervenor to bond sequestered property. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. sa 
N. W. Jourdan, for plaintiff. Durant § Hornor, for defendant and appd. The f 
lant. the 


Srorrorp, J. The defendant has appealed from a judgment against him 
surety on a bond given by Mrs. E. C. Murphy, intervenor in the suit of 
v. Murphy § Co., to release a sequestration of certain mules obtained by the 
plaintiff in that suit. 

The surety contends that there was no law authorizing an intervenor in a suit 
to bond property sequestered, that right being restricted to the original defendant 
and the plaintiff. 

But it was held in the case of Catalogne v. Bauries, 4 An. 568, that the Tadge 
might permit an intervenor to bond sequestered property. 

In this case, there was a judicial order by a competent court, authorizing Mr, 
Murphy to bond the mules. We think the surety who enabled her to avail her. 
self of it, cannot be permitted to question the regularity of this order, by assert 
ing that it was rendered upon insufficient evidence, that his principal’s allegations 
in her intervention were false, and that the order enabled her, in effect, to become 
| a surety for her husband. 

\ The appellant contends that his principal was not in default for failing to restore 
the property at the termination of the suit. The Sheriff's returns show that she 
was. Baker v. Morrison, 4 An. 373. : 

The question in an action of this character is, how much has the plaintiff begn 
injured by the failure of the principal to comply with the condition to restore the 
sequestered property. The damages against the surety cannot exceed the penalty 
i stipulated, nor the value of the sequestered property. Within those limits, heig 
| liable up to the amount of the judgment rendered against his principal. The 

penalty stipulated in the bond is greater than the judgment appealed from ; itis 
proved that the value of the mules was greater also. 

The judgment against the surety who now appeals, was for the sum amseial 
the plaintiff in his original suit against E. Murphy, and for thirty-five dollam 
counsel fees in this suit. No law to which we have been referred, authorizes the 
latter charge in a suit of this character, more than in any other. The cases rm 
ferred to relate to expenses incurred in the original suit by reason of the unlaw 
ful sequestration ; and they concern the liability of sureties on a bond given to 
obtain, not to release a sequestration. Norton v. Cammack,10 An. 10; Jones, 
Doles, 3 An. 588; Penny v. Taylor, 5 An. 718. 

It is, therefore, ordered, that the judgment appealed from be amended by strike 
ing out the allowanc2 of thirty-‘ive dollars counsel fees, and that in all other 

| respects the judgment be affirmed; the costs of this appeal to be paid by te 
| plaintiff and appellee. si 

Coxe, J., took no part in this case. 
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CuarLes Fonpa, Curator, v. Geo. W. Denton. 


A judgment dismissing a third opposition to an order of sale of property, is final if unappealed from, 
even though it be rendered ex parte ; and is a complete bar to setting up the pretended title anew. 


The failure to appear and prosecute the opposition cannot deprive the party interested of the benefit of 
the judgment. 


PPEAL from the Third District Court of New Orleans, Duvignaud, J. 
Durant § Horner, for plaintiff. Clarke § Bayne, for defendant and appel- 
il J. Although this is not strictly a petitory action, both parties are will- 
ing to consider it as such for the sake of terminating the present litigation. 

There was judgment for plaintiff, and defendant has appealed. 

The controversy is as to the ownership of certain lots in the Pully Square, in 
the city of New Orleans. 

1. The title of defendant to a part of these lots has already been adjudicated 
upon in the suit of Fowler v. Irwin, in which defendant filed a third opposition, 
averring himself to be the proprietor of a part of the lots now in question ; 
the opposition was dismissed, and on appeal to this court, the judgment was 
affirmed. 

2. After the death of Irwin, his curator obtained an order for the sale of the 
property now in dispute, consisting partly of the lots adjudicated upon in the suit 
of Fowler v. Erwin. Defendant filed a third opposition to the proceedings 
for a sale of these lots in Erwrn’s succession, on the ground that they were his 


On the 29th March, 1856, a judgment was rendered, which dismissed defendant's 
opposition ; he did not appeal; it is then final as to the pretentions of defendant 
to the lots in contestation, and estops him, even if the judgment was ex parte, from 
again setting up his pretended title to the same. Moch v. Garthwaite et als., 11 
An., p. 287. 

His neglect to appear and prosecute his opposition cannot deprive plaintiff of the 
benefit of the judgment. 

The judgment must be considered to have been rendered on the issue, which was 
that of title to the lots in dispute in the suit at bar. 

Defendant avers that the judgment was not final, because the sale of the property 
was abandoned subsequently to his opposition, and there was no reason why an 
appeal should have been taken. 

Such abandonment of the prosecution of a sale is not of itself proof that plain- 
tiff did not deem the property his own, and he could afterwards have again seized 
it; as then the court had obtained jurisdiction over the title to these lots, it was 
highly proper that it should for ever terminate the controversy, and adjudicate 
upon the title to the same. As the judgment was rendered on the title of defend- 
ant to these lots, and as it is now final by the lapse of time for an appeal, it is 
then res judicata, so far as regards the rights of plaintiff and defendant to these 
lots, and a bar to any claim of defendant to the same, so far as plaintiff is con- 
cerned. 
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Suma 3. The testimony establishes, that these lots belong to the estate of Jos 

Dextox. § Erwin, of which plaintiff is curator. 
Judgment affirmed with costs. 

Srorrorp, J., took no part in this case. 

















Joun Crace v. S. M. Wesrwore. 


s 

The plaintiff held a commission as Notary Public in the parish of Orleans, when, on the 12th of , 

1857, the Legislature passed an Act declaring the office of each and every Notary Public appointed 

previous to the passage of the Act, to be vacated. The same Act provided that the Governor shou 

appoint for the parish of Orleans, not less than forty nor more than sixty Notaries. The 

having appointed only forty-eight Notaries. Held: That by the terms of the Act of the . 

the plaintiff, whose commission expired before May, 1857, was functus officio, although neal 

been specially appointed to take his records. 


N an application for a mandamus to the Judge of the Sixth District Court of 
New Orleans. Whitaker § Fellows, for appellant. A. P. Dugué, for appe 
lees. 

Srorrorp, J. The plaintiff asks a mandamus upon the Register of Convey. 
ances in New Orleans, to compel him to record an Act of sale purporting tohaye 
been passed before the plaintiff as a Notary Public, on the 15th December, 1857, 

We agree with the District Judge in the opinion that said act was not authen 
tic, for the reason that the plaintiff was not then a notary public. He was for 
merly in commission as a notary, but it is admitted that his commission expired 
before May, 1857. The Act of March 12th, 1857 (p. 84), “ Relative to Notaries 
Public in and for the parish and city of New Orleans,” provided that “from and 
after the lst of May, 1857, the offices of each and every Notary Public, appointed 
previous to the passage of the present Act, shall be and they are hereby declared 
to be vacated,” sec. 1. 

The object of the Act was to reduce and limit the number of Notaries. The 
second section provided that the Governor should appoint not less than forty, nor 
more sixty Notaries for the parish of Orleans, who, besides the qualifications pre 
viously required, should give a bond in the sum of $5,000. The Governor has 
appointed forty-eight Notaries under this Act who have given bond. The plain 
tiff has not been appointed. By the terms of the Act he is functus officio, The 
Register cannot be compelled to record an act as a notarial act, which is not at 
thenticated by an official signature. It matters not that no one had been specially 
appointed to take the plaintiff’s records. 

The plaintiff's whole demand is based upon the assumption that when he wal 
for a mandamus he was still a Notary. If the parties in interest wish to have the 
act recorded as a private act, they can do so upon a proper showing. But the 
plaintiff, unless he has been aggrieved himself, cannot stand in judgment for them. 
If he was not a Notary Public, he has no grievance to complain of. 3 

Judgment affirmed. 

Coxz, J., took no part in this case. 
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T. Lanpry v,. L. Korman. 















* 


he Article of the Constitution of the United States which provides for the delivery of fugitive slaves to 
the owner does not apply to the case of a runaway slave who is arrested in another State, confined in 
jail, and after advertisement for a reasonable tims to notify the owner, sold at public auction for his 


benefit. 
The laws of the slave States on that subject are matters of police essential to the protection of their 


citizens, and are designed also for the protection of the owner himself. 
Asworn copy of a commitment annexed to the deposition of the witness who examined it and who had 
the custody of the same, is admissible in evidence. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 

Durant & Hornor, for plaintiff. L. Klopman, for defendant and appellant. 

Merrick, C.J. It appears to be conceded, that the slave in controversy was 
the property of the plaintiff, but the defendant contends that the plaintiff’s title 
has been divested by a Sheriff sale made in Warren County, Mississippi, to one 
A. Mizel, in March, 1855. It appears that the slave ran away from plaintiff’s 
plantation in May, 1854. He was on the 19th of July of the same year committed 
to jail in Vicksburg, Warren County, Mississippi, as a runaway slave, where he 
was advertised for six months in the Vicksburg Weekly Whig, and not being 
called for by his owner, he was then advertised for sale for thirty days and sold to 
Mize, a dealer in slaves, for $809. The purchaser brought the slave to New 
Orleans and sold him to the defendant, Klopman, for $1100, on the 20th of March, 
1855, and this suit was brought to recover the negro on the 27th day of the same 
month. 

- The defendant has assumed the burden of proof to show a divestiture of the 
title of the plaintiff by the sale under the laws of Mississippi. 

He is met at the outset of the discussion with the objection that the slave was 
a fugitive from service due a citizen of Louisiana, and, therefore, the defendant 
could acquire no title to the same in virtue of the laws of Mississippi, because it is 
provided in the 3d section of the 4th Article of the Constitution of the United 
States, “ that no person held to service or labor in one State, under the laws there- 
of, escaping into another, shall, in consequence of any law or regulation therein, be 
discharged from such service or labor, but shall be delivered up on claim of the 
party to whom such service or labor may be due.” 

The question was before this court in 1848, when the court was equally divided 
in opinion, and, as a consequence, the judgment of the lower court affirmed. That 
decision was favorable to the views maintained by plaintiff’s counsel. But, as 
under our system, a single decision is not considered as conclusive upon any ques- 
tion of law, we are compelled by the course of the argument to review that de- 
cision. 

In the determination of constitutional questions the same rules of interpretation 
may be resorted to as with other laws. The duty imposed upon the judiciary to 
discover the spirit and intention of the lawgiver or the true meaning of the instru- 

_ ment is not less imperative than in case of statutes. It is only a labor of greater 
delicacy, because the rights of sovereignty are brought in conflict and of more 
grave importance, because the principles involved underlie our social structure, 
are fundamental and affect more extensive interests. But an adherance to the 
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letter and a violation of the spirit of the instrument ought not to be tolerat 
supposed possible. ‘ 

The history of the Constitution of the United States shows that this clause 
introduced into “ the Constitution solely for the benefit of the slave holding St 
to enable them to reclaim their fugitive slaves who should escape into other § 
where slavery is not tolerated.” Story Const., sec. 952. oF 

And the language of the clause clearly shows that this was the intention, 1 
declares that no person held to labor shall, in consequence of any law or regulatign 
be discharged from such service or labor. The regulation here spoken of ig @ 
therefore between the slave and his master ; the slave is not to be discharged frj_ 
labor, but is to be given up. Now this cannot in our opinion be applied to gy 
troversies arising between two persons claiming the ownership of a slave ' 
upon the laws of different States although the slave was a fugitive from 
for the slave is not discharged from labor or service, but the right to his 
or labor is the subject-matter of a controversy between others, in which, ina 
point of view, he has no interest. 

If we hold the contrary, these consequences follow : a slave, the moni 
becomes a fugitive, acquires a sacred character under the Constitution and 
above the laws and extra commercium. He cannot be sold as property ng 
punished for crime. *" 

The slave of A, a citizen of Louisiana, who is the judgment debtor of B, a rat 
dent of Mississippi, by judgment of a Mississippi court, escapes into the latte 
State and is there seized and sold under execution to pay A’s debts. If the doe 
trine contended for be true, the purchaser acquires no title. See another example 
Reynolds vy. Batson, 11 An. 729. If a slave, while a fugitive, commits murder or 
other high crimes in the State to which he has fled, he must, (according to the 
same doctrine,) be given up to his master, because a fugitive from labor aid 
covered by the letter of the Constitution. 

It is thus evident that the Article of the Constitution is not to be taken literally 
but to be interpreted according to its true meaning and intent. 

The question then arises, does it cover the case of runaway slaves who are a 
rested and confined in jail and advertised a reasonable time to notify the owner, 
and, in default of the appearance of the latter, sold at public auction for tis 
benefit. 

In our opinion the provisions of law which are common to all, or nearly all, of 
the slave States on the subject of arrest of fugitive slaves partake of a twofold 
character, the one being a matter of police essential to the protection of the citizen 
of the State against the depredations of this class of persons, who are often driven 
by hunger to commit acts of violence, and are dangerous from their evil examples 
and nightly meetings to others of their race and the peace of the community ‘a 
large ; the other, a municipal regulation designed for the protection of the owner 
himself and necessary to the recovery of his property and in the nature of a 
by which the thing itself is preserved and as much a real salvage of the thing # 
would be the rescue of the slave from a sinking ship or steamboat; they do not 
discharge the slave from service but hold him to serve. 





































Such being the design of these provisions of law they are no violations of the " 


Constitution, but in aid of it, and if not essential to the existence of the insti 





of slavery itself, stil! of the last importance to the internal peace and quiet o at ‘ 
these States. : 


Neither in our opinion are they prohibited by any laws of the United State 
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the Federal Constitution, and, if we have rightly comprehended and defined —-L4xP Rx 
nature of these regulations, it was so considered by the Supreme Court of the Kuoruay, 
“Tail States in the case of Prigg v. Commonwealth of Pennsylvania, 16 Peters, 
“4 page 625 Mr. Justice Story,as the organ of the majority of the court, says : 
“To guard, however, against any possible misconstruction of our views, it is 

to state that we are by no means to be misunderstood in any manner what- 
ever to doubt or to interfere with the police power belonging to the States in 
virtue of their general sovereignty. That police power extends over all subjects 
sithin the territorial limits of the States and has has never been conceded to the 
United States. It is wholly distinguishable from the right and duty secured by 
the provision now under consideration: which is exclusively derived from and 
secured by the Constitution of the United States and owes its whole efficacy 
thereto. We entertain no doubt whatsoever, that the States, in virtue of their 
general police power, possess full jurisdiction to arrest and restrain runaway 
slaves and remove them from their borders and otherwise to secure themselves 
against their depredations and evil example, as they certainly may do in cases of 
idlers, vagabonds and paupers. The rights of the owners of fugitive slaves are in 
no just sense interferred with or regulated by such course ; and in many cases the 
operation of this police power, although designed generally for other purposes, for 
the protection, safety and peace of the State, may essentially promote and aid the 
interest of the owners. But such regulations can never be permitted to interfere 
with or obstruct the just rights of the owner to reclaim his slave derived from the 
Constitution of the United States, or with the remedies of Congress to aid and 
inforce the same.” 

This was said in reference to a law of Pennsylvania, a free State. Prigg, the 
agent of the owner duly empowered, arrested a fugitive in Pennsylvania and took 
her to the owner in Maryland. He was indicted and convicted under an Act of 
Pennsylvania, declaring it to be a crime to carry away a negro or mulatto for the 
purpose of detaining them as slaves. 

In the case of Moore v. People of Illinois, 14 Howard, 13, it was held, that 
the individual States might pass regulations which were in aid of the Constitution 
and which do not impede, limit, embarrass, delay or postpone the rights of the 
owner to the immediate possession of his slave and the immediate command of his 
services. This also was said in reference to the regulation of a free State ; the 
subject-matter of discussion before the Supreme Court in both cases being regula- 
tions tending to discharge the slave from service, but not a question as to the 
change of ownership of the slave himself. 

But, supposing that the principles enunciated do affect a question of ownership, 
and the absurd consequence does not follow that the State cannot punish by death 
or imprisonment a fugitive slave who has committed murder or other high crimes, 
and thus impede or postpone the rights of the owner of the slave, we will consider 
whether the regulation of the State of Mississippi in question in any just sense 
deprives the owner of these rights. We think the whole question turns upon the 
first act, the arrest and detention of the slave by the authorities of Mississippi. 
Ifthey had the right to make the arrest and commitment and charge a reasonable 
compensation for the same the rest must follow. 

The right is conceded by the Supreme Court of the United States in Prigg’s 
case as a police measure. And it does not impede the rights of the owner because 
the object is also to preserve his rights; to prevent the escape of the slave to a 
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free State or Canada, where his services would be wholly lost to his owner, Bj 

Korman. _ this arrest and detention is legal, the rest of the proceedings in reference the 
are a matter of expediency left to the Legislature. For the owner is justly 
for the fees, advertisements and costs of keeping and guarding the slave in 
or other custody, by which his property is preserved, and good faith requires thy 
the proceedings should not become oppressive to the owner, and that after, 
reasonable time the accumulating expenses should cease, and not that the gla: 
should be kept in prison until expenses had been created exceeding his value, 

After a bona fide effort on the part of a State to find the owner, eontinued 
reasonable time, it appears to us the State may presume that the owner pref 
abandon the slave for the payment of the expenses incurred, and claim any é 
that may be left at the sale rather than advance the costs. He has not been de 
prived of his slave because the same has been sold to pay his just debts, F 
as in the instance given where sold under execution on a judgment in the State gf 
Mississippi. C. C. 2278. 

The statute of Mississippi must be held to be reasonable, because it is similar jp 
the statutes which were in force in this State up to 1857, and the notice of the 
arrest and commitment is published six months instead of three, as required by 
our law, and the purchaser is allowed six months longer to redeem his property, 
It appears to us that the comity which exists between different States requires a 
to inforce rights acquired under this statute adverse to a citizen of Louisiana, ag 
on the other hand we would do had the sale been made under our own law ate 
slave belonging to a citizen of Mississippi. 

But it is said that the sale made under the law of Mississippi was made without 
any form of judicial proceedings. Judicial proceedings were not necessary to add 
force to the statute acting on property in the State of Mississippi. The statute 
did precisely what our statute did, and what is done on sales of estrays and pre 
perty sold for taxes, aud yet no one supposes that these sales are not valid. 

Again it is said that criminal, police and revenue laws are purely local, and for 
feitures by reason of such laws are not inforced extra-territorially. This is tag 
but it has no application to the present case. The court is not asked to declarea 
forfeiture, but, on the contrary, the plaintiff demands that a right already acquind 
shall be declared void, and the person in the enjoyment of the same compelled t 
surrender such right. It is a suit to set aside rights vested under the law df 
another State. Suppose a slave is sold in Mississippi ‘to pay taxes, will not our 
courts maintain the possessor in his title? Suppose the goods of a citizen of Louie 
jana are sold for a violation of the revenue laws of another country and the pat 
chaser comes to Louisiana with them—will our courts deprive the purchaser of 
property in his possession under a title acquired in another country ? 

In qui tam actions the informer acquires a part of the penalty. Is he not tobe 
maintained in his rights so acquired in all countries? To ask these questions ® 
to answer them. The Acts of the Legislature of Mississippi do not, therefore, a 
pear to be unconstitutional, and, as they appear also to be reasonable and place the 
citizens of Louisiana on a footing of equality with the citizens of Micciasippl 3 
think rights acquired under them must be maintained. 

The objection made to the copy of the commitment was not sufficient to exclude P 
it. It was a sworn copy annexed to the deposition of the witness who examinedit, — 
and who, in fact, had the custody of the same. Authentication, under the Acta 2 

Congress, is not exclusive of all other modes of proof. We know no good reason 
why the Sheriff might not, after having compared a copy with the commit 
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bi castoy, annex the same to his deposition, and swear to its faithfulness, and 
» it proof of the original, of which he is the custodian. Such"we under- = Kuormay. 
to be the rule of evidence in our sister States, and we think it is applicable 
Greenleaf, sec. 91, 501, 502, 508. q 
y _ From all the lights before us we think the sale made in Mississippi was in con- 
. formity with her laws, and that the judgment of the lower court*should have been 
in favor of defendant, and the plaintiff left to obtain the proceeds of the sale to his 
gedit in Warren County, Mississippi. 
- It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
gourt be avoided and reversed, and that there be judgment against the demand of 
the plaintiff and in favor of the defendant, quieting him in the title and possession 
of said slave, and that the demand in warranty be dismissed, and that the plaintiff 
pay the costs of both courts. 
- Sporrorp, J., took no part in the decision of this cause. 
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a Hers or Detorp Sarpy v. Crry or New Orteans. 
- The division of the batture outside of New Levee Street as far as Front Street into streets and squares, 
A, a8 was not an expropriation of the property, so far as the streets were concerned, of which the riparian 
of a proprietors had never been in possession. 12 An., 500. 

f By the terms of the Act of the Legislature of the 30th April, 1853, (Session Acts, p. 298,) the proprie- 
rout tors of batture in the limits of the city of New Orleans, in reducing the batture to private occupation 

are bound to leave open to public use, without charge, whatever space may be required by the cor- 

add poration for public highways or streets. 
re PPEAL from the Sixth District Court of New Orleans, Howell, J. 

Janin § Griffon, for plaintiff. J. J. Michel, for defendant and appellant. 
for. Bucuanan, J. The facts of this case are similar to those of Remy v. the same 
me, defendant, reported in 12th An., 500. The plaintiffs, proprietors by right of 
ea accretion of a batture or alluvion formed by the action of the Mississippi River, 
ined within the limits of the corporation of New Orleans, claim compensation for the 
| to soil of streets laid out many years ago upon the batture by the city authorities. 
+a | The proceeding which plaintiffs have adopted to enforce this claim, is that pre- 
our seribed by Articles 2604 and following of the Civil Code, in cases of expropriation. 
uis- The following language of the decision in Remy’s case (12th An., 502,) is the 
var: expression of an opinion to which we still adhere, and which is eee to the 
of present case. 

“The judgment in the petitory action instituted by plaintiffs cannot be inter- 
he preted as having recognized a right in the plaintiffs to the private occupation of 
is the whole of the batture in front of their land, without regard to the administrative 
ap- power of the city corporation over the batture and landing.* * * * * * Tn our view 
the of the case, the division of the batture into streets and squares, was no expropria- 
we tion of the plaintiffs, so far as the streets are concerned, for they had never been in 

possession of the soil of those streets, nor indeed of any part of the batture. Such 
we | division was, in fact, a restriction of the public use, previously embracing thé 
lit, { whole batture, to the comparatively small portion of the batture covered by the 
of} streets.” 
mn In justification and support of the doctrine of the Remy case, a brief review of 
ait the legislation on this subject may not be out of place. 
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Formerly, and at the time Front, Fulton and Delta streets were laid, 
city corporation, as administrator for the public, was judge without appeal of 
extent to which the batture, within the corporate limits, was required for pr 
use ; and it was only with the consent of the corporation, and under such J 
tions as the corporation chose to impose, that the riparian proprietor could 
individual occupation of the batture formed in front of his land. Erwin § 
v. Mayor, §c.,18 L. R. But the Act of the Legislature of 30th April, 
(Session Acts,) p. 298, subjected the powers of the city corporation in this 
to judicial control; and a right was given to any riparian proprietor, who com 
ceived that the corporation was withholding from him more of the alluvion 
was necessary for the public use, “to institute suit,” says the statute, “ against 
said corporation for so much of the batture as may not be necessary for the uses 
of commerce and navigation, and for the necessary public highways and other 
public uses, and if it be determined by the court that any portion of said battare 
be not necessary for the public uses above-mentioned, the court shall decree that 
said owner is entitled to said property, and compel said corporation to permit him 
to enjoy the use and full ownership of such portion of said batture.” 

From the terms of this law it is plain, that the proprietors of batture in the 
limits of the city of New Orleans, in reducing the batture to private occupation, 
are bound to leave open to public use, without charge, whatever space may be 
required by the corporation for public highways or streets. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that there be judgment in favor of defendant and appellant, and 
against the plaintiffs and appellees, with costs in both courts. 

SporrorD, J., took no part in this case. 


Wituam Massry v Jonn J. Srere. 


By the Act of the Iegislature of 26th March, 1844, the surviving spouse owes no interest on the share 
of the community property belonging to the children of the marriage as long as he or she remains 
single. 

Where a suit is brought by the purchaser of property subject to a mortgage in favor of minors, tofix 
the amount of the mortgage, the court will not order the sum to be paid over to the tutor of the minor. 
It must remain in the hands of the purchaser until the liquidation and final settlement of the tutor’s 
account at the majority or emancipation of the minor, or until the tutor takes legal steps to have the 
mortgage released. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Durant § Hornor, for plaintiff and appellant. A. W. Jourdan, for defend. 
ant. 

Merarick, C. J. This case is a sequel to the case of the succession of Christine , 
Herman, decided in January, 1856, and the case of William Massey et als, ¥. 
Steeg et al, 12 An. 78. 

The plaintiff was a judgment creditor of John J. Steeg, with a judicial mortgage 
upon his immovable property. The common property, real and personal, existi 
at the death of Christine Herman, former wife of Steeg, was subsequently 
cated to him contradictorily with the under-tutor to his minor children, under 
Art. 338 C. C., for $2800. The real estate so adjudicated was purchased by 
p!aintiff under his execution. 
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“The object of this suit is to reduce the special mortgage of the minors on the 
fund, the proceeds of the Sheriff's sale, the mortgage of the minors standing on the 
records for $2800. 

The District Court reduced the mortgage to $1400. Plaintiff appeals. Defend- 
ant, in his answer to the appeal, prays for an amendment of the judgment. 

The court did not err in overruling the plea of res judicata. The suit to have 
the debt declared community, and thus operative upon the property of the com- 
miuity, and to confine the legal mortgage to the one-half belonging to the minors, 
js not the same thing (as the Judge a quo observes) as a suit to reduce the amount 


. of the minors’ mortgage. 


On the merits we see no error in the judgment to the prejudice of the plaintiff 
and appellant. The special mortgage in favor of the minors is intended to cover 
that portion of the price and interest going to them ; that belonging to the sur- 
yiving partner in the community has not been awarded them by the decree. 

The appellee contends that the judgment ought to be so amended as to allow the 
minors interest from its date or the adjudication to the tutor. It does not appear 
tous, that the Judge erred in refusing this interest, as we are not advised by the 
evidence that Steeg has contracted a second marriage, by which he has forfeited his 
right of usufruct under the Acts of 26th March, 1844, p. 99. By this statute, he 
owes no interest so long as he remains single. Moreover, the interest on $1400 
must have been taken for the support of the three minors. 

We understand the judgment of the lower court simply to fix the amount of the 
minors’ special mortgage. It does not order this sum to be paid over to the tutor. 
It must, therefore, remain in the hands of the purchaser until the liquidation and 
final settlement of the tutor’s account, when the minors shall have been emanci- 
pated or arrived at the age of majority, or when the tutor shall have taken steps 
under the Act of 1855, p. 444, (re-enacting the Act of 1830,) to release the 
property sold from the legal mortgage in favor of the minors. Rev. Stat. 336 ; 
Barnard v. Erwin, 2 Rob. 408 ; C. P. 679, 683. 

Nor will this judgment prejudice the right of the plaintiff in the event a less 
sum than $1400 shall be found to be due the minors on the final settlement of their 
accounts in the Probate Court, to cause the difference to be appropriated to his 
judgment, if not then satisfied ; provided the $1400 shall not before that time be 
withdrawn from the plaintiff in the manner we have indicated. 

The plaintiff ought also to credit the defendant annually on the judgment, with 
interest at the rate of five per cent. per annum on $1400, from 24th March, 1857, 
until the usufruct of the defendant be terminated by marriage, if said sum shall 
remain so long in his, plaintiff's hands; and after such marriage, the interest at 
that rate will be covered by the special mortgage. If Steeg be already married, 
he must credit him with such interest to the date of this decree, and the judgment 
in this respect ought to be amended. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be amended so as to fix the said special mortgage of said minors 
at the sum of fourteen hundred dollars, with legal interest thereon from the time 
said John J. Steeg shall contract a second marriage, and if such marriage be 

already contracted, then from the date of this decree ; and that said tutor instead 
of the plaintiff pay the costs of the lower court, the plaintiff paying the costs of 
appeal ; and that this amended judgment stand in the place of the judgment of the 
lower court. 
Srorrorp, J., took no part in this case. 
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Mina Gruste v. F. S. Goope. 3 


The rights granted the widow, or minor children of a deceased person, by the Homestead Actot ty 


March, 1852, vest in them at the time of the death of the deceased—provided their Condition of li a 
at that moment of time, entitle them to the benefit of the provisions of the Act—their Pecuniary gj. 


cumstances at the time of death of the insolvent and not at any subsequent time settles their right tp 
any claim under the Homestead Act. 


we 


PPEAL from the District Court of the parish of Terrebonne, Roman, J, _ 
Connelly § Rightor and Semmes § Labatt, for plaintiff and appellant. Good. 
§ Aycock, for defendant. 

’ Corz, J. 1. We are of opinion, that the rights granted the widow or ming 
children of a deceased person, by virtue of the Homestead Act, of 17th March, 
1852, vest in them at the time of the death of said deceased, in the event they 
come within its provisions at that moment of time ; their condition then in peg. 
niary matters, and not at any subsequent time, is to be the test of their right ty 
any claim under the Homestead Act. 

2. Even conceding that the widow did intermeddle with the estate of her hu 
band, her unlawful acts can not deprive the minor of her rights ; the said Act em 
powers the widow, or minor children to receive a certain amount, when they am 
in necessitous circumstances. The minor children have the right to claim the ben- 
efit of the Act, even if the deceased person has left no widow, their right is thea 
independent of the existence of the widow, and, a fortiori, if a widow does exist, 
her acts of mal-administration can not affect the rights of the minor. 

3. The minor child of plaintiff appears to have been in the condition, at the 
time of the death of her father, which entitles her to the relief of the Homestead 
Act. 

4. Plaintiff has entered into a second marriage, and has been authorised by a 
family meeting to retain the tutorship of her minor child; she is then by the «& 
cond section of the Homestead Act no longer entitled to the usufruct of the money 
to be received under said Act. The said section declares, “That the surviving 
widow shall have and enjoy the usufract of the money so received from her deceased 
husband's succession, during her widowhood, afterwards to vest in, and belong to 
the children or other descendants of said deceased.” 

The money due the minor in the case at bar must be paid to the plaintiff asm 
tural tutrix of her minor child, and she is not therefore compelled to furnish seer 
rity, as in the case where she would have the usufruct, if she were still a widow. 

It is, therefore, ordered, adjuged and decreed, that the judgment be avoided and 
reversed, and that plaintiff, as natural tutrix of her minor child, Lina, recover@ 
F. S. Goode, administrator of the estate of Michel Gimble, deceased, one thousand 
dollars, for the use and benefit of said minor child, to be paid in preference toall 
other debts, except those for the vendor’s privilege and expenses incurred in selling 


the property; it is further ordered, that said F. S. Goode, administrator, place 
plaiatiff, as natural tutrix of her said child, on the tableau of his administration, for 
gaid thousand dollars, with privilege as aforesaid, and that he pay the same in dae 
course of administration. . 
It is further ordered, that the costs of both courts in this proceeding be paid by 
the estate. 
Bucuanay, J., took no part in this decision. 
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Cuartes Levistones v. M. Marieny. 

































Where defendant wa3 interrogated as to whether he had not promised plaintiff that he would never 
plead prescription against the notes sued on—Held : That as far as the interrogatory referred toa time 
prior to the acquisition of preseription, defendant could not be compelled to answer, as such an inter- 
rogatory is clearly illegal. 
The interrogatory is not illegal and might properly be answered, so far as it relates toa promise made 
after the prescription had been acquired. 
An acknowledgment by the debtor, after the prescription has been acquired, that he has not paid the 
debt, would not bind him to pay it, because he could still urge his plea of prescription. 
An acknowledgment in writing over his signature by the debtor, that a demand has been made upon 
him, is sufficient to put him in default and to make his debt bear interest from the date of his ac- 


knowledgment. 


TO eal 
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PPEAL from the Sixth District Court of New Orleans, Howell, J. 
G. § C. E. Schmidt, for plaintiff. Whitaker § Fellows, and Collins § 
Wooldridge, for defendant and appellant. 

Coz, J. This isa suit on two promissory notes of $800 each, and due re- 
spectively on the 24th of February and 24th of March, 1841. Defendant denies 
all the allegations of plaintiff's petition, and pleads the prescription of five and 
ten years. 

There was judgment for plaintiff, and defendant has appealed. 

In order to defeat the plea of prescription, plaintiff filed, on the 20th Novem- 
ber, 1857, a supplemental petition, containing the two following interrogatories : 

1. Are the notes sued upon in this case signed by you, and have you promised 
plaintiff never to plead prescription against them ? 

2. Have you, at any time within the last five years, recognized your indebted- 
} yess to plaintiff upon said notes? 

The first interrogatory contains two questions, viz: Ist, if the defendant had 

signed the notes sued on ; and, 2d, if he had promised never to plead prescription 
against them ? 
To the first of these questions, we can see abstractedly no objection. So far 
as the promise never to plead prescription in the second question of the first inter- 
rogatory refers to a time prior to the acquisition of the prescription, it is clearly 
illegal. 
: Article 3423 C. C. declares, “one cannot renounce a prescription not yet ac- 
quired ;” see also Carraby & Navarre, 3 La. 262. But we do not consider the 
| question illegal so far as it relates to a promise made after the prescription had 
been acquired. It has been urged by defendant, that Articles 3422 and 3515 of 
: the Civil Code are opposed to this view, but we do not think so. Article 3422 of 
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the Civil Code declares, that “ prescription by which debts are released, is a pe- 
: remptory and perpetual ber to every species of action, real or personal, when the 
. creditor has been silent for a certain time, without urging his claim”; but this 
Article does not enjoin the debtor from waiving the bar, if he wishes; the bar is 
4 protection furnished by the law to the debtor; but there is no statute which 
deprives him of the privilege of dispensing with this plea if he thinks proper to 
do so. 

Art. 3515 C. C. provides that : “Good faith not being required on the part of 
the person pleading this prescription, the creditor cannot compel him or his heirs 

45 
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to swear whether the debt has or has not been paid, but can only blame him 
for not having taken his measures within the time directed by law; and it m 
be that the debtor may not be able to take any positive oath on the subject,” 

This Article forbids the creditor to ask the debtor or his heirs under oag 
the debt has been paid, but it does not enjoin the creditor from asking under cath 
of the debtor or his heirs, if he or they have promised not to plead iption 
against the debt, for the question is an admission that the prescription exists, but 
that its effect has been destroyed by a new obligation created since the acquisitio 
of prescription, and there is nothing in this article which forbids the interrogatig, 
of the debtor relative to such new promise. B 

Art. 3423 of the Civil Code expressly recognizes the right of renouncing pre 
scription already acquired ; it declares, “ one cannot renounce a prescription not 
yet acquired, but it is lawful to renounce prescription when once acquired.” 

If a debtor can then renounce prescription, it must be lAwful to ask him if he 
has not promised to renounce it, and if he can be asked this question, he then cag 
be interrogated whether he has not promised not to plead prescription, fors 
promise not to make this plea is a renunciation of prescription, for Art. 3424 0, 
C. declares, that a “renunciation of prescription is either expressed or tacit; a 
tacit renunciation results from a fact which gives a presumption of the relinguish. 
ment of the right acquired by prescription.” 











Tt a 

















It is objected, that if it is not lawful to inquire if the debt has been paid, itis 
equally unlawful to ask, if he has promised not to plead prescription, for the lat 
ter interrogatory includes the former and is based upon it ; this objectionis unter 
able, for the interrogatory tacitly admits that the debtor has a valid bar to the 
action for the debt, that it is deemed by the law to have been paid on account of 
the lapse of a certain time, and merely asks him if he has not entered into anew 
contract by which he is bound not to plead this bar ; the question whether he has 
paid the debt is essentially different from whether he has promised not to plead 
prescription. This same objection, if there was any force in it, would equally 
apply to the question, whether a debtor had not renounced prescription. If ithe 
objected that a promise not to plead prescription is without effect, for itisa 
promise without consideration, it will be a sufficient answer to this to say, that 
Art. 3423 C. C. allows it without reference to the moral obligation to pay what 
is due. 

2. The second interrogatory inquires of defendant, whether or not he hasat 
any time within the last five years recognized his indebtedness to plaintiff upon 
the notes. 

A mere acknowledgment by a debtor after prescription is acquired, that he has 
not paid the debt, would not perhaps bind him to pay, because he could still urge 
his plea of prescription when sued ; for he does not by such an acknowledgment 
promise not to make the plea, nor does he thereby promise to pay, nor does he 
acknowledge the debt. We are of opinion that the second interrogatory is subject 
to no legal objection, but it can have no effect unless the recognition of defendants 
indebtedness consisted of an acknowledgment of the debt, or of a promise to pay 
it without any express acknowledgment that the debt was unpaid, for a promise 
to pay includes the recognition that the debt is still due. See Butler v. Ford,9 
Rob. 113; Shiff v. Hertzogg, 12 La. 455; Wilson v. Bannen, 1 R. 556 ; Monk 
gomery and another v. Levistones, 3 R. 147; C. C. 3486; C. P. Art. 13. 

Art. 3420 C. C. declares that “ prescription is a manner of acquiring property 
or discharging debts, by the effect of time, and under the conditions regulated by 
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jaw.” It appears to be a natural conclusion from this Article, and from Article 


1 of the Code of Practice, which declares that prescription merely affects the 

, that when a debt is prescribed, it is discharged, and the original debtor 
cannot be held liable without a new acknowledgment of the debt or a promise to 
pay, or not to plead prescription, for these destroy the presumption of law that 
the debt has been paid, and his new acknowledgment or promise binds him to pay 
the amount thereof. Butler v. Ford, 9 R. 113. 

There is an error in the judgment as to the time when interest begins to run 
on the note not protested. Defendant avers that he is not responsible for more 
than legal interest from judicial demand. We think he is liable on the note not pro- 
tested for interest since the 1st of March, 1846, when he signed a written acknow- 
ledgment on the note that plaintiff had made a demand of him for its payment. 
Art. 1932 C. C. declares that in contracts which do not stipulate for the pay- 
ment of interest, it is due from the time the debtor is put in default for the pay- 
ment of the principal. Art. 1905 C. C. provides three ways by which a debtor 


" may be put in default, one of which is by the act of the party, when at or after 


the time stipulated for the performance, he demands that it shall be carried into 
elect, which demand may be made either by the commencement of a suit, by a 
demand in writing, by a protest made by a Notary Public, or by a verbal requi- 
sition made in the presence of two witnesses. We think that the object of this 
Article is to provide modes of making proof of a demand, and that when a deb- 
tor acknowledges in writing under his signature, that a demand has been made of 
him, the object and reason of the law are accomplished, and this acknowledgment 
is sufficient to put him in default, and to make his debt bear legal interest from 
the day of the acknowledgment. 

We would here observe, that the statute making all debts bear interest from 
their maturity, does not apply to this note, because it was made before the pas- 
sage of the statute. 

We have deemed it necessary to express our opinion on all the points of this 
case, as there is an objection urged by defendant which renders it proper to re- 
mand this cause; he avers he was willing to have answered the interrogatories, 
although he did not deem them legal, but being mislead by the rules of court, he 
was not present at the hour indicated in the order of court, and the interrogato- 
ries were taken for confessed, and judgment was rendered against him. 

The rules of court alluded to are the following: “ The regular hour for the 
opening of court will be 10 A. M., but for the dispatch of business, the Judge 
may fix another hour.” 

“ Notice—The hours from 9 to 11 A. M. of each day will be appropriated to 
the hearing of motions and trial of rules and exceptions, until all the cases now 
fixed for Friday of each week are disposed of. Counsel will bear in mind that 
every rule fixed on after Monday next, the 23d, will be returnable at 9 o’clock A. 
M. as above. 

“ By order of the court. 

“ November 17, 1857.” 


In the supplemental petition, which contained the interrogatories, plaintiff had 
prayed that defendant be ordered to answer them under oath in open court on the 
trial of the cause, on Monday, the 23d of November, 1857, at 10 o’clock A. M. 

It appears also from the minutes of the court of 23d of November, 1857, that 
the cause was called up for trial, and that defendant failing to appear, on motion 








Mamexr. —_ries be taken for confessed, and that there be judgment against defendant, 
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of counsel for plaintiff, it is ordered, adjudged and decreed, that. the i 





It thus appears that the cause was fixed for the 23d November, and the 
rogatories were to be answered after the cause was taken up. " 
The counsel of defendant was justifiable in supposing that under the rela : 
court, the case could not be called until 11 A. M. at 
It appears he informed his client, who was proceeding before ten o clock tothe | 
court-room, to answer the interrogatories, that by a rule of court posted x 
the court-room, the hours from 9 to 11 had been set apart for rules, and the trigh 
of this cause could not begin until 11 o'clock ; his client came into court befogg 
11 o'clock, and was surprised to find that the case had been decided. = 
These allegations are supported by the affidavit of defendant and his counsel,» 
It is objected, that defendant was bound to obey the order of court and be 
present at 10 o’clock A. M.; but as there was also another order or rule of court 
relative to the trial of causes, he naturally construed the one by the other, and 
supposed the real intent of the order was that he should be present at 11 A.M. 
As defendant really intended to answer and failed to do so from a reasonable 
cause, he is entitled to a new trial. Wall v. Bry, 1 An. 312. 
It is, therefore, ordered, adjudged and decreed, that the judgment be avoided 
and reversed ; and that the cause be reversed for a new trial, and that pall 


pay the costs of appeal. 
SporrorD, J., took no part in this cause. 











Samvet B. Wiccins v. Pamir Guier. 


Where evidence is certified by the Clerk, or a statement of facts is made out by the District Judge, the 
Supreme Court does not examine the same as a Court of Error—but reviews and weighs the evidence 
and gives effect to that which preponderates, precisely as the jury or the District Judge ought 
have done. 

Where parties desire it the court will, in a proper case, find the facts in such a manner that the ques- 
tions of law can be fairly raised for the consideration of the Supreme Court of the United States, 

The title of the United States to the selections of land made by the State of Louisiana, under the Act 
of Congress, approved September 4th, 1841, passed out of the government and vested im the 
State of Louisiana at the time of the final approval of the selections by the Secretary of the Interior, 
unless there had been some legal claim to them, at the time, obtained from the General Government 
which prevented the acquisition by the State. Claims to these selections must be established by cer- 
tified copies and other legal evidence, and the unconditional selection of lands under the Act, and the 
approval of them by the Departments at Washington, is superior in proof to any recital containedin 
subsequent letters of the Commissioner of the General Land Office to the Register and Receiver—and 
to any report made by the Register and Receiver to the Commissioner favorable to the rights of those 
claiming these selections under the General Government. 

Although the action of the General Land Office is generally conclusive upon the subject of the grantof 
public lands, up to the issuing of the patents or other divestiture of title, it could not by its subse 
quent action upon a fictitious claim defeat rights already vested. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Goodrich § De France and H. Short, for plaintiff. Louis Selby, or 
dant and appellant. 

Merrick, ©. J. This case was before us last year and was remanded fers 
new trial. See 12 An. 177. The plaintiff, it is seen, claims in virtue of a loca 
tion by the State, approved by the Secretary of the Interior, of the land in que 
tion as Internal Improvement land and a patent from the Governor of Louisiana. ‘ 




















Pa — 


e:z2e%r 





—e eo ecee ats & 











- & 








. © mee 8 2 Se 





¥ NEW ORLEANS, JUNE, 1858. 
the defendant claimed under a patent issued by the President of the United 


States. ‘There are charges of fraud made by the plaintiff against the defendant. 


Judgment was a second time rendered in favor of the plaintiff and defendant 


» As this case may go to the Supreme Court of the United States, we take oc- 

. easion to correct an erroneous impression in regard to the powers of this court 
over the facts of the case. Where evidence is certified by the Clerk, or a state- 
ment of facts is made by the district judge, this court does not examine the same 
asa Court of Error, but passes upon the truth of supposed facts, disregards the 
testimony of witnesses unworthy of belief, reviews and weighs the evidence, gives 
effect to that which preponderates, and, in fine, pronounces upon the testimony in 
the case precisely as the jury or the district judge ought to have done. Jones v. 
Periera, 13 An. 102. 

And where the parties desire it the court will, in a proper case, find the facts in 
such a manner that the questions of law can be fairly raised for the consideration 
of the Supreme Court of the United States, which, on a writ of error, has not 
the like power over questions of fact. 

On an examination of the testimony of this case we find that the land in con- 
troversy was selected on the 19th day of July, 1858, by the State of Louisiana, 
under the Act of Congress, approved September 4, 1841. (5th vol. Statutes at 
Large, p. 455, sec. 8.) This selection was finally approved by the Secretary of 
the Interior. This appears by an official communication from the Commissioner 
of the General Land Office at Washington to the Governor of Louisiana, under 
the date of November 26, 1849. In this communication, showing the ‘action of 
the land office, the approval of the selection by the State of the land in contro- 
versy appears to have been unconditional, although another list accompanied the 
same, of what were called “ suspended” selections. These were, where the selec- 
tions were in conflict with preémption claims. On the final approval of the se- 
lections by the Secretary of the Interior, we think the title of the United States 
to the land in controversy had completely passed out of the government and 
vested in the State of Louisiana, unless the defendant had some legal claim which 
prevented the acquisition by the State. And this question is now to be consid- 
ered ; for, whatever right the State of Louisiana acquired, was conveyed to the 
plaintiff as the assignee of James Taylor Wade, the 20th August, 1850, by a for- 
mal patent. 

The letters of the Register of the land office having been objected to, make no 
proof of the facts recited therein any more than did the testimony of the Register 
of the State Land Office, which was rejected. At most these letters only prove 
rem ipsam. Such facts must be established by certified copies and other legal 
evidence. 

Looking then to the legal proof in this record (which, indeed, is not contra- 
dicted by any recital of the Register,) we find it clearly established that Elijah 
Dempsey, for whose estate the defendant pretends to claim, was entitled, at one 
time, to a preémption of the tract of land in controversy, but that he sold the 
same in February or March, 1837, and having been suffered to remain on the 
same by the purchaser, he immediately commenced another improvement on the 
east side of Bayou Macon, but died before he moved to the same ; that the widow 
had the house finished upon it (the new improvement) after the death of Elijah 

Dempsey ; that. the widow married one James Dempsey and moved to her new 
house ; that the place in controversy was cultivated in 1838 by C. D. Richardson 
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as the lessee of N. T. Richardson, the purchaser from Elijah Dempsey : ta 
Richardson sold to Moore § Laughlan, by notarial act conveying possession, 
like manner Moore sold to Laughlan and Laughlan to Foster, and that Guier an. 
quired possession of the property from Foster in 1844, and then cultivated it hy 
self and leased it as owner. That no inventory was ever made of the 
as belonging to the succession of Elijah Dempsey, deceased ; that Guier was net 
appointed administrator of the succession of Elijah Dempsey until the 26th day 
of December, 1848, and that hence his possession and acts of ownership over th 
tract of land in controversy were in his own right. It is thus apparent tha 
whatever right Elijah Dempsey may have had in 1837 was forfeited by ten years 
abandonment by his widow and heirs; and it is further apparent, as we think, 
that the application for letters of administration by Guier was for the purpose of 
protecting the possession which he had acquired in 1844, and of defeating the 
location and sale by the State. 

Did the action of the Register and Receiver and Commissioners of the Lang 
Office at Washington give validity to this (in the eye of the law) fraudulent claim 
on the part of Guier, and thus defeat the location by the State? We have just 
seen that the lands were located by the State on the 19th day of July, 1848, and 
as appears from the official communication from the land office at Washington to 
the Governor of the State of Louisiana, unqualifiedly approved by that depart 
ment and the Secretary of the Interior, on the 26th day of November, 1849. Op 
the 4th of August, 1849, more than a year after the lands had been located, the 
Register notified the Commissioner of the General Land Office of defendant's 
claim, and on the 25th of January, 1850, after the selections of land had been ap 
proved by the Secretary of the Interior, the Register again called the attention 
of the Commissioner to the subject, stating that the defendant, as administrator, 
had renewed his application to enter the land. In reply, the Commissioner says, 
notwithstanding his communication to the Governor that the selections were ap- 
proved on the 20th of November, 1849, by the Secretary of the Interior, “sub- 
ject to the usual conditions of such approvals,” and directs the Register, in his 
view of the facts presented by him, to transmit to his office the proof in support 
of the claim, with his opinion and that of the Receiver. This letter is dated 
February 27, 1850. 

On the 28th of March, 1850, the Register wrote, that he considered the proof 
to sustain defendant’s claim ample, and recommended the claim be allowed. On 
the 13th of April, 1850, following, the Commissioner again wrote to the Register 
and instructed the Register and Receiver as follows, viz : 

“In the absence of any other conflicting interests, this office would have no 
hesitation in confirming your opinion as to the validity of the preémption claim, 
taking it for granted that the possession of 1837 had been continued by the heirs, 
or some one for them up to the time when the testimony was presented and the 
claim sought to be consummated, but as the land has been selected by the State 
and that selection approved by the Secretary of the Department, (subject, how- 
ever, to the rights of others,) it is deemed necessary that testimony should be fur- 
nished going to show that continued possession, it not being in accordance with 
the spirit and intent of the law to grant, under these old preémption claims, lands 
which may have been cultivated and possessed as prescribed by law, but which 
was subsequently abandoned by the claimant, or those rightfully claiming under 
him. If such testimony is produced, you are authorised to allow the entry in the 
name of the heirs of Elijah Dempsey of said N. E. quarter of Sec. 23.” 
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«Give the party holding under the State notice, when the additional testimony 
pt be furnished, and let him be heard in the matter.” Gummer. 
Notice appears to have been given, and the parties were present when this ad- 
ditional proof was taken. On the 30th of September, 1850, the Register or Re- 
giver report to the Commissioner of the General Land Office favorably to the 
heirs of Elijah Dempsey, deceased, and on the 18th of October following the act- 
ing Commissioner directed the entry to be made on the payment of the requisite 

money. The patent issued on the Ist day of December, 1851, to the 
jeirs of Elijah Dempsey, deceased. 

We incline to think that the official communication of the department at Wash- 
ington of the unconditional selection of the tract of land in controversy to the 
Governor is superior, in proof, to any recital contained in the subsequent letters 
of the Commissioner to the Register and Receiver, and that such approval vested 
the title to the land in the State of Louisiana. It was then incumbent on the de- 
fendant, if any other and higher evidence existed showing that the approval was 

conditional, to produce it. 

But whether the approval were absolute or subject to the rights of others, we 
are of the opinion that the State of Louisiana had, and the plaintiff through the 
State, has the better right, and that whatever title the defendant may have ac- 
quired under the patent issued in favor of the heirs of Elijah Dempsey should be 
held to inure to the benefit of the plaintiff, and that the judgment of the lower 
court ought to be affirmed. The State of Louisiana, whether the approval of the 
Secretary of the Interior were absolute or conditional, as just observed, acquired 
a vested right, which could not be defeated except by a real right on the part of 
tiog | those whom the defendant pretends to represent. The proof clearly shows that 
stor, | Bo-sach right existed, for the premises had been abandoned by all persons having 
’ | aright to claim the benefit of the pre-emption claim of Elijah Dempsey more 
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ze! than ten years before the selection by the State of Louisiana, and although the 
sub. | stion of the Land Department is in general conclusive upon the subject of the 


hig | stant of the public lands up to the issuing of patent or other divestiture of title, 
weare of the opinion that it could not by its subsequent action upon a fictitious 
daim defeat rights already vested, and that it is inequitable to permit the defen- 
dant to hold rights so acquired by his wrongful acts. See cases of Lytle v. State 
of Arkansas, 9 Howard, 314; Foley v. Harrison, 15 Howard, 432 ; Barnard’s 
heirs v. Ashley's heirs et al., 18 Howard, 43; Hood v. Martin, 11 An. 553; 10 
An. 182 ; 13 Peters, 436. 

This view of the case renders it unnecessary to consider the question of legiti- 
macy raised by plaintiff’s counsel, or whether the defendant made his application 
to the land office within a year after the return of the approved township map. 

Judgment affirmed. 
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James A. Lusk v. Caartes B. Curvrcn. 


In the present legislation of the State an action by a slave for freedom cannot be maintained, 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J, 
Mott & Fraser, for plaintiff. L. M. Day, for defendant and appellant, es 
Bucuanan, J. The plaintiff purchased of one Dougherty, in June, 1846, g 
slave named Dennis, who had been purchased by Dougherty in March, 
from the defendant. In the sale from Dougherty to plaintiff, passed befor » 
Notary Public in New Orleans, the seller, besides his own warranty, asssignedty, 
the purchaser all his rights and actions of warranty against the defendant. ‘The 
slave ran away in June or July, 1847 ; and plaintiff, by the present action, institute), 
in October, 1854, seeks to recover his value from defendant ; not upon the war 
ranty of the latter against redhibitory vices, but upon the warranty of title; the 
plaintiff alleging in his petition that, at the time of the sale from defendant tp 
Dougherty, the boy Dennis was free. ‘The petition makes no mention of the slave 
having ran away from service. It alleges that in the month of June or July, 1847 
“the said Dennis asserted that he was free, and that he never was the slave of the 
said Church, the said Dougherty, or of petitioner, and that, from that time, his 
services were entirely lost to petitioner.” The fact of running away is shown by 
the evidence offered by plaintiff on the trial of the cause. 4 

There is no allegation that defendant, when he sold Dennis as a slave, was cogni- 
zant of his pretended freedom. No fraudulent practice is charged upon the de 
fendant. This is purely and simply an action of warranty of title. The plaintiff 
says to defendant “ You have sold me a free man for a slave. The price which I 
paid you was therefore paid without a consideration, and you are bound to restore 
it to me.” 

A peculiar feature in this case is, that Dennis himself has never claimed his 
freedom in any legal proceeding. It would seem from the allegations of the peti- 
tion, that upon the negro’s simple assertion of his freedom made some years before 
the institution of this suit, the plaintiff had voluntarily relinquished all claims to 
his services. 

But the facts, as disclosed by the evidence, are, that plaintiff who resides in New 
Orleans, having hired Dennis as a cabin waiter to a captain of a steamboat trading 
between New Orleans and St. Louis, the boy served faithfully in that capacity 
during the running season in the winter and spring of 1846-47 ; that upon the 
boat being laid up for the summer at St. Louis, the boy Dennis absconded at that 
place, and escaped into the adjoining State of Illinois ; since which time there is 
no accoutit of him, and his services have been lost to plaintiff. A suit was brought 
by the present plaintiff against Captain Swon, his lessee, in October, 1848, for the 
value of the boy Dennis, on the ground that he had been lost to plaintiff through 
the lessee’s fault. The lessee defended this suit upon the ground that he was not 
liable, under his contract with plaintiff, for the boy’s running away ; and on the 
further plea, that the boy was not the property of plaintiff, but was free. 

Judgment was rendered in that suit in favor of the defendant, Swon, against 
the present plaintiff, and in favor of the plaintiff against the present defendant, 


shom he had called in warranty. The present plaintiff did not appeal from this | 
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- jadgment but the present defendant did appeal; and the judgment as against 
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jim was reversed by this court, upon an exception filed by him to the call in war- 


ranty, that the plaintiff had never been evicted by the judgment of any court, and 
that no suit had been brought, either by the negro himself to recover his freedom, 
or by any one else to evict him, and that plaintiff had no right to call him in 
warranty. See the case of Lusk v. Swon, reported in 9th An., 367. In the reasons 
for judgment, this court said : “ The Article 2495 ©. C. authorizes a plaintiff to 
potify his vendor, when he is obliged to commence judicial proceedings against one 
disturbing him in his possession, of the action which he is commencing. But in 
an action like this, to which neither the negro himself is a party, nor any one else 
asserting a title adverse to the plaintiff, the Article 2495 of the Code is not appli- 
-gable, and there is no rule of practice which would authorize the plaintiff to 
proceed against his warrantor, except by a direct action in which he assumes the 
barthen of proving that the negro was free when he purchased him, as a ground 
for annulling the sale and recovering back the price.” 

Upon the hint contained in the passage above-quoted, the plaintiff has acted in 
instituting the present suit. He distinctly undertakes to prove that Dennis was 
free when he was sold by defendant as a slave. The action, in other words, is an 
action for freedom of a slave, instituted not by the slave himself, but by a party 
who holds a title to him as purchaser, against the party from whom he purchased. 
We are much inclined to doubt the right of plaintiff to institute such an action, 
unaccompanied with any charge of fraud against his vendor. But as the opinion 
of this court above-quoted, is not guarded by any qualification, we shall abstain, 
pro hac vice, from deciding upon the right of a party to stand in judgment in this 
form, although the argument is pressed upon us by the counsel of defendant. 

It is not necessary that we should pass upon that point : for an examination of 
the record shows us that the state of facts exhibited by plaintiff, in the depositions 
of witnesses examined under commission, is identical with that of the case of 
Louisa Marshall v. Watrigant, lately decided by us, and upon which we held that, 
in the present legislation of the State, an action could not be maintained for free- 
dom. The case referred to was a suit by the slave herself for her freedom. And 
it will not be doubted that the plaintiff in the case at bar, is not in a more favored 
situation than the slave himself would be, were he before us as plaintiff. 

The judgment of the District Court is, therefore, reversed, and judgment is 
rendered in favur of defendant, as in case of non-suit, with costs in both courts. 

Srorrorp, J., took no part in this case. 





Myra Jane Knox v. Payne & Harrison. 


A mere promise to sell when certain conditions are complied with, does not confer a title, but only 
creates an obligation which may be enforced by an action to compel a specific performance, or for 
the recovery of damages. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
J. A. Rozier and C. B. Penrose, for plaintiff. J. M. Chilton, H. D. Ogden 
and. Benjamin, Bradford § Finney, for defendants and appellants. 
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Bucnanan, J. The plaintiff claims of defendants thirty-two slaves, by ty 
distinct titles. rhs 

1st. By purchase from Maunsel White, in 1843. Bee: 

2d. By testamentary devise from her brother, Alexander G. Prince, in 1829, 

The claim under the will of the plaintiffs brother, can scarcely be reconciled 
with the claim set up by her previous pleadings, under the Marshall's sale ip 
White, and White's agreement to transfer to plaintiff his rights under that sale 
For the Marshall’s sale was made in execution of a judgment against plaintiff's 
husband, Andrew Knoz, and the slaves were levied upon as the property of the 
defendant in that judgment ; as such, they were adjudicated to White ; and Whites 
title being derived exclusively from Andrew Knoz, it would seem that plaintiff cap 
scarcely be allowed to dispute the title of White, under which she claims. Wemay 
dismiss, however, from consideration, the plaintiff's alleged title by inheritance; 
for we are satisfied that as the law of Mississippi stood previous to 1839, the own. 
ership of the slaves devised by Alexander G. Prince to the plaintiff vested in An 
drew Knoz, plaintiff's husband. 

We have, then, only to examine plaintiff’s claim under the Marshall’s sale to 
White, and White's subsequent agreement to transfer to plaintiff the property pur. 
chased. The latter instrument is not a sale, but’ merely a promise to sell when 
certain conditions shall be complied with. It did not make plaintiff the owner of 
the property. It gave her only the right of becoming so at a future time. It 
created in her favor a contingent obligation binding on White, which if he refused 
voluntarily to fulfil, the contingency happening, he could be judicially constrained 
to a specific performance or be subjected-to an action of damages. Peck vy, Be 
miss, 10 An. 160. 

But, as the matter stands, White has never made a conveyance to plaintiff of 
his rights under the Marshall’s sale. Whether he was obliged to do so or not by 
the fulfilment of the suspensive condition on the part of plaintiff, does not concern 
us to enquire : as Whate is not a party to this suit. Mr. White, it appears, suffered 
Andrew Knoz to treat these slaves as his own—to mortgage them for his debts— 
and finally, after many years, to surrender them to his creditors under the laws of 
Louisiana, in the parish where both White and Knox (and consequently Mr. 
Knoz, ) had their domicil. They were regularly sold by Knoz’s syndic, under an 
order of court, in this insolvent proceeding ; purchased by the defendants; and the 
proceeds of the sale distributed among Andrew Knoz’s creditors ; all this has been 
done in the presence of plaintiff, and without any opposition on her part. It 
would be the height of injustice to compel the defendants, after paying their money 
for this property, to turn it over to the plaintiff, as the holder of an inchoate title, 
which has never been registered in Washington County, Mississippi, where the 
plaintiff and her husband originally resided, nor until after the institution of this 
suit, in the parish of Plaquimines, where the plaintiff resided for ten years previous 
to her husband's failure. By the plaintiff's own showing, the legal title of these 
slaves was in Maunsel White, and not in herself, when the defendants acquired 
them at syndic’s sale. Maunsel White, or his assignee, Zunts, was a party to the 
insolvent proceedings of Andrew Knoz, and had a distributive share in the pro- 
ceeds of these slaves. He is therefore concluded from contesting defendant's title 
if he had evinced any disposition to do so; which he has not. There is no privi- 
ty of contract between plaintiff and defendants; nor any notice, actual or construe- 
tive, of plaintiff's pretensions brought home to them. 

If she have any rights she can only execute them against the party with whom 
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“YWodttractel, in the form of a claim for indemnity for any loss that she may have ‘xox 


suffered in the premises. Pave. 
Judgment reversed ; and judgment for defendants, with costs in both courts. 














Eveune B. Castro v. Anna F. Etxiorr, Executrix. 


Afinal account of administration of the estate of W. St. J. E., deceased, administrator of 77. L. C., 
deceased, was rendered by the defendant. The widow C.,on behalf of herself and of a minor 
daughter, specially opposed certain items, and prayed that the administrator might be charged with 
the value of a gin house, etc., belonging to H. L. C.’s estate, which were consumed by fire during 
W. &. J. E.’s administration. Three of the heirs of H. L. C., one of whom was the,plaintiff herein, 
filed general opposition , but did not seek to charge the administrator with the value of the gin house. 
A judgment was rendered on plaintiff’s opposition against the administrator for $2,679 08. That 
judgment was not appealed from and is not now appealable. 

The plaintiff brought the present action against defendant, as administratrix of said W. St. J. E., to 
recover damages sustained, as one of the heirs of H. L. C., by the burning of the gin house above 
mentioned. The defendant plead the aforesaid judgment in bar of this action. 

Had ; that the plea was well taken. That judgment liquidated the account between the deceased ad 
ministrator and the heirs, and particularly the balance due by the former to this plaintiff. 


PPEAL from the District Court of the parish of Concordia, Ratliff, J. 
J. N. Brickell, for plaintiff and appellant. H. B. Shaw, for defendant. 
Bucuanan, J. A final account of administration of the late William St. John 

Elliott, administrator of Henry L. Conner’s estate, was rendered by said Elliott's 
widow, defendant herein. This account was rendered, after Mr. Elliott's death, 
to the court which had appointed him administrator, and must have been notified 
to the widow and heirs of Conner, for they all filed oppositions to the t. 
The widow Conner, on behalf of herself and a minor daughter, specially op 
certain items of the account, and prayed that the administrator might be charged 
with the value of a gin house and of a large quantity of cotton belonging to 
Conner’s estate, which were consumed by fire during Elliott’s administration, and 
which, at the time of being so destroyed, were not insured. Three of the heirs 
of Conner, one of whom was Mrs. Castillo, plaintiff herein, filed general opposi- 
tions to the said final account of administration, requiring strict proof of the sev- 
eral items of said account, but did not seek to charge the administrator, as their 
mother had done, with the value of the gin house and cotton burnt. The parties 
went to trial upon these issues, and a judgment was rendered on the 20th Decem- 
ber, 1855, which fixed the balance of account due at that date to the present 
plaintiff, as one of the heirs of Henry L. Conner, by the administrator (or rather 
by the estate of the administrator,) at two thousand six hundred and seventy-nine 
dollars and eight cents. That judgment was not appealed from, and is not now 
appealable. But the plaintiff has brought the present action, by petition filed 
the 2d October, 1856, against the defendant, as representative of William St. 
John Elliott, for the sum of three thousand five hundred dollars for damages sus- 
, tained by plaintiff as one of the heirs of Conner’s estate, by the burning of the 
| gin house and cotton above mentioned. The defendant plead, in bar of this ac- 
tion, the judgment of the 25th December, 1855, upon the final account of Elliott's 
administration, rendered by his widow. And we think the plea well taken. 
~ That judgment liquidated the account between the deceased administrator and 
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claim which forms the object of the present suit, has not arisen since that ’ : eons 
ment ; and plaintiff does not allege that it was unknown to her when she filed h ‘. war 
opposition to the account. Nor could she doso. For this very claim wasthe | of J 
subject of an opposition which had been previously filed by her mother and ee ma 
heir ; although it formed no part of her own opposition. tabl 


Judgment affirmed, with costs. 





Succession or Levinta Hickman. 


The decree of homologation of the proceedings of a family meeting authorising the tutor of a minor 
borrow money, is a sufficient protection to the lender of the money, who is not bound to see to the 
judicious application of the money. 

A clause in the nature of an antichresis in an act of mortgage, does not vitiate the instrument. 

Where the use of slaves was given in lieu of interest for money loaned, and there was a great dispro- 
portion between the value of the services of the slaves and the rate of conventional interest—Had - 
That it will be presumed that the contract was intended to secure usurious interest. 


PPEAL from the District Court of East Feliciana, Ratliff, J. 
Bowman § Delee, for appellants. Muse & Hardee, for appellee. 

Merrick, ©. J. This case was before us last year. See12An. The present 
appeal is from the judgment upon an opposition to the final account of the ad- 
ministrator. 

We will consider the items objected to by opponents in the order in which they 
have presented the same in the brief. 

I. The first item opposed is that allowed the attorneys for defending the former 
suit and filing the present account. It is clear that the services of counsel in the 
former suit were for the individual advantage of the administrator, and as he was 
condemned to pay the costs, there is no pretence for charging counsel fees to the 
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opposite party. Probably the administrator should be allowed for attorney's fees, 7 
for filing the present account, to the amount, say, of fifty dollars. al 

II. The next item objected to was a mortgage note of $500 paid by the adminis in 
trator to Mrs. Mary Sturgis. The note was given by the former tutor of the ch 
minors, under the advice of a family meeting duly homologated, to raise money to a 
pay debts. The decree of homologation was a sufficient protection to the lender ap 


of the money, and she was not bound to look beyond the decree in order to asecer- 
tain whether any debts of the succession were laid before the family meeting or 
not, neither was she bound for the judicious application of the money to the pay- 
ment of the debts by the tutor after she had placed the money in his hands. See 
Rhodes v. Union Bank, '7 Rob. 63, and authorities there cited. 

The Judge authorized the former tutor to borrow money upon a mortgage of 
the slaves. The act in favor of Mrs. Sturgis, by which the money was borrowed, 
was in the usual form of a mortgage, and so far in conformity with the order, but 
it also contained a stipulation that the mortgagee should have the use of the ne 
groes in lieu of interest. We are of the opinion that the clause in the nature of 
an antichresis did not vitiate the instrument as a mortgage. OC. C. 3148. 

The question of usury in reference to the administrator who paid the note in 
full, without obtaining a deduction of the large excess in the value of the services — 
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"off the slaves over the interest, depends upon the fact, whether the difference is so Svccmmox ov 
considerable that it must be presumed that the contract was intended to secure 
gsurious interest upon the money loaned ; for the administrator of the succession 
of Mrs. Lavinia Hickman (although acting in good faith) by taking up the debts 
made by a former tutor to her minor children, without any order of the Judge or 
tableau of distribution, cannot acquire any greater rights than the creditor held. 
The services of the negroes were at that time worth at least $120 a year, and the 
interest was but forty dollars; the difference is so considerable that the contract 
must, under the authority of Galloway v. Legare, 4 N. 8. 169, and Baker v. Gar- 
lick, 9 Rob. 127, and in the absence of explanatory testimony, be held to be usu- 
rious, and the interest forfeited. Deducting the account for clothing and medical 
pill from the value of the services of the two negroes, it leaves $96 25, which 
must be credited on the note. Item Number 10 must, therefore, be reduced to 


$403 75. 


‘4 III. The next item objected to is for $325 money alleged to have been loaned 
the deceased by the administrator. The testimony is insufficient to show that this 
sum enured to the benefit of the separate estate of deceased. Moreover, the tes- 


: timony was incomplete, inasmuch as the act of sale was neither produced nor ac- 
counted for. But we do not think that the administrator ought to have a final 
judgment against him on this item, as he may hereafter be able to establish the 
same. 

IV. In regard to the costs, it is clear, that the former decree condemned G. W. 
nt Flannigan, individually, to pay the costs in that case. ‘The decree was affirmed by 
this court, and those items of costs could not be carried to the credit of the adminis- 
trator in the present account. 

As the opposition in this case is made for the purpose of charging the adminis- 
trator with the hire of negroes not allowed in his account, and to reduce his indi- 
vidual claims against the succession, in both of which particulars the opposition 
was sustained, he must be charged with the costs of the opposition. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be so amended as to reduce item No. 8 to the sum of $50, and 
item No. 10 to the sum of $403 75; and to reject item No. 15 for $335, the ad- 
nministrator being authorized to claim a credit for the same if he be entitled thereto 
in any subsequent account; and that said decree be further amended so as to 
charge the administrator with the costs of the opposition, and that said judgment 
so amended be affirmed, the said George W. Flannigan, paying the costs of the 


appeal. 
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Succession or J. F. H. Pareovn. 


The tax of ten per cent. required by the Act of March, 1855, sec. 7, to be paid by every heir, legatee or 
donee, domiciliated in a foreign country, upon all sums of money, or oa the value of all property which 
he may have received from the successon of any person deceased, in this State, is not a debt due by 
the succession, but is simply a debt due by the heir who happens to reside in a foreign country. 

Foreign heirs have also a right to accept a succession purely and simply, and to take possession of the 
property without interference by the State, unless there is an averment that they intend to remove 
the property to defraud the State. 

A suit to recover this tax should be brought directly against the heirs who, under the statute, owe it to 
the State. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
F. P. Stubbs, for appellant. McGuire & Ray, for appellee. 

Sporrorp, J. The District Attorney of the 12th Judicial District applied to the 
District Court for the parish of Ouachita for an order to the Recorders of the par- 
ishes of Ouachita, Carroll and Morehouse, and to a Notary Public in the parish of 
Orleans, to make inventories and appraisements of all the property, etc., belonging 
to the Succession of Jean Francois Hypolite Pargoud, deceased, late a resident of 
the parish of Ouachita, and also for an order appointing Robert W. Jamison ad- 
ministrator of the succession of said Pargoud. 

In a supplemental petition, the District Attorney prayed, in addition to the 
foregoing demands, that the State of Louisiana be recognized as a creditor of 
said succession to the amount of ten per cent. upon the interest of Madame Marie 
H. Pargoud, Nicholas Hypolite Pargoud and Marie Léontine Steenacher , wife of 
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5 mola Frederick Steenacher ; and farther, that, in case an administration 
deemed unnecessary, the heirs of the deceased to be required to give bond » 
security upon ascertaining the amount due to the State by fair inventories, to 
whatever claim the State of Louisiana may have against the succession of t 

Jean F. H. Pargoud, deceased, and for general relief. a 

The application was opposed by Jean Frangois Pargoud, a resident of the 
parish of Ouachita, who alleged that he was one of the heirs of said succession 2 
agent and attorney-in-fact of all the other heirs, and that they had accepted the 
succession purely and simply, and no inventory or administration was necessary, 

The court below, after a hearing, dismissed the application, and the District 
Attorney has appealed. 

It appears to us that the District Attorney has misconceived his remedy, if he 
is proceeding under the Act of March 15th, 1855, section 7. That section declang 
“ that each and every person, not being domiciliated in this State and not beings 
citizen of any State or territory in the Union, who shall be entitled, whether a 
heir, legatee or donee, to the whole or any part of the succession of a person de 
ceased, whether such person shall have died in this State or elsewhere, shall 
a tax of ten per cent. on all sums, or on the value of all property which he may 
have actually received from said succession, or so much thereof as is situated ip 
this State, after deducting all debts due by said succession, when the inheritance, 
donation or legacy consists of specific property and the same has not been sold, 
the appraisement thereof in the inventory shall be considered as the value thereof 
Every executor, curator, tutor or administrator having the charge or administre 
tion of succession property belonging in whole or in part to a person residing out 
of this State, and being a citizen of any other State or territory, shall be bound to 
retain in his hands the amount of the tax imposed and to pay over the same tothe 
State Treasurer or to the officer appointed by him; in default whereof, every such 
executor, curator, tutor or administrator and his sureties shall be liable for the 
amount thereof.” 

It will be seen by this statute that the tax is not a debt of the succession ; itis 
simply a debt of the heir who happens to be domiciliated in a foreign country, 
The State cannot be called a creditor of Pargoud’s succession, it can only bea. 
creditor of some of Pargoud’s heirs. 

But it is admitted that the heirs are in possession of the estate through ther 
attorney-in-fact, Jean Frangois Pargoud, himself an heir, and a resident of Louie 
iana. The State then has no interest and no right to provoke an administration 
of the succession ; for the succession owes nothing to the State: and the heim, 
even if they do owe the State, have a right to accept the succession purely ant 
simply and to take possession of the property without interference by the State 
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at least, unless there is an averment that they intend to remove the property | the 5i 
defraud the State. | were: 

When an executor, curator, tutor or administrator is appointed to “ administer — sale, ¢ 
a succession, and there are heirs residing out of this State, and being citizens@f | to his 
any other State or territory, (to use the literal terms of the statute, as shown by Th 
an exemplification from the rolls,) then such executor, etc., shall be bound tom Ist 
tain in his hands the amount of the tax imposed, to be paid to the State Treas! | Hopp 
urer. | negro 

The suit should have been brought directly against the heirs (if any such them § 2d. 
be) who, under the statute, owe the tax ; all the heirs are in possession _ me 
an agent resident here. ao 
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ies application for inventories and the appointment of an administrator ae 
fhe grave questions respecting the interpretation and binding force of the treaty 
convention between the United States and France, concluded on the 
93d February, 1853, and its application to the heirs of Pargoud, it would be pre- 
gature to decide under such a form of proceeding as this record presents. 


Judgment affirmed. 





ere 





ALEXANDER Martin et al. v. Ricnarp Borer. 


Where a general allegation is made in a petition for letters of administration to the effect, that there is 
considerable property belonging to the estate—Held ; that such an allegation cannot estop the party 
making it, further than it is shown to embrace certain specific property to which it was designed to 


» Ail of such a general character cannot bind the widow, the heir or the creditor, to an admission 
of title to whatever should afterwards be embraced in the inventory. 

An administrator may show that he signed an inventory under an error of fact. 

An administrator does not bind himself personally, and ought not to be concluded by allegations which 
he may deem it to the interest of the estate to make, in a suit brought by him in his capacity as ad- 
ministrator. 

Where a husband and wife remove with slaves to this State, from a State where the common law pre- 
vails, it is the presumption of our law that the husband is the owner of the slaves. 


PPEAL from the District Court of the Parish of Franklin, Mayo, J. 
C. H. Morrison and Harper & Grice, for plaintiff. Baker & Harris, for 
defendant and appellant. 

Merrick, C. J. The plaintiffs sue as the heirs of Margaret Hopper, the de- 
ceased wife of Richard Martin, to recover certain slaves which they allege 
belonged to the deceased in virtue of a deed of gift executed in the State of Mis- 
aesippl. 

Plaintiffs fail to produce any title to the property in their ancestor, and rely 
entirely upon certain alleged judicial admissions of the defendant. 

The defendant avers that he acquired the slaves in controversy by virtue of a 
Sheriff sale, under an execution issued against Richard Martin and P. Tiffie, ad- 
ministrator of Callett Tiffie, deceased. The testimony in the record, independent 
of the judicial admission, is sufficient to establish title to the slaves in Richard 
Martin, prior to his sale to Callett Tiffie and the judicial sale to the defendant on 
the 5th day of February, 1848. It does not appear that the slaves in controversy 
were ever in the possession of the defendant, prior to his purchase at the Sheriff's 
sale, and, consequently, could not have been in his hands, as administrator, prior 
to his purchase. 

The judicial admissions relied upon are; 

Ist. An application for letters of administration of the estate of Margaret 
Hopper, and accepting the appointment and signing the inventory in which the 
negroes were described and appraised. 

2d. A petition in his capacity of administrator and a sequestration bond in the 
ease of Richard Boler, administrator, v. Richard Martin et al. 

I. The recital in the petition for letters of administration relied on as a judicial 
47 
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confession, is the following, viz : “ Wherefore, inasmuch as there is ¢ 
property consisting of negroes and stock belonging to said estate, also 
by her as partner in community with her said husband, your petitioner 
etc. It is evident that a general allegation of this kind cannot estop the 
making it, farther than it is clearly shown to embrace certain specific prope 
which it was designed to apply. Petitions for letters of administration are iS 
in a similar form to this; yet this, we believe, is the first time that it has hey 
contended that a general allegation bound the widow, the heir or the creditor ty 
an admission of title to whatever should afterwards be embraced in the i 

But it also appears that the defendant signed the inventory in which the negro 
in controversy were appraised as the property of the intestate, in his capacity gf 
administrator. Oe 

We infer from the testimony that the property did not go into the possession of 
the defendant as administrator, for we find him a few days after the inventory wy 
made instituting suit, in his capacity of administrator, to recover the same frog 
Richard Martin. if 

The administrator's bond was for only $500, whilst the property was appraisal 
at $1000, and one of the witnesses swears that Richard Martin continued in pos. 
session of the property until he sold to Callet Tiffie. The question is, therefor, 
not embarrassed by the fact of possession in an administrator, when called upoq 
to account for effects coming into his possession as such, but is a mere question of 
ownership and title. We can, therefore, see no reason of policy, nor do we find 
any provision of law which prevent the defendant from showing that he signed the 
inventory under an error of fact. Non fatetur qui errat nisi jus ignoravit. Dig, 
lib. 42, t. 2,8.2; C. C. 2270; 6 An. 398. 

II. On the second ground we find that the inventory was made on the 24 
of November, 1846, and on the 18th day of December following, the defendant, 
his capacity of administrator of the Succession of Margaret Martin, filed a petition 
in the 11th District Court for the parish of Franklin, against Richard Martin ani 
Callett Tiffie, wherein he explicitly alleged that said negroes were the property of 
the deceased and belonged to her succession, or at least to the community, and he 
prayed for a writ of sequestration and judgment against the defendants. He als 
annexed an affidavit to his petition, in which he stated the negroes would be 
moved out of the jurisdiction of the court. The affidavit was silent on the question 
of title. The suit was dismissed on motion of plaintiff’s counsel on the 10th of 
March, 1848. 

It appears to us that the allegations in this suit cannot bind the administrator 
personally. They must be viewed as made on behalf of the estate, and, we think, 
an administrator or person holding a trust ought not to be concluded byte 
allegations which he deems it the interest of the estate should be made. Heonght 
not to be compelled to weigh his words in order to ascertain whether they might 





not some day be used against him individually, but should rather be considered 
the organ of the succession and using the language on behalf of the same. 
this we understand to be the doctrine of the civil law. +a 
Souvent aussi, le mot personne n’indique que la qualité en vertu de laquelle 
quelqu’un a certains droits et est soumis a certaines obligations. Il arrive done 
fréquemment qu’un seul homme réunisse dans sa personne plusieurs de ces F 
(ut unus homo plures sustineat personas), et que par 1a ses droits et devoirs dil” 
férent les uns des autres. Il faut donc, dans ce cas, examiner d’abord en ¢ 
qualité il a agi; et ce qu’il- fait en telle qualité, ne peut lui préjudicier en 
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© ghee Tne peut, d’un autre cété, transférer les priviléges qui lui appartiennent — 


ité, a des droits qu’il a en telle autre qualité. Mackeldey, partie géné- 


; rale, see. II, No. 122. 


We, therefore, conclude, that the judicial confession made by the defendant, in 
his capacity of administrator, was not conclusive upon him. He appears to have 
een a creditor seeking to recover his debt. At the time he applied for letters of 
giministration, it cannot be presumed that he was accurately informed of the 
source of the title to the property. 

. He had the right at his own peril to dismiss his petitory action against Martin 
sd Tifie. The proof now shows that he was justified in doing so. 

\ Richard Martin held the mother of the negroes in controversy, as owner in the 
State of Mississippi, two or three years prior to his removal to Louisiana in 1838, 
and after his removal he claimed to be the owner, and held the slaves as such, until 
he sold them to Tiffie. It appears that he acquired said negroes from one David 
Thompson, between 1834 and 1837. Removing with the slaves from a State 
where the common law then prevailed, it is the presumption of our law, that the 
husband was the owner. Penny v. Weston, 4 Rob. 165. 

It being shown that the slaves belonged to Richard Martin, nothing prevented 
the defendant from purchasing the same at the Sheriff ’s sale. He was not a trustee 
for Martin, and violated no trust in purchasing property under the sale made on 
his judgment. Praintiffs assert title, and they must show themselves to be owners 
before they can complain of the acts of Richard Martin, their father, or the de- 
fendant, as possessor of property acquired through him. 

This view of the case renders it unnecessary to examine the bills of exceptions 
and other questions presented by the record and the briefs. 

Itis, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment in favor of 
the defendant and against the demand of the plaintiffs, and that the plaintiffs pay 
the.costs of both courts. 
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Dantet Core v. Octessy & GriswoLp. 


‘The plaintiff had stored his cotton in defendant’s warehouse and taken a receipt, in the margin of which 
were inserted the words “ Fire-proof Warehouse.’? The same words were inserted at the head of 
their advertisements in the papers. Held; that the words so inserted formed no part of the contract, 
and that without proof of the plaintiff having been deceived thereby, or of fraud, or an attempt to 
deceive, the defendants could not be rendered liable for the loss of the cotton by fire. 


PPEAL from the District Court of the parish of Caddo, Egan, J. 
Hodge § Austin, for plaintiff and appellant. Crain & Nutt, for defendant. 
Cotz, J. This suit is instituted to recover of defendants the value of seventy- 
five bales of cotton, alleged to have been stored with them as warehousemen by 
plaintiff, in October and November, 1853, in the city of Shreveport, and which 
was destroyed by fire in their warehouse. 
It appears that the warehouse in which the cotton was consumed, was not fire- 


'] oof; and plaintiff seeks to hold defendants liable, on account of the insertion of 


*fire-proof warehouse ” in their receipts for the cotton and in their advertisements 
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in the newspapers. Plaintiff alleges that defendants induced him to 
cotton in their warehouse by representing it, by these advertisements and 
to be fire-proof. “ 

The defendants deny any express or implied contract with the psi 
the quasi contract implied by the law of bailment. 

This case was tried twice ; the first jury could not agree, the second rendeada! 
verdict for defendants, and plaintiff has appealed. 

The first question that arises is, whether the insertion of “ fire-proof warehouse”. 
in the margin of the warehouse receipt and at the head of their advertisements jg 
the papers would be alone sufficient to create a contract between plaintiff ang 
defendants, by which the latter would be bound to store the cotton of the plainti 
in a fire-proof warehouse, or suffer, in the event of the destruction of to oot 
the consequences of a breach of contract. 

The receipts are in this form : 

“No, 71. Oaiessy & Griswoip’s Fire-proor WareEnovuss. 

“ Received, Shreveport, La., October 21, 1853, of D. Cole, five bales of cotta, 
on storage, subject to order or shipment. 

Marks, ‘ D. Coxs.’ Oatessy & Griswo.p.” 

The advertisement was as follows : 

“ Fire-proor WaRgHOUSsE.” 

“ Oglesby & Griswold are now ready to receive cotton and all description of 
goods on storage, and would respectively solicit a share of public patronage.” 

The insertion of the words “ fire-proof warehouse ” at the head of the cotton 
receipts and advertisements, did not constitute any part of the contract betwee 
plaintiff and defendants, so far as it is only proved by this species of evidence. 

It is usual to put in the caption of receipts and advertisements words either to 
designate the building where business is conducted, or to attract attention ; some 
times pictures are placed on the margin of receipts and advertisements. . 

The objects of such words and pictures are well understood by the public, and 
they deceive none but those not versed in the ways of the world: they are not 
viewed by the public as constituting a part of the contract between the advertiser 
and the one that gives the receipt, and those that deal with them. 

Although the insertion of “ fire-proof warehouse” in receipts and advertise 
ments would not alone suffice to be the basis of a contract between the parties to 
this suit, yet if defendants had made use of these words in his receipts and adver 
tisements in bad faith, and had sought with them to create an impression in the 
mind of plaintiff, that his warehouse was fire-proof, and had used means other than 
the mere advertisement and receipt to impress plaintiff with this belief, then they 
might, under certain circumstances, be liable to compensate plaintiff for loss that 
he might have suffered on account of the warehouse not being fire-proof. 7 

In the case at bar there is no evidence of such an attempt on the ial of defend- 
ants, except the testimony of one witness, whose character has been im 

Besides, it does not appear that plaintiff was induced to store cotton omer 
defendants on account of believing that their warehouse was fire-proof. 

There was no advertisement in the years 1852 and 1853, and there is no proof 
in the record, either that plaintiff ever subscribed to the papers in which the 
advertisements appeared, or ever saw the advertisement. 












Plaintiff must have been acquainted with the town of Shreveport, and must 
have known the nature of the warehouses of defendants. It would at least have 
been easy for him to have given his written directions to defendants. 
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F As there is no proof of fraud or an attempt to deceive on the part of defendants, 


and as the words “fire-proof warehouse” constitute no part of the contract 
between the parties to this suit, plaintiff cannot recover. 
Judgment affirmed with costs of appeal. 








Euiza Ropertson v. A. L. Mersnon. 


The bare fact that an inconsiderable portion of a settlement, or clearing, happens to extend into a sec- 
tion of swamp and overflowed land,—when the main body of the settlement, including the settler’s 
dwelling, is upon land never donated to the State by the United States,—does not authorize the settler 
to claim the swamp and overflowed section by right of pre-emption under our State laws. 


PPEAL from the District Court of the parish of Morehouse, Richardson, J. 
Newton § Hall, for plaintiff and appellant. W. H. Compton, for defendant. 
SrorrorpD, J. The plaintiff claims a right of preference to enter the west half 
of section No. 17, in township 21, range 7 east, it being a part of the swamp and 
overflowed lands granted to the State of Louisiana by the Acts of Congress 
approved 2d March, 1849, and 28th September, 1850. Her claim is grounded 
upon the Act of the Legislature of Louisiana approved March 17th, 1852, sec. 2, 
(Sess. Acts, p. 167,) as amended by the subsequent Acts of March 10th, 1853, 
(p. 22,) March 16th, 1853, (p. 35,) April 28th, 1853, (p. 156,) March 15th, 
1855, (p. 259,) and March 19th, 1857, (p. 192.) 

Her deceased husband made the “ settlement ” by virtue of which she sues. She 
is his universal legatee, having lived with him upon the place he settled before his 
death, and residing upon it still. 

She owns some 800 acres of land in the neighborhood, principally in section 18, 
which adjoins the half-section in controversy. The dwelling house is in section 
18, about a quarter of a mile from the division line between sections 17 and 18. 
Neither she nor her husband ever actually resided upon section 17. The great 
bulk of their “improvement” was upon another section. The field, which they 
had fenced in, extended into section 17 so as to embrace four or five acres only of 
the last named section. There are said to be about thirty or forty acres deadened 
on section 17. 

Under this state of facts, and without deciding the question whether the dwell- 
ing-house of the settler must, in all cases, be upon the particular tract which he 
seeks to enter by preference under the Louisiana statutes cited above, we think the 
judgment of the District Court cannot be disturbed. 

The bare fact that an inconsiderable portion of a settlement, or clearing, happens 
to extend into a section of swamp and overflowed land,—when the main body of 
the settlement, including the settler’s dwelling, is upon land never donated to the 
State by the United States—does not authorize the settler to claim the swamp 
and overflowed section by right of preémption under our State laws. 

Judgment affirmed. 
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Dennis Rooxs v. Mary Wiuiams, Administratrix, and Sheriff 


Allegations that a judgment was obtained through fraud and other ill practices, are too general tg 
authorize the arrest of its execution. 

Where a judgment is sought to be executed after the person’s death, in whose favor it was obtained, i, 
is not necessary that the fi. fa. should issue in the name of the deceased person’s legal representa. 
tives. 

Where a case is tried upon an exception alone, the allegations in the petition are taken as true oll 
where evidence has been admitted on the trial, which negatives the truth of those alguien 


PPEAL from the District Court of the parish of Morehouse, Mayo, J. ” 
S. G. Parsons, for plaintiff and appellant. Todd § Bryham, for ni, 

Cotz, J. This action is instituted to annul a judgment rendered in = 
Court of Morehouse, in the suit of J. C. Williams v. Rooks § Douglas, whic 
judgment was affirmed by the Supreme Court. 

The grounds of the petition will be considered in their order. 

1. “ Because no legal citation was served on the defendant, Rooks.” It igg 
sufficient answer to this to state, that an answer was filed by Rooks and hig 
co-defendant. 

2. “ No issue was joined, either legal or tacit.” This is contradicted by the 
answer of Rooks § Douglas. 

3. “ Because the judgment sought to be annulled was obtained through frand 
and other ill practices on the part of J. C. Williams.” This allegation is too gen 
eral to authorize the arrest of the execution of a solemn judgment. 

In the same petition plaintiff obtained a writ of injunction, based upon the 
following additional grounds : 

1. “That the fi. fa. improperly issued in the name of J. C. Williams, instead 
of his legal representatives.” 

This could not injure plaintiff, for he could have been relieved of all difficulty as as 
to the legality of the execution, by paying the judgment to the administrator of 
J. C. Williams or to his legal representatives. 

2. “ That the execution issued for the recovery of rent for an improvemeatiat 
public land, which had not been in possession of plaintiff since February, 1855, 
and which land had been sold by the government of the United States te one 
Z. Mills.” 

This objection was one to be considered in the original suit, and is not a groan 
for an injunction. 

Without then taking into consideration the peremptory exception filed by 
defendant, we think that the injunction could have been dissolved. 

Plaintiff avers, that as the suit was tried on an exception alone, that all the 
allegations in his petition are to be taken as true. 

This is generally correct ; but in this case evidence was admitted, which nege 
tived the allegations in plaintiff’s petition. 


The injunction was dissolvéd with twenty per cent. damages ; there is no ere . 


in the same. 


Judgment affirmed. 
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Joun Battew v. Fevix Boss, Sheriff. 


A Sheriff cannot be held responsible for property seized by his predecessor in office, without proof that 
the property so seized had come into his possession, or that he had bound himself in some way for 


its production. 
PPEAL from the District Court of the Parish of Catahoula, Mayo, J. 
A A. B. Hendry, for plaintiff. Smith § Spenser, for defendant and appellant. 

Buonanan, J. On the 1st June, 1853, the Sheriff of Catahoula parish, D. M1. 
Pritchard, seized and took into his possession one hundred and fifty head of cattle 
and one hundred hogs, under a fi. fa. issued in the suit of Thomas C. Ballew v. 
Benjamin P. Curry, in execution of a judgment rendered in that suit in favor of 
plaintiff against defendant. The sale of the property thus seized, was enjoined 
upon the petition of a third opponent, who claimed the property. This injunction 
was dissolved by a final judgment of the Supreme Court at Monroe, in the July 
term of 1856. 

The Sheriff, who had made the seizure, had, in the mean time, gone out of of- 
fice and been succeeded by Timothy Spann, who qualified as Sheriff of Catahoula 
on the 11th January, 1854. Spann’s term of office had also expired, and Felix 
Robb had been elected Sheriff, who qualified March 13th, 1856. The present suit 
is brought to render the defendant liable for the amount of the judgment of Bal- 
lew v. Curry, for not having advertised and sold the property seized by his pre- 
decessor in office, Pritchard, under the execution, although formally required by 
plaintiff to do so. The defendant pleads specially that said property never came 
into his hands. 

Upon this point, the evidence is, that all the papers found in the Sheriff's office 
were taken possession of by 7. Spann, as Sheriff, and by him delivered to Robb, 
his successor in office ; but there is no evidence as to what became of the cattle and 
hogs seized by Pritchard, after the seizure, except the return of Pritchard, which 
states that he placed the plaintiff in execution (Thomas C. Ballew,) as keeper. 
Thomas C. Ballew appears to have left the parish and moved to Texas in Novem- 
ber, 1853, and to have died in Texas some time previous to the 14th of March, 
1854, when his brother (the present plaintiff) applied for and obtained letters of 
administration on his estate. 

Upon this state of facts, we are of opinion that the plaintiff is not entitled to 
judgment against this defendant. The latter cannot be held responsible for pro- 
perty seized by his predecessor in office, without proof that the property so seized 
had come into his own possession ; or that he had bound himself, in some way, 
for its production, or that he was guilty of some neglect in taking possession. 

The plaintiff’s petition alleges that the defendant was surety upon the official 
bond of his predecessor, Spann. But there is no proof of this in the record, al- 
though the defendant’s plea of the general issue, put plaintiff upon the proof of 
this fact. And even had it been proved, it would have been further necessary to 
show a privity of contract between Spaan and Pritchard, which is neither proved 
nor alleged. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that there be judgment in favor of the defendant, as in case of 
nonsuit, with costs in both courts, 
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Srare or Lovistana v. Jonn A. Wuerstone. se 
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The language of a penal statute is not to be stretched by construction beyond its natural meaning _ 


PPEAL from the District Court of the parish of Morehouse, Richardson, j 
F. P. Stubbs, District Attorney, for the State. S. G. Parsons, for ee 
and appellant. 
Srorrorp, J. The defendant has appealed from a judgment condemning hip 
to pay the State eight hundred dollars, it being the penalty of fifty dollars 
month for sixteen months, during which he is alleged to have violated the 18 
section of the Act of 7th June, 1806, (Sess. Acts, p. 209,)—“ No person Oceupy. 
ing, or being owner of a plantation, shall be permitted to keep such slaves on hig 
plantation, without having a white, or free colored man as manager or 
under the penalty of fifty dollars for every month elapsed without complying wi 
the provisions of this section.” See Greiner’s Dig., No. 3417. 
The evidence is that the defendant owns two tracts of land in the parich of 





Morehouse, separated from each other by a forty acre lot owned by another pen 
son, who resides thereon ; that defendant’s house is on one of these tracts, and hig 
principal negro quarters and gin on the other, something less than a mile apart; 
that he works fifteen or twenty hands, who cultivate both the house and the quas 
ter tract, some of them sleeping at the house and some of them at the quarter, but 
all of them getting their daily rations at the house ; that he has about 200 sens 
in cultivation in corn and cotton at the house place, and about 180 acres at the 
other; that he had an overseer the greater part of the time for which the penaliy 
sued for is claimed, and that he acted as overseer the rest of the time himself; and 
that both his overseer and himself slept at the house on the house place, and a 
white or free colored person slept at the quarter on the other place, although the 
overseer was usually there until after dark, and before day in the morning. % 
Under these facts, we do not see wherein the defendant can be held to have 
violated the 18th section of the Act of 1806. His two tracts of land lying @ 
close neighborhood, are cultivated by him as one plantation, with the same setof 
hands. He has always had a white man as manager or overseer of this plantation 
and those hands. The Act of 1806 does not prescribe where the manager @r 
overseer shall sleep. The language of a penal statute is not to be stretched by 
construction beyond its natural meaning. My 
It is, therefore, ordered and decreed, that the judgment of the District Court be 
avoided and reversed, the verdict of the jury set aside, and that there be judgment 
for the defendant. & 
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Mary Meapows v. Roserr L. Dick, her husband. 


=o 


In a contest of title between husband and wife, and when the property given to the wife has been en- 
trusted to the husband as her agent, he cannot set up the plea of prescription. 

Where the husband has no adverse title, he cannot defeat his wife’s claim to property on account of 
technical defects in her title, nor can he, being her agent, refuse to surrender the property on account 
of defects in the title of his principal. 


ss? = 


PPEAL from the District Court of the parish of Union, Egan, J. 

A Baker & Harris and J. L. Barrett, for plaintiff and appellant. McGuire & 
Ray, for defendant. 

@orz, J. The petitioner alleges she is the owner of certain negroes, and is en- 
titled to the separate administration and control of the same; she prays to be 
decreed their owner, to be vested with their separate administration, and also to 
be divorced from her husband. 

There was judgment of nonsuit, and plaintiff has appealed. 

It appears from a “deed of gift,” executed in Alabama in 1849, that the father 
of plaintiff donated to her two slaves, one of which has since had three chil- 

dren. 
| Petitioner and her husband were married together in the State of Alabama in 
1836, and moved to Louisiana in 1840; they brought with them Martha, one of 
the slaves mentioned in the act of donation, who had been loaned to plaintiff by 
her father for a nurse. 

Afterwards, they visited Alabama, and on their return in 1847 brought with 
them Peggy, the other slave named in the deed. 

The evidence clearly establishes, that the slaves were loaned to the wife for her 
we and subsequently were donated to her. 

Defendant avers that he has been in possession of them, as owner, for a time 
sufficient to perfect the prescription applicable to slaves, and pleads the same ; he 
further avers that the private act of donation can have no legal effect, and that 
the parol evidence was inadmissible. 

When the contest is between husband and wife, and property given to the wife 
has been entrusted to the husband as her agent, the husband can not set up the 
plea of prescription. OC. C. 3489. 

It would also be improper to allow the husband, when he has no adverse title, 
to defeat his wife’s claim on account of technical defects in her title ; he receives 
the property as agent, he cannot change the nature of his tenure, nor can he, as 
agent, refuse to surrender it on account of defects in the title of his principal. 

The allegations for a divorce are not sustained. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
* ] court be avoided and reversed ; further, that plaintiff is decreed to be the owner 
' ] ofthe slaves described in the petition, to wit: of Peggy, of Martha and her three 
©] children, Ann, Elias and Sylva, and the separate administration of said slaves is 
| given to plaintiff ; it is further ordered and decreed, that the writ of sequestration 
sued out by plaintiff be sustained, that the Sheriff of the parish of Union be and 
is hereby ordered to deliver said slaves to plaintiff: it is also ordered, that there 
be judgment, as in case of nonsuit, for the claim of plaintiff for a divorce from de- 
fendant, and that defendant pay the costs of both courts. 
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Under the Act of March, 1852, entitled ‘‘ An Act to provide a homestead for the widow and children of g 
deceased person,’’ the widow, when there are no surviving children or other descendants of the 
deceased, takes the bounty provided by said Act in full property ; but where there are children 
other descendants, she has merely a usufructuary right to it. 


PPEAL from the District Court of the parish of Bossier, Egan, J. 
Landrum & Williamson, for plaintiff and appellant. 8S. Wills, for defend. 
ant. 

Sprorrorp, J. Arthur Yarborough died in 1857 without ascendants or descend. 
ants, leaving a widow in necessitous circumstances, not dated in her own igh 
property to the amount of $1000. 

She claims the sum of $575 from the succession of her deceased husband by 
virtue of the Act of March 17th, 1852, p.171, entitled “An Act to provid 
a homestead for the widow and children of deceased persons.” This sum Was 
awarded her by the District Judge, as it was admitted that she had in her ow, 
right property of the value of $425. The attorney for absent heirs has:ap 
pealed. 

It is contended that the widow could only claim this sum in usufruct, and Gai 
even the usufruct was forfeited by her second marriage, which took place before 
her claim was interposed. 

The statute upon the construction of which this case turns is carelessly and ob 
scurely framed. The first section is in the alternative, and declares that “ whenever 
the widow or minor children of a deceased person shall be left in necessitous Gp. 
cumstances and not possessed in their own right of property to the amount of on 
thousand dollars, the widow, or the legal representatives of the children, shall’ 
entitled to demand and receive from the the succession of their deceased father or 
husband a sum which, added to the amount of property owned by them or eithér 
of them, in their own right, will make up the sum of one thousand dollars, and 
which said amount shall be paid, in preference to all other debts, except those for 
the vendor’s privilege, and expenses incurred in selling the property.” 

If this section had stood alone, the inference would be that the indigent widow 
would take the bounty in full property ; and if there were no necessitous widow, 
but necessitous children of the deceased person, then such children would take the 
bounty in full property, and, in either case, the right of the claimants would ves 
instantly upon the death of the husband or father. 

But the second section modifies the right of the necessitous widow in this wise? 
“that the surviving widow shall have and enjoy the usufruct of the money 90 
ceived from her deceased husband's succession, during her widowhood, afterwards 
to vest in, and belong to, the children or other descendants of said deceased.” ~~~ 

No provision is made for the naked property when there is a needy widow sur 
viving, save in the case where the deceased leaves children or other descendant 
We, therefore, infer, that the absolute right given to the widow by the terms’ 
the first section of the law is modified into a usufructuary right only in cases where 
children or other descendants survive the deceased. If he dies without leaving any 


descendants, the necessitous widow takes the bounty in full property, and not in 


usufruct merely. 


Succession or ArtrHur Yarsoroucs—Opposition of R. W. Arnerr etal — 
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j Buch is the construction we have given to this law in a recent case at New Fp 





Orleans. 
Judgment affirmed. 


Ann M. Downs v. Caartes H. Morrison. 


Money belonging to the wife, received by the husband during the marriage, constitutes a charge against 
the community. 


PPEAL from the District Court of the Parish of Ouachita, Mayo, J. 
Baker & Harris, for plaintiff. C. H. Morrison, for defendant and appel- 
lant. 

Bucuanan, J. The only question of law which this case presents is, whether 
the amount of the paraphernal effects received by the husband in cash, during the 
marriage, is a debt of the community or a debt of the husband’s separate estate. 

It is admitted that the community of acquests between plaintiff and the testator 
was worth over fifty thousand dollars, and that plaintiff has accepted the com- 
munity, and has received her portion. 

The testator has left, besides, a large separate estate. 

It thus interests the plaintiff to have her husband's separate estate charged with 
the debt which he has contracted by the receipt of her paraphernal funds ; be- 
cause, if charged to the community, her share in the net assets of the community 
will be reduced by one-half of the debt so charged. In Harrell v. Harrell, 12 A. 
550, it was held that moneys inherited by the wife during marriage, and received 
by the husband, constituted a charge against the community. The same thing 
was decided in Mercier v. Canonge, 12 Robinson’s Reports ; Civil Code, Art. 
2372. 

The amount of cash received by General Downs for account of his wife, the 
plaintiff, from her father, during marriage, is correctly stated in the judgment of 
the District Court at $4378 97. This being a debt of the community which has 
been dissolved and settled, the plaintiff is entitled to recover one-half the amount 
from the executor of her husband ; the other half being extinguished by confusion. 
4 Rob. 175. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that plaintiff recover of defendant, in his capacity of executor of 
Solomon W. Downs, the sum of two thousand one hundred and eighty-nine dollars 
and forty-eight cents, with costs of the District Court ; those of appeal to be paid 
by plaintiff and appellee. 

Srorrorp, J., dissenting. As between husband and wife, I think the hus- 
band’s separate estate should be held responsible to her for the paraphernal 
property, including money, received by him during the marriage, unless it be shown 
affirmatively that he used the proceeds of the property, or the paraphernal money, ' 
to swell the community. 

When he or his legal representatives do not account in any way for her para- 
phernal funds admitted to have been received by him, the presumption should be 
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that he applied them to his individual use rather than to the aggrandize 
Morrsoxr. community. 


I think the judgment appealed from should, therefore, be affirmed. 


AMENDED DECREE. 





Merrick, ©. J, The partics having consented to waive the time upon 


“— : se _ = 
application for a re-hearing and that a decision of the court be now rendem@ | enat 
upon said question of interest, it is ordered that the judgment rendered byw i 
in this case be amended so as to award the said Ann M. Downs five RP 
cent. interest on said sum of $2189 48, from the 27th day of April, 185%, A 
paid, and that in all other respects said decree remain undisturbed. aa tin, f 
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Tutorship of Meuixpa J. Hvucnes—Opposition, &c. R 





A judgment confirming the appointment of a testamentary tutor to a minor, cannot be treated ae 
absolute nullity by an application for another appointment, nor can it be attacked collaterally in the 
form of an opposition. A direct action should be brought to annul it. “a 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J, 
McGuire § Ray and Stubbs § Jamison, for appellee. 

Sporrorp, J. The appeal in this case is not from the judgment of the 16th.of 
December, 1857, recognizing the instrument signed by Mrs. Bradley, deceased, 
her last will, and ordering it to be executed as such ; but it is an appeal from the 
judgment of the 21st December, 1857, upon William Hughes’ so called 
tion, filed on the 18th of December, and his supplemental application of the same 
date. 

The District Judge considered his judgment of the 16th of December, 
the execution of an alleged will of Mrs. Bradley, whose only disposition waste 
appoint her husband tutor of her minor child, Melinda Jane Hughes, as a judg 
ment confirming this appointment of a testamentary tutor, which confirmation 
had been expressly prayed for in the petition of Mr. Bradley for the probate of 
the will; to that petition there was no opposition filed. 

We cannot say that the Judge erred in this construction, given to his om 
judgment ; and the correctness of the judgment itself cannot be inquired * 
now, because that judgment is not appealed from. 

Considering that decree as a judgment confirming Mr. Bradley as teste 
tutor of the minor, it is obvious that it could not be treated as an absolutes 
lity, or attacked, collaterally, in the form of an opposition, or an application fer 
an appointment to a place already filled. The appellant should resort to a dr 
action. 
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Marrna Crark v. James O’NeEat. 


The neglect of the vendee to have the act of sale recorded whereby a creditor of the vendor is 
enabled to attach the property an have it sold for his debt, does not release the vendor from his ob- 


‘Tigation of warranty. 


PPEAL from the District Court uf the Parish of Caddo, Creswell, J. 
Landrum & Williamson, for plaintiff. Land & Winans and Hodge & Aus- 
tin, for defendant and appellant. 

Merrick, C.J. This suit is brought upon two promissory notes given as the 

ice of a tract of land. The defence to the action is the failure of consideration. 
It appears that in March, 1849, the plaintiff sold the defendant the land by an act 
rs under private signature. The act of sale not having been recorded in Novem- 
c ber, 1850, one Robert Burns instituted a suit by attachment against the plaintiff, 

before a Justice of the Peace in the parish of De Soto, where the land is situated. 
After the return of citation and attachment was made, showing that they had 
been served, judgment was rendered against the defendant in that suit. Execu- 
‘ tion having issued on the judgment, directed to the Sheriff, he seized the tract of 
land as the property of Mrs. Clark, and after advertising the sale, sold it for the 
sum of $75 cash. 

. In regard to the judgment, it does not appear that Mrs. Clark ever made any 
effort to have it set aside, or even took an appeal from it. It acquired the force 
of the thing adjudged, and must be held to have been rendered in conformity to 
law and for a just debt. As between herself and Burns, it was her duty to pay 
the debt ; to acquit and discharge her obligation resulting from her debt, and the 
judgment of the court and the law. Instead of fulfilling her obligation in this 
respect, she suffered the property which she had sold, and which she had cove- 
nanted to warrant and defend, to be seized to pay her debt. The record does not 
show that she made any effort to relieve the property or even to substitute the 
promissory notes given as the price (and which she still held), in the place of the 
seizure of the land. 

The mere fact that the vendee had neglected to record the act of sale did not 
release the plaintiff from her obligation to warrant the title. The unregistered 
act has its full force between the contracting parties, so much so. that a second 
sale of the same property to a third party is viewed as a fraudulent act. ©. C. 
2417; Rev. Stat. 453. 

The sale being valid between the parties, and having force as such, the rules of 
law in regard to warranty, have their application. 

The seller is bound to deliver and warrant the thing which he sells. ©. C. 
2450. The warranty respects the buyer’s peaceable possession of the thing sold 
(C. C. 2451) and the vendor warrants the buyer against the eviction of the whole 
ora part of the same. ©. ©. 2477. 
ge The proof shows that the defendant has violated this obligation by a neglect 
: of her own duties, and she has suffered the property to be sold for her own debt, 
and thus has she been instrumental in evicting her own vendee, and thus has she 
bound herself to maintain the new vendee in possession. C. P. 711, 712, 713; 6 
Ia. 737. 


- But it is said that Art. 2478 C. C. exempts the defendant from this sort of 
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eviction. This Article, it is true, declares that in order that the 
have existence, the right of the person evicting should exist before the sale, j 
this evidently applies to some right acquired of persons other than the ¥ 
himself. The last paragraph of the Article says : “ If, therefore, this right 
the sale was only imperfect and is afterwards perfected by the negligence 
buyer, he has no claim for warranty.” Now an example or two will at ones 
that the Article has no application to the acts and omissions of duty of thew 
dor. Take this case: A sells a tract of land to B for $10,000, B, ha 
utmost confidence in A’s integrity, omits or is prevented from recording his a 
sale. Thereupon A sells the same land to C, an innocent purchaser, for $1 
and C records his title. C sues B to recover the land. B cites A in 
A defends the demand of B in warranty on the ground, that C's right did note, 
ist at the date of the sale, and cites the Article 2478 in support of his 
Will it avail him? Again, D sells E a tract of land for $10,000, but 
act is recorded, a recent judgment creditor of D seizes the land and sells the samy 
and pays a debt of D’s of $10,000. Is E to lose his money? It is apparent 
every one how these questions must be answered. We think, therefore, that ty 
obligation of warranty continued upoa the plaintiff, although the act of sale way 
not recorded, and that the defendant has a valid defence to the notes, both unde 
the Civil Code and the commercial law. 8 La. 547. a 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment in fayor 
of the defendant, and against the demand of the plaintiff; and that the 
pay the costs of both courts. 

SporrorD, J., took no part in the decision of this case. 
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Wuutus Lewis v. Lewrs Lapavve and Sheriff. 


The rules of proceeding contained in the Civil Code in regard to the hypothecary action, after itseom 
mencement, were repealed by the Act of the Legislature, 25th of March, 1828, which provilles: 
‘ That all rules of proceeding which existed in this State before the promulgation of the Code of Prac- 
tice, except those relative to juries, recusation of Judges and other officers, and of witnesses, and 
the competency of the latter, are hereby abrogated.” 

Where the law gives a delay within which a thing may be done, the right to do the thing exists so long 
as no act of the court or of the opposite party has intervened to conclude that right. 

A third possessor, who is not personally liable for the debt, may, for good cause, enjoin the «xe 
of the order of seizure even after the delay of ten days, mentioned in Article 3366 of the 
Code. aa 

Parol testimony is not admissible, that any other terms of sale were announced by the Sheriff tha 
those contained in the advertisement and proces verbal of sale. 

The Supreme Court will not remand a case in order to allow the Sheriff to amend the proces verbal A 
sale, where no effort was made in the lower court to procure such amendment. 

When a sale of succession property is ordered to be made on the petition of the administratera@® 
credit of twelve months, for the purpose of paying debts, it is not necessary the property should 
bring the appraisement. r 

A probate sale has the effect of extinguishing all mortgages on the property given by the deceased. 


nt 

PPEAL from the District Court of the Parish of Jackson, Barry, J. © 
McGuire & Ray, for plaintiff and appellant. J. W. Stell, for defendant. © 
Merrick, C. J. We think the judgment of this court, heretofore pronouneel 
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4 MONROE, JULY, 1858. 
jp this case, onght to be set aside, and that there should be a judgment for the 


4 ae maintaining his injunction. 


, Article 3366 of the Civil Code provides: “That the third possessor, who is 
ph personally liable to the debt, may, notwithstanding, within ten days of his 
being served with an order of seizure, oppose the sale of the property,” ete. The 
delay here spoken of, connected with the service of the order of seizure, seems to 
sas much a rule of proceeding as does the delay for filing an answer to the pe- 
tition and citation in an ordinary case, the delay for filing an opposition to an ac- 
count or tableau of distribution ; to the meetings of creditors ; the delay for filing 
ross interrogatories and answers to rules; in fine, any of the delays spoken of 
in the Code of Practice. Indeed, in the Code of Practice the subject of the 
seizure of the property is treated of at large. Article 3365, C. C., which imme- 
diately precedes the Article in question, is reénacted in Art. 70 of the Code of 
Practice. That portion of Article 3366, which treats of discussion, is re-enacted 
(except as.to the delay in which it is ‘to be filed) in Articles 71 and 72, 0. P. 
Then again the Articles 738, 739 and 749, of the Code of Practice, recognize the 
right of the defendant, in the executory process, to obtain an injunction to prevent 
the sale, and no delay is fixed (except the sale) within which such injunction shall 
be issued. ‘he whole object, therefore, of Art. 3366 seems to have been recon- 
sidered and revised in the Code of Practice. 

The difference between this and an ordinary prescription consists in the fact, 
that the prescription is a mode by which debts are barred because no suit has 
been instituted for the recovery thereof within a period fixed by law. In this 
case, it is the service which fixes the delay within which the opposition may be 
filed. It is a rule of proceeding, because it prescribes the delay within which an 
opposition, which has the nature of an answer, may be filed in a legal proceeding. 
Then if it is a legal proceeding, this part of Art. 3366 has been repealed by the 
25th section of the Act of 25th March, 1828, which provides: “ That all rules 
of proceeding which existed in this State before the promulgation of the Code of 
Practice, except those relative to juries, recusation of judges and other officers, 
and of witnesses, and the competency of the latter, be and are hereby abrogated ; 
and that all the civil laws which were in force before the promulgation of the 
Civil Code, lately promulgated, be and are hereby abrogated, except so much of 
title tenth of the old Civil Code as is embraced in its third chapter, which treats 
of the dissolution of communities or corporations.” The rules of proceeding con- 
tained in the Civil Code, in regard to the hypothecary action, after its commence- 
ment, are, we therefore conclude, expressly repealed. 

But conceding that Article 3366 of the Civil Code is still in force, it has been 
repeatedly held by this court, that where the law gives a delay within which a 
thing may be done, the right to do the thing exists so long as no act of the court, 
or the opposite party has intervened to conclude that right. See 3 An. 196. 
Thus the defendant has two judicial days within which to file his answer after a 
judgment by default has been taken against him ; nevertheless he may file his an- 
swer and have the default set aside at any time before a trial on the tacit issue 
arising out of the judgment by default. 12 L. R. 7, Lallande v. Terrell. The 
law requires the opposition to be filed within ten days after the publication of the 
filing of the tableau of distribution, yet it has always been held that it might be 
filed as amatter of right at any time (at least) before the case is set down for 

trial, and so of other instances. As the penalty of nullity is not pronounced by 
Article 3366, if the party does not file his opposition within ten days, we do not 
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think that a sound construction of it would require this court to he 

Lanauve. owner of an estate has forfeited the same to the person setting up an 
hypothecary action, if his opposition to such hypothecary action has not 
filed within ten days mentioned in the Article. 

Again, Article 3366 .of the Civil Code provides for the delay within 3 
opposition is to be filed. This suit was commenced by another proceeding, the 
injunction, and as the Code of Practice treats of these two proceedings, injung 

tion and third oppositions, under distinct heads, we should have no hesitation, did 
I believe Article 3366 in force, in distinquishing between an injunction and oppo- 
sition, in order to prevent the evils which will flow from an opposite ag 4 








< i. 





The case of Berlin v. Lane, 4 N.S. 611, relied on and quoted so much at 
was decided before the great repealing Act of 1828 was passed. 

The judge of the lower court erred in receiving the parol testimony of the 
Sheriff to show that any other terms of sale were announced to the 
than those contained in the advertisement and proces verbal of the sale. It is tog 
late to move this court to remand the cause in order to allow the Sheriff to amend 
the proces verbal of the sale, when no effort was made in the lower court to pro-. 
cure such amendment, and particularly when the proces verbal of the sale corres. 
ponds with the advertisements. 

The sale having been made, on the petition of the administrator, on a credit of 
twelve months, for the purpose of paying debts, it was not necessary that it 
should bring the appraisement, and it cannot be treated as a nullity in this form 
of action. The probate sale had the effect of extinguishing the mortgage given 
by the deceased upon the property, and the mortgage creditor must look to the 
proceeds in the hands of the administrator. 

It is ordered, adjudged and decreed by the court, that the judgment of this 
court, pronounced on the 28th day of July, 1855, be set aside, and that the judg- 
ment of the lower court be avoided and reversed; and we do now order, adjudge 
and decree, that the injunction sued out in this case be made perpetual, and the 
| said mortgage to said Markham, claimed by said Labauve, is declared extinguished 
i as to said tract of land, and it is further ordered that the defendant pay the costs 
of both courts, without prejudice to any right he may have upon the proceeds of 
ii said sale. 

Cors, J., concurring. Without expressing any opinion as to the repeal of 
Article 3366 of the Civil Code by the Act of 1828,I concur in the decree of 
Chief Justice Merrick, on these grounds, to wit : 

That Article 3366 refers to oppositions, and is not, therefore, applicable to the 
case at bar, which is an injunction. 

l The “ ten days ” therein mentioned, within which the third possessor may op- 
pose the sale, do not, therefore, prescribe the period beyond which it is too late to 
sue out an injunction. 

2. Even if this Article may be considered to govern the time within which an 
injunction must issue, yet the same form of expression has been held to entitles 
party to act so long as no action of the court or the opposite party has inter, 
vened to conclude that right ; such has been the interpretation of the court as to . 
the time within which a defendant may file his answer, after judgment by default. 
has been taken against him ; the same construction governs as to the time within _ 
which a party may file an opposition to a tableau of distribution. Wilsony, 
State Bank, 3 An. 197. 

Srorrorp, J., dissenting. A re-hearing was granted in this cause three years 
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ago, for the purpose of more fully investigating the question whether Article 
9366 of the Civil Code, limiting such an opposition as this to ten days from the 
service of the order of seizure upon the third possessor had been repealed. 
The question has been thoroughly discussed, but the discussion has failed to 
satisfy my mind that there has been a repeal either express or implied. 
It is urged that the Code of Practice, adopted subsequently to the Civil 
Code, of itself abrogated the provision in question, because Article 738 of the 
former Code declares, that “the debtor, against whom this order of seizure shall 
have been rendered, may obtain an injunction to suspend the sale if, before the 
time of sale, he files in the court issuing the order his opposition in writing alleg- 
ing some of the reasons contained in the following Article, and of which he shall 
gwear to the truth.” The argument assumes that the third possessor is included 
under the expression “the debtor” in this article. But this inference is repelled, 
not only by the obvious meaning.of the term debtor, but by the subsequent Arti- 
cles of the Code of Practice itself, which proceed to draw a marked distinction 
between the debtor and the third possessor. Article 744 declares, that “the exe- 
cutory process in matters of privilege and mortgage may be pursued, not only 
against the debtor or his heirs, but also against the third possessors of the things 
subjected to it, according to the forms prescribed in the third paragraph, 2d sec- 
tion, 3d chapter of the 1st part of this Code.” 7. e. Arts. 61 et seq. These forms 
(as to the third possessor) are laid down in Articles 68, 69, 70, 71, 72,73 and 74. 
Now the question occurs, is there anything in these Articles inconsistent with 
Article 3366 of the Civil Code? For if they can stand together as parts of one 
statute, there is no express repeal. And it seems to me clear that they can stand 
together. Article 71 authorises the third possessor (not personally bound for the 
debt) to oppose the sale, by the plea of discussion. But it says nothing about the 
time within which this opposition must be made. That matter is left, therefore, 
where it stood before, regulated by Article 3366 of the Civil Code, which requires 
the opposition to be within ten days from the service of the order of seizure. In 
Article '74 a time is limited for another purpose, but not for the filing of opposi- 
tions. “Third possessors of property which has been seized, owing to their fail- 
ure of discharging the hypothecary debt within ten days after having heen notified 
that payment has been demanded of the hypothecary debt, may, until the very day 
of the sale, retain possession of the hypothecated property, by paying the debt 
with interest and all costs incurred in the suit.” We cannot suppose that the 
framers of the Code of Practice were ignorant of Article 3366 of the Civil Code 
or of the judicial interpretation given to the corresponding Article of the old 
Code. And their silence in regard to the limitation of the oppositions filed by 
third possessors, whilst treating of the hypothecary action, indicates that they 
had no intention to change the law in that respect. Thus much for the alleged 
repeal by implication, a species of repeal, we may remark, not favored in law. 
Again, it is contended that the provision of which we speak was expreesly re- 
peiled by the 25th section of the Act of March 25th, 1828, wherein it was de- 
cared, “that all the rules of proceeding which existed in this State before the 
promulgation of the Code of Practice, except those relative to juries, recusation 
_ of judges and other officers, and with respect to the competency of the latter, be 
and are hereby abrogated.” Is the limitation of an opposition by a third posses- 
sor to ten days from the service of the order of seizure upon him, “a rule of pro- 
ceeding” in the sense of this statute? No more, it would seem, than the pre- 
scription of various actions laid down in the Civil Code and other statutes. An 
49 
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_ given time may, in some cases, be done later. 
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Act of 1817 (p. 136), for instance, provided, that if after the appointme 
dics, any of the creditors of the insolvent should deem it necessary to 6 
on the ground of fraud in the insolvent debtor, or of the appointment hay 
been illegally made, he shall, within ten days next following the appoint 
said syndics lay before the court his opposition, stating the facts reg 3 
nullity of said appointment, or the fraud by him alleged against the ihsolyes — 
debtor. It would hardly be contended that this limitation of an oppositions, 
ten days was repealed by the Act of 1828, on the ground that it was “a rulgg : 
proceeding ” contemplated thereby. And it has been held to bea 
rule. And so of numerous incidental matters in the Civil Code. The Actg : 
1828 had relation to such statutes as were previously in force having rules of pres 
tice for their main object, and did not repeal any thing in the Civil Code whid 
could harmonize with the Code of practice. 

Thus much upon the question of the repeal of, Article 3366 of the Civil Cok, 
a question upon which I am compelled to differ from two of my colleagues, 

But the only point upon which a majority of the court have expressed an opin. — 
ion which leads to a reversal of the former judgment, and, therefore, the only 
points established as the doctrine of this case, is a point not raised by counsd 
either in the original argument, or in the argument upon the re-hearing. It way 
evidently not in the mind of the court when the re-hearing was granted, for the 
attention of counsel was only called, by our order, to the effect of the repealing 
Act of March 25th, 1828. we 

That point is, that Article 3366 of the Civil Code does not touch this-ense, 
even if in force: Ist. Because it relates to oppositions, not injunctions, and 
2dly, because if it could be considered as relating to injunctions, the delay isd 
rectory merely, and not peremptory, and what is ordered to be done withina 



























It suffices for me to say, that both these arguments were considered and passed 
for naught in the parallel case of Babin v. Lainé,4 N.S. 64. I cannot better 
close this dissenting opinion than by quoting the language of Mr. Justice Mat 
thews in that case, language whose weight is not impaired by the lapse of time, 
nor, so far as I have been able to ascertain up to the present case, by any com- 
tervailing authority. After stating that the order of seizure and sale in that case 
“ was regularly served on the plaintiffs, who made an opposition to the proceed- 
ing within the ten days allowed to them by law for that purpose ; but when the 
Sheriff was about to proceed to sell the property seized, they presented a petition 
to the judge a quo for an 1nsuNcTION to stay proceedings, which was granted, and 
afterwards dissolved on hearing of the cause ; and from this decree of dissolution 
they appealed.” The court then proceeded to give the following reasons for af 
firming the judgment which dissolved the third possessor’s injunction : 

“The right of a mortgage creditor to cause things mortgaged to be seized and 
sold, to satisfy the debts for which they were hypothecated, notwithstanding they 
may have changed owners and possessors, is legally clear and absolute. Thind 
possessors of mortgaged property have, by law, the choice of either paying the 
debt for which it is mortgaged, or surrendering it to be sold, etc. If thepdo 
neither, then they must be proceeded against by what is termed an action of mort- 
gage, etc. The law allows to them ten days after notification of the orderof 
seizure and sale ; within which they are bound to pay the debt for which the 
perty is hypothecated, or make opposition to the legality of the mortgage and pr — 
ceedings thereon. C. C. p. 462.” wea 
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MONROE, JULY, 1858. 
_Sibis trae, that no negative expressions are found in the law denying the exer- 


ciseof this right after the expiration of ten days ; but we are of opinion that the 

ve is so strongly implied, as to show the intention of the legislature was, to 

that period limited, within which avons such opposition may be made. Any 

other interpretation of the law on this subject would entirely destroy the facility 

to the collection of debts secured by mortgage, and would produce the 

same delays in that mode of pursuit, now called summary and prompt, which 

exist in the ordinary manner of proceeding, and which are so injurious to the cre- 
dit of our fellow citizens who reside in the country.” 

Still entertaining these views, I think the judgment heretofore rendered by this 

court should remain undisturbed. 


OVERRULED OPINION. 


SrorrorD, J. We think the plaintiff is a third possessor in the sense of the law. 

« third possessor, who is not personally liable for the debt, may, notwithstanding, within ten 

’ ‘from his being served with an order of seizure, oppose the sale of the property mortgaged, which is 
in his possession, if he has good cause to show in support of such opposition : as that the mortgage has 
not been registered, or other plea, or if there is other property mortgaged for the same debt within the 

of the principal debtor or debtors, in which last case the possessor may demand that his 

property be previously discussed in the form directed under the title of suretyship,and during the dis- 
cussion, the sale of the property mortgaged and in the possession of the third person shall be sus- 
.? C. C. 3366. 

This article is copied from Art. 44, sec. 2, ch. III, tit. XIX, (p, 462,) of the Code of 1808, with but a 
, Which is one merely of style. 
le received judicial interpretation in the case of Babin v. Laine, 4 N. 8. 611, when it was 
the third possessor failed to make his opposition within the ten days, he was debarred from 
rwards. The court said: ‘It is true, that no negative expressions are found in the law 
exercise of this right after the expiration of ten days ; but we areof opinion that the 
so strongly implied as to show the intention of the Legislature was, to fix that period limited, 
alone such opposition may be made. Any other interpretation of the law on this subject 
ly destroy the facility granted to the collection of debts secured by m , and would 
same delays in that mode of pursuit, now called summary and prompt, which exist in the 
manner of proceeding, and which are so injurious to the credit of our fellow citizens who re- 
country.”’ 
y has been referred to which clashes with this decision. 
rase “‘good cause to show in support of such opposition,’’ is very broad, and the instance 
that the mortgage has not been registered,’’ is not exclusive. If that is such a cause as 
shown within ten days, there is no reason why the defence that the land has been purged of 
by a probate sale, (the plea set up in this case) should not be interposed within the same 
Indeed, the Article of the Code would seem to imply that all pleas known, or which 
known, to the third possessor at the time of the service of the order of seizure and sale, 
inter; before the expiration of ten fee. 
this case the plaintiff in injunction appears to*thave been served with the order of seizure on the 
lune, 1852 ; he sued out his injunction and filed his opposition on the 2d August, 1852. 
defendant in injunction (plaintiff in the order of seizure and sale) excepted in limine, that the 
possessor had not made his opposition in time to be heard. The district judge being of this opin- 
ved the injunction and ordered the sale to proceed. 
the authorities cited, we cannot say that this decision was erroneous. 
judgment is, therefore, affirmed, with costs. 
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E. H. Wituamson anp Huspanp v. ALEXANDER AmILToN. 


A partition, even when it takes on itself the aspect and quality of a compromise, may be attacked for 
lesion beyond one-fourth, but when the partition is once made and the parties compromise on disputes 
growing out of it, the compromise is unassailable for lesion. 

The acceptance by the wife, separated from bed and board of the community, under Article 2389 of the 
Code need not be by notarial act ; like the heir’s acceptance of a succession, it may be either express 
or tacit. . 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
J. T. Ludeling, for plaintiffs and appellants. Morrison § Purvis and Mc- 
Guire § Ray, for defendant. 






Lapavve. 




























388 SUPREME COURT OF LOUISIANA, 
Watemes Sporrorp, J. This suit, brought by a divorced wife against her 
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Asurox. band, has narrowed itself down to a claim for the rescission of a vo 
: tion between them of the property they formerly held in common, ow 
of lesion only. 
There are other objections in the petition which it is unnecessary to ing a 
none of the exceptions filed were sufficient to require the dismissal of the The . 
I. The defendant contends that the act passed between himself and the It 





after the decree of separation and dissolution of the community, was at 
or compromise, and, therefore, cannot be annulled on the score of Jesion. a’ 

Article 3045 of the Civil Code, declaring that “ transactions have, 
interested parties, the authority of the thing adjudged, and cannot be 
account of any error in law or any lesion,” must be construed in connection ‘with 
other Articles of the Code in pari materia, so that all may have their full effegy: 
The following Articles fully sustain the present action, if the allegation of lesigg 
beyond one-fourth is proved : ak 

“ Partitions made even with persons of full age, may be rescinded, like 
covenants, for radical vices, such as violence, fraud or error.” ©. ©. 1485, 

“They may even be rescinded on account of lesion ; and as equality is thebasig 
of partitions, it suffices to cause the rescission that such lesion be of more thay 
one-fourth of the true value of the property.” C. C. 1436. : a 

“The action of rescission mentioned in the foregoing Articles, takes placa) 
the cases prescribed by law, not only against all acts bearing the title of 
but, even against all those which tend to the division of property between co-heiny 
whether such acts be called sales, exchanges, compromises, (transactions) or by any 
other name.” C. C. 1440. ) 

“ But, after the partition, or the act operating the same effect, the action of tae 
cission can no longer be admitted against a compromise (transaction) madete 
put an end to disputes arising wn consequence of the first act, although there should 
be no suit commenced on the subject.” ©. C. 1441. g 
Here is an evident exception to the rule with regard to the finality of compre 
mises. A partition, even when it takes upon itself the aspect and qualities of@ 
compromise, may be attacked for lesion beyond one-fourth ; but the partition ones 
made, if disputes gtow out of it, and the parties compromise on those —_ 
this compromise is unassailable for /esion. 

In the present case, the parties, separated in property and from bed and boa 
under a judgment decreeing that an inventory and appraisement of the common ign 
property be made, and that it be partitioned between them, went before a Notary 12. 
Public and entered into the agreement now sought to be annulled for lesion. * poi 

It recited, that on the 16th of December, 1854, “a judgment of separation of the 
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bed and board, and a dissolution of the community existing between them as hue 
band and wife, was duly rendered ; and that with a view of settling the said com 
munity and of closing all the pecuniary affairs between them, the said Mrs. Bliae day 
beth H. Amilton takes, and the said Alexander Amilton transfers to her, certaii J 0. 
described property, “as her part of the said community” ; and “ all the balanced! Th 
said community property is to belong to said Alexander Amilton, this being’ fall f 
and final settlement of said community between them.” This act was passed@? } &p 
| the 13th January, 1855, within thirty days after judgment dissolving the commit “ 
nity. yi ¢@ 

It is to all intents and purposes an act of partition, witout 3 tio 





Guire and Richardson if legally admissible, which it could hardly be, toexpa® cad 
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a notarial act as this, would not have changed its character so as 49 Wmuamsow 

towithdraw it from the operation of Article 1436, 1440 and 1441 of the Code. aumuox 
IL But the defendant contends that the plaintiff cannot maintain this action, 

pecause she is conclusively presumed to have renounced the community, not hav- 

ing accepted it with due formality thirty days after the judgment of separation. 

The Article 2389 of the Civil Code is relied on as sustaining this position. 

It would be a singular provision of law which should allow a husband who, 
within thirty days after a judgment of separation obtained by his wife against 
himself dissolving the community, had made an amicable partition of the common 

between himself and her, pursuant to a judicial decree rendered upon 
the express prayer, to plead the prescription of thirty days against her right to 

He is effectually estopped from such a plea. Not only is there a judg- 
ment between these parties declaring her entitled to one-half the community, 
but he has acknowledged her right by his notarial attempt to make the partition. 
An acceptance of the community by a wife separate in property, although to be 
made within thirty days from the separation finally pronounced, need not be by a 
notarial act for that purpose only ; but, like the heir’s acceptance of a succession, 
may be either express or tacit. C. C. 982. 

In the Old Code (Article 81) there was a provision that “ the acceptance of 
the partnership or community of gains, shall be made in the same form as is above 
prescribed for the renunciation of the same.” But the contradiction between such 
| a provision and those accompanying Articles which declared that an acceptance 

was implied by the interference of the wife with the common property, or her 
suffering a judgment to go against her as a partner, was perceived by the com- 
mittee of jurists appointed to revise the Code of 1808, and in our present Code 
the absurdity was removed by dropping altogether the provision which required 
any particular formalities whereby the separated wife’s acceptance was to be indi- 
cated. No more full or conclusive evidence of her acceptance could have been 
given than was given by the very act sought to be annulled, an act passed within 
thirty days after the decree which she had prayed for, awarding her one-half of 
the common estate, and an authentic act professing to partition the community, 
and by virtue whereof she actually received a portion of it. She claimed no de- 
lay to deliberate. The formality of an inventory was waived by her acts con- 
stantly showing her intention to accept the community, and actually intermed- 
ding in it. She expressly accepted it by joining in an act of partition. There 
is nothing inconsistent with these views in the case of Audrich v. Lamothe et al., 
12 An. 76. The remarks in that opinion must be construed with reference to the 
point in judgment ; that was, that the wife could not be held liable for debts of 
the community after a judgment of separation, because she had never claimed any 
interest in it, and never intermeddled with it, but, on the contrary, by having done 
neither, and having failed to procure an inventory and to accept within thirty 
days after the decree of separation, she was presumed to have renounced. See 
©..0, 2404; C. N. 1463; 5 Marcadé, 604; 13 Toullier, No. 131 ; Herman v. 
Theurer, 11 An. 71. 

“ L’acceptation de la communauté, comme celle d’une succession, peut se faire 
| xpressément ou tacitement verbis ou facto. Il y a acceptation expresse lorsque 
} la femme, soit principalement et par un acte dressé dans ce but, soit incidemment 
et dans un acte quelconque, prend la qualité de femme commune. I] y a accepta- 
tion tacite, lorsque la femme s’immisce dans les biens de la communauté.” 5 Mar- 
cadé, 594. 
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III. The prescription of thirty days azainst the wife’s right to accept 
of an acceptance in a particular form with a previous inventory, having be 
roneously considered by the District Judge as a peremptory bar to the’ 
action, it only remains to inquire whether there was /esion beyond one-fe 











plaintiff's prejudice in the partition of the 13th of January, 1855. Fortheag — 


ception as to the lack of more specific averments as to the value of they 
and the extent of the lesion came too late. 


the evidence has led us to the conclusion, that there was manifestly Jesion'to, 
greater extent than the value of one-fourth of the property. But as to the détaily 
it would be premature to decide now what should be done upon a rescission, “We 
can only order that the parties be referred toa notary to make a new partition? 
The rights of the parties can then be adjusted before the lower court in the usa) 
form. atta 

It is, therefore, decreed, that the judgment of the District Court be avoide} 
and reversed ; and it is now ordered, adjudged and decreed, that the partition gf 
the property heretofore held in common between the plaintiff and defendant) 
passed before B. D. Sheppard, Recorder of the parish of Ouachita, on the 13th 
of January, 1855, be rescinded and annulled for lesion beyond one-fourth. An 
it is further ordered and decreed, that this cause be remanded to the lower cout 
with instructions to refer the parties to a Notary Public and appoint experts for 
the purpose of taking an inventory of such of the said property as may be'stil 
subsisting, and effecting a new partition in pursuance of the decree of separation 
between the parties, signed on the 16th of December, 1854, and that the suitte 
otherwise proceeded in according to law; the costs hitherto incurred in the Dis 
trict Court and those of this appeal to be borne by the defendant and appa 
and the future costs to await the judgment of the court. 
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Moses H. Bourier v. James T. Warts. 


The final decision of the land department upon questions of title previous to the issuance of patents or 
divestiture of title, is of itself so far equivalent to an actual eviction, as to sustain the action of war- 
ranty—unless the defendant in warranty shall perfect the title. 

The decision of the General Land Office being subject to an appeal to the Secretary of the Interioryis 
not technically res judicata; yet an exception to an action in warranty, upon the grounds that such 
an appeal does lie, does not go to the dismissal of the action. Defendant could only claim @ om 
tinuance (after having taken such appeal) until the same should be decided. 


a 
4 


bree from the District Court of the parish of Ouachita, Richardson,J. 
J. T. Ludley, for plaintiff and appellant. Morrison § Purvis, for defendant. 
Merrick, 0. J. Plaintiff alleges that defendant, on the 10th day of June, 
1857, sold him a tract of land containing one hundred ‘and fifty-eight acres, for the 


price of $4049 30 : $2400 in cash, and the residue in two negotiable notes pay 


able in March 1858 and March 1859, for $1174 65 each ; that since that sale, the 


government, having jurisdiction of such matters, has decided that the claim of said 


ri 
It is a question of fact whether there was lesion or not. Our appreciationg? 
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Watts was invalid, and that he had no right or title to the said lands, and that 


said sale was the sale of the property of another ; that since the decision by the | 
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at Washington, the defendant has transferred said promissory notes to 
F. P. Pargoud, with a view of defrauding petitioner and to prevent him from 
asserting his just right ; that he has been virtually evicted from the thing sold by 
the said decision, and that the sale being of the property of another, was void ; 
but should the court or the defendant be of the opinion that the defendant can 

sustain his title, then and in that case, plaintiff avers that he has just reasons 
to fear that he shall be disquieted in his possession by the United States or some 
@aimant holding under or through the United States. 

Petitioner prays that defendant be decreed to give security for the refund- 
ing of the $2400 already paid, also for the repayment of the notes outstanding 
jn the event petitioner should be compelled to pay them, and it should be 
finally determined that said Watts had no title to the said described tract of land ; 
and if he fails to give the necessary security, that the sale be annulled, (petitioner 
offering to abandon the possession to said Watts) ; and that he may recover judg- 
went against said Watts for said sum of $2400, and interest ; and that said note 
be cancelled, or in the event of their transfer before maturity, he have judgment 
against Watts for their amount. 

The defendant excepted, on the ground that the suit was premature, that defend- 
ant’s preémption right to the land in controversy has not been finally cancelled, 
nor has the plaintiff been evicted or disturbed in his possession. 

A letter from the Commissioner of the General Land Office to the Register and 
Receiver, was offered in evidence on the trial of the exception, advising them that 
the defendant’s “ preémption claim” to the land sold to plaintiff had been can- 
celled on the ground that the defendant had not complied with the provisions of 
the Acts of Congress of the 4th of September, 1841, and 3d of March, 1853. 

The judgment of the lower court maintained the exception, and plaintiff 


It is well settled, that the action of the land department upon questions of this 
kind is final, and that the courts, as a general rule, are without power to revise 
the decisions of such department, specially entrusted by the government with juris- 
diction over the surveys, location, settlements upon, and sales of the public lands. 
It would also seem that the final decision of the land department upon the ques- 
tion of title, previous to the issuance of the patent, or divestiture of title of the 
government, is itself so far equivalent to an actual eviction, as to sustain the action 
of warranty, unless the defendant in warranty shall perfect the title. Hail v. 
Neill, 3 An. 327. 

But it is contended that the decision of the Commissioner of the General Land 
Office cannot have the effect of the thing adjudged, because an appeal lies from 
his decision to the Secretary of the Interior. It is true that the decision of the 
Commissioner of the General Land Office is subject to appeal, and is not there- 
fore, technically, res judicata ; yet, as there is no limit within which the appeal is 
‘to be taken, except perhaps the delivery of the patent ; and as the defendant, who 
is the party to take the appeal, may never apply for such appeal, we think that 
the exception does not go to the dismissal of the action, and at most the defendant 
could-only claim a continuance of the cause (after having himself taken such 
appeal) until the same should be decided. 

It is unnecessary to express an opinion upon the question, whether the pro- 
visions of Article 2535 C. C. can be invoked by way of au action, whore the 
negotiable paper given as the price has been put in circulation before maturity, or 
whether the party must wait until he is sued upon it, before he can require such 
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security. The Article has no application where the money has been 
Warns. vendor. 17 L. R., 26; 2 An. 460. 
It is, therefore, ordered, adjudged and decreed, that the judgment of ¢ 
court be avoided and reversed, and the exception overruled ; and that this 
remanded to the lower court for further proceedings, and that the defe 
the cost of the appeal. 
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Gincy Lone et als. v. Exiza Barnes. 


A judgment against a warrantor will not be amended by the Supreme Court, where the warranties 
not been made a party to the appeal bond. 3 





PPEAL from the District Court of the parish of Claiborne, Ri 
D. Watkins, for ae Vaughan § Vaughan, for defendant and 
lant. ge 
Bucnanan, J. The defendant and appellant asks for an increase of the jm 
ment rendered in her favor against her warrantor, Ambrose Phillips, by 
trict Court. But this court cannot afford her any relief in this respect, 
has not made her warrantor party to this appeal; the only obligees 
the appeal bond being the plaintiffs. The warrantor, Phillips, has made an appeas. 
ance in this court, it is true; but it is, to move for the dismissal of the appeals 
regards himself. ‘ag 
The only parties before us, are the plaintiffs and defendant. aes 
. The plaintiffs, appellees, answer the appeal, praying for an amendment of the 
judgment rendered as between themselves and the appellant, by disallowing the 
value of improvements put by defendant upon the land ; which is allowed bythe 
District Court in compensation of the rent for 1856 and 1857. oh 
The appellees are entitled to the amendment claimed by them. The defendant 
has not asked by her pleadings for compensation for her improvements, at the 
hands of plaintiffs. . 
Her answer to the plaintiffs’ petition, after a general denial, avers that she pus 
chased the land claimed by plaintiffs, from Ambrose Phillips ; that she has paid 
her vendor, and has made, since the purchase, valuable improvements. m 
She prays that Phillips be cited as warrantor ; and in case the plaintiffs have 
judgment against her, that she may have judgment over against said Phi 
the amount paid by defendant for the land, and for the improvements, &c. 7 
That portion of the judgment allowing defendant one hundred and fifty a 








in the shape of an offset against rent recovered by plaintiffs, thus appears tote 
ultra petitum. 

It is, therefore, adjudged and decreed, that the judgment of the District 0 
as between the plaintiffs and the defendant, be amended, by decreeing that 
tiffs recover of defendant rent at the rate of seventy-five dollars per annum, fram 
the Ist January, 1856, until plaintiffs are put in possession of the premises mer 
tioned and described in the judgment ; that in all other respects, the judgmentia 
this case, as between plaintiffs and defendant, be affirmed ; and that defendant — 
pay costs in both courts. “oi 
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J. H. Dinxerave, Administrator, v. Permerta Sioan. 


The Sheriff is not authorized to seize property in another parish, even when pointed out by the debtor. 






PPEAL from the District Court of the Parish of Union, Richardson, J. 
J. T. Luedling, for plaintiff and appellant. Baker & Harris and Garret & 
ae Benton, for defendant. 
> ~ Merrick, C.J. This is an action to recover from the defendant, a tract of land 
containing 150 acres in the parish of Union. 

It will be needless to examine the bill of exception ‘to the introduction of de- 
fendant’s title, under the allegation in the answer. Never having been in posses- 
sion himself, and having expressly attacked defendant’s title in the petition, the 
plaintiff is in no condition to insist that the defendant is a mere trespesser. He 
must recover upon the strength of his own title. 

When we examine his title we find he claims in virtue of a Sheriff ’s deed exe- 
cated in 1840 by the Sheriff of the parish of Ouachita. It does not describe the 
land as lying in the parish of Union, but the proof clearly shows that it applies to 
one of two tracts of land lying in that parish, and then owned by one Joseph 
Hedge, against whom the execution issued. 

The writ of fi. fa. did not confer upon the Sheriff of the parish of Ouachita the 
power to sell the land of the defendant in execution, lying in another parish. It 
commanded him (in conformity to the Code of Practice) in default of personal 
estate of the said Hedge, to cause the money to be made out of the real estate and 
slaves of said Hedge, in his parish, viz: Ouachita. C. P. 643,646. He could 
not go out of his jurisdiction to seize ; and, when he had sold, it was impossible to 
deliver possession. 

But it is said that the defendant himself pointed out the property, and, therefore, 
he could not complain of the sale, neither can those holding under him. The 
Sheriff was not authorized to seize property in another parish, even when pointed 
out by the debtor. C. P. 646. We think where a purchaser at Sheriff ’s sale has 
never been in possession of the property, and relies merely upon a paper title, 
resulting from the proceedings of the Sheriff making the sale, something more 
must be shown, as a waiver of jurisdiction, than the mere return of the Sheriff. 
It is quite probable that a knowledge on the part of the bidders at the sale, of the 
location of the land, was the cause that it brought only the trifling sum of $3 50. 

The prescription of five years cannot avail plaintiff. Dodeman v. Barrow. 

Final judgment was properly rendered in favor of the defendant, for it is evident 
that plaintiff ’s only hope of recovering must depend upon the Sheriff’s deed, and 
that, it is seen, becomes unavailing. 6 Rob. 356; 6 N.S. 210, 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, with costs. ‘ 
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S. H. McFartanp, Administrator, v. R. Ware. 





In the absence of proof of the laws of another State where a judgment was rendered, our 
give the same effect to the judgment, when a reconventional demand was set up, that would 
when a like demand is set up in our courts. Ee 
The sickness of counsel and inability to attend in person to the suit when it was tried, is no groundie | 
annulling a judgment which was obtained without fraud by the opposite party. ORE 

PPEAL from the District Court of the Parish of Caddo, Land,J, 

Crain § Nutt and Drew § Kilpatrick, for plaintiff. B. L. ioe 
fendant and appellant. 

Merrick, C.J. The defendant instituted an action in the United States D 
trict Court in Texas, against the estate represented by the plaintiff, toma 
several sums of money alleged to be due the defendant by the latter. Thedefi 
dant in that suit, and plaintiff in this, pleaded in bar of the same, ~a 
things : 

1st. That the demand had not been presented to him as administrator wil 
twelve months, as required by the laws of Texas. 

2d. The limitation or prescription of four years. 

3d.. That the allegations in the plaintiff’s petition are not true. 

The answer, after setting forth further special defences, and praying judgment 
upon the same, prayed also for judgment against the plaintiff (after allowing him 
one credit) for several sums, amounting to $3,100 09, and for general relief, 

At the April term, 1855, at Tyler, in Texas, a jury was empanneled, and inthe 
absence of plaintiff's (White's) counsel, the case was tried and a judgment 
for $3,200 15 was rendered against White, the counsel remitting $100 of the 
same. 

The defendant in the suit in Texas, instituted this action upon the judgment 
his favor in the District Court, for the parish of Caddo, in January, 1856. 

The defendant, White, alleges in his answer (and has verified it by his oath) 
that after entrusting his claims to Mr. Hill, his attorney in Texas, that he heard 
nothing concerning them, until he was called on to settle the judgment against 
him. That he was never notified of the reconventional demands made against 
him, and that his attorney was not acquainted with the fact of such demands be 
ing made. He avers that he “was not in any manner indebted to the said Joh 
W. Scott or his estate, and that if he had been advised of the demands being made 
against him by the defendant in the aforesaid suit in Texas, he could and 
have proved that they were totally unfounded. He then avers that when the 
ment was rendered in the United States Court against him, his attorney, Mr. 
was sick, and confined to his bed in Marshall. 

Upon the trial of the present suit, defendant offered Mr. Crain as a 
prove, “ that in the year 1845, subsequent to the time when it is averredi 
answer of defendant in the suit in the United States Court, that the obliga 
the present defendant arose, he, witness, heard John W. Scott declare, explicilly 
that the present defendant, White, was not indebted to him, but that he, said Salt | 
would be owing to said defendant White any amount that said White would ii 4 
to pay upon the judgment of Woodruff v. White, and W. T. Scott v. White dae 
filed in evidence in this suit.” The plaintiff objected to this, upon the g 
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"that it is not competent to offer evidence to question the validity of the judg- oF antaxp 


ment rendered in the United States District Court in Texas.” 

‘The reconventional demands of the defendant White, in this case, are substan- 
tially the same, as the cause of action set up in his petition in the suit in the Dis- 
trict Court in Texas. Judgment was rendered in favor of plaintiff for $3,100 15 
and interest, but the Judge a quo gave the defendant judgment upon his recon- 
ventional demands for the following sums, to wit : $200 with five per cent. from 
the Sth of May, 1848, and $500 with five per cent. interest from the 10th July 
1948, and $334 82 with like interest from 14th of May, 1849; and the further 
gam of $335, with like interest from the 5th of February, 1848, and allowed them 
to compensate to that extent the plaintiff's judgment for $3,100 15. 

The defendant appealed ; and the plaintiff has, by his answer to the appeal, 
prayed for an amendment of the judgment, so as to reject the sums allowed the 
defendant by way of reconvention. 

The appellant claims a réversal of the judgment, in substance, on two grounds, 
viz: That the defendant had no notice of the reconventional demand against him 
in the suit in Texas, and that the judgment is inequitable, inasmuch as the de- 
fendant was prevented by accident from availing himself of his defence, against 
the reconventional demand of the administrator, and as a court of equity 
will relieve in a like case, the same relief ought to be extended by our own 
courts. 

It seems to us, in the absence of the proof of the law of Texas on the subject, 
that we must give the same effect to the reconventional demand in the Texas suit, 
that we would give to a like demand in our own courts. The plaintiff is con- 
sidered‘as in court, and bound to take notice of all adverse proceedings and de- 
fenees set up in the cause which he has commenced and is prosecuting against his 
adversary. 

On the other ground raised by appellants counsel, we think, from the form of 
the issue tendered the plaintiff by the defendant’s plea in the United States Dis- 
trict Court, that the single judgment rendered was responsive to the issue, and a 
bar to any further suit upon the same demands. When rendered, it became con- 
elusive upon the parties until set aside by an appeal or some suit in chancery or 
at law, to annul the same. 

And if our courts will, in any case, entertain a demand in nullity by way of an 
aaswer upon a judgment rendered in another State, in the absence of proof of the 
laws of that State, it must be upon stronger allegations than those set up in this 
ease. We are clearly of the opinion that,the sickness of White’s counsel, Mr. 
Hill, and his neglect or inability to attend in person the case when tried, is no 
ground for annulling the judgment of the courts of another State. His sickness 
might have been a good ground of continuance had it been made known to the 
court, and a continuance applied for, but certainly it is not a ground under our 
law, no other being in evidence, to annul a judgment obtained without fraud by 
the opposite party. | 

The Judge of the District Court, therefore, did not err in excluding Mr. Crain’s 
testimony. 

But we have already said we consider the judgment responsive to the issue 
made, and it is also conclusive against the demands which the defendant now en- 
deavors to set up by way of reconvention, and he should not have been allowed 
the several credits above mentioned. 

It is ordered, adjudged and decreed by the court, that the judgment of the lower 
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sage ad court be amended in favor of the plaintiff and appellee, so as to reject 


SUPREME COURT OF LOUISIANA, 


defendants reconventional demand ; and that the judgment appealed f 
ing the plaintiff the sum of $3,100 15 and eight per cent. interest the 
April, 1855, be affirmed ; the defendant and appellant paying the costs of 
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Same Case—On a ReE-HEARING. 


Merrick, C. J. The point in regard to the interest allowed by the judgment 
was not made in the original brief in this case. It is too late to make te pa 
in a petition for a re-hearing. 

It is ordered, that the petition for a re-hearing in this case be refused. 
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Puese E. Davis »v. Watus H. Comprron and Sheriff. 


The property of the cummunity is liable to seizure, for the debts of the husband contracted before the 
marriage. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J, 
Todd & Brigham, for plaintiff. McGuire & Ray, for defendant and appe- 
lant. 

Coz, J. The sole question in this case is, whether the property acquired dar. 
ing marriage is liable to be seized and sold on execution, to pay a judgment ob 
tained against the husband before marriage. 

Art. 2372 C. C. declares, that “the debts of both husband and wife anterior 
to the marriage, must be acquitted out of their own personal and individual 
effe Tad 

This Article must be interpreted in connection with Article 2373 of the same 
Code, which pronounces the husband to be the head and master of the partner 
ship or community of gains, and permits him to administer its effects, disposeof 
the revenues which they produce, and alienate them by an encumbered title, with 
out the consent and permission of his wife. 

Art. 2372 entitles either the wife or husband, when debts of either originating 
before marriage have been paid out of the community, to be reimbursed the 
amount so paid at the dissolution and settlement of the community. 

As the husband has the right to alienate the effects of the community without 








the consent of his wife, creditors of the husband before marriage ought also 
have the right to seize the effects of the community to satisfy their claims. 2 An 
226, Grice v. Lawrence, Syndic ; 3 An. 615, Glenn v. Elam. ; 
Moreover, the wife has only an eventual interest in the community, and my 
never accept it. 
Defendant has asked for an amendment of the judgment, so as to allow hint | : 
terest and damages on the amount of the judgment enjoined. . 
The damages were properly disallowed by the District Judge ; the statute would 


compel us to accord sufficient interest with that which the judgment already 3 


bears, to make it amount to eight per centum per annum, but as the record doe 4 
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4 aut disolose the rate of interest of the jndgment, we are bound to suppose that ne 
the District Judge did his duty, and that no interest was allowed, because the Courrox. 
judgment bore already eight per contum interest. 


Judgment affirmed. 


Cornetia V. Forp v. W. W. Snatons. 


Ina suit breught to recover the value of a slave from the person hiring him, on the ground that the 
slave was killed on the premises, and while in the possession of the person so hiring, and that the per- 
gon refuses to account for his death—Held : that the Coroner’s inquest over the body of the slave was 
inadmissible as evidence, being ‘‘ res inter alias acta.”’ 

When a slave dies in the possession of the person hiring him, the person so hiring is bound to pay the 
yalue of said slave to his owner, unless he can show that he is not liable for his loss, because his 
death was produced by some cause for which he is not legally accountable—this is an exception to the 
general rule that the actor must prove his case. 

The onus probandi lies upon a party who is obliged to free himself from liability by proving a fact, when 
the kuowledge of that fact is supposed to be more within his reach than that of his adversary. 


PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
bad Crain & Nutt, for plaintiff. Land & Winans, for defendant and appel- 


lant. 
J, Corx, J. This suit is instituted to recover of defendant the value of the slave 
el. Lewis, hired to him by plaintiff, on the ground that the slave was illegally and 


by violence killed on the premises of defendant, who refuses to ‘account for his 
death, and to pay petitioner his value. 

The answer is in these words : “ In this case the defendant for answer denies all 
and singular the allegations contained in plaintiff ’s petition, and especially denies 
the ownership of the slave Dennis, charged with killing the slave of plaintiff.” 
“ Wherefore he prays that plaintiff’s demand be rejected, with costs.” 

There was judgment in favor of plaintiff for the value of his deceased slave, and 
defendant has appealed. 

The Coroner’s inquest was received in evidence: this was inadmissible, as it 
was “res inter alios acta,” but the bill of exceptions to its admission cannot be 
noticed, because it does not contain the objections to its introduction. 

As the slave was hired to defendant, it was the daty of the latter to return him 
or show he is not liable for his loss, on account of his death having been produced 
by a cause for which he is not legally accountable. 

If a principle adverse to this were adopted, the rights of proprietors would be 
but little protected in the lease of their slaves. 

After the bailor has proved that his slave has been hired to and put in the pos- 
1. session of the bailee, it then becomes the duty of the latter to explain why he 

cannot return him. Story on Bailment, 2411. 

y It is not for the master to establish the reasons why the bailee cannot deliver to 
him his slave. 

This is an exception to the general rule, that the actor must prove his case, and 
justly so, because it is more rational to believe that the sources of knowledge of 
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d ; the loss of the slave are with the bailee than the bailor, for the former is in pos- 
yo session of the slave. Pothier, Contract de louage, 199. 
s 


It is a recognized principle, that the onus probandi is upon the party who has 
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to free himself from liability by the proof of a fact, the knowledge of 
be supposed to be more within his power than that of his adversary. 

In the case at bar, the slave was delivered to defendant; he-was « 
therefore, to explain why he could not return him, or to pay his value, 
v. Rolland, 11 Martin, 190. 

He would not have been liable if he had established facts sufficient to 
reasonable presumption, that the slave had met with his death by accident or yg © 
lence, for which no fault or laches could be imputed to him ; this has not beg, © 
done. is Po 

Judgment affirmed, with costs of appeal. 




















Merrick, C. J.,concurring. I concur in the decree in this case, but I think — 
there is sufficient evidence in the record to charge the defendant, and do not is 
to express an opinion upon the presumption arising from the non-delivery of 
slave by the lessee. 
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Deuient S. Srewartr v. Toomas J. Srewarr et al. 


To determine, under the Act to provide a homestead for the widow and children of deceased persons, 
approved March 17, 1832, whether they are entitled to receive any thing from the estate, the sum 
of their entire property is to be considered, and if it amounts to $1,000, nothing can be withdrawn 
from the estate, although some one minor heir or the widow may be in necessitous circumstances and 
not possess the $1,000. 


PPEAL from the District Court of the Parish of Union, Mayo, J. 
Regenberg § Essick, for plaintiff. J. T. Ludeling, for defendants and appel 
lants. 

Merrick, C. J. This case presents a question of construction, arising under 
the Act to provide a homestead for the widow and children of deceased persons, 
approved March 17th, 1852. Acts 1852, p.171. The parties have agreed upon 
the following statement of facts, viz : 

“ David Stewart died in the parish of Union on the 23d day of January, 1853, 
leaving a window, Delight S. Stewart, plaintiff in this case, and the following 
children, to wit, Thomas J. Stewart, Sarah A. Stewart, wife of Charles Raily, 
Elizabeth Stewart, wife of David Pickett, William Stewart and David Stewart. 
William and David Stewart were minors at the death of their said father. The 
said heirs were the children of said David Stewart by a former marriage. De 
light S. Stewart has no children and is still a widow. Plaintiff, at the deathof 
her said husband, was left in necessitous circumstances, and does not possess, in het 
own right, property to the amount of one thousand dollars; that she owns not 
ing except her interest in the community property, if there be any. David Stew 
art left property at his death, the exact amount of which is not ascertained yet 
William Stewart and David Stewart, minors, were each worth in their own ; 
at the death of their father, property amounting to one thousand dollars.” a 

The District Judge decreed the widow $1,000 and interest, subject to a alts 
for whatever sum of money or amount in value of property she might receive q 
from the community, and the defendants appeal. , 

We are unable to arrive at the same conclusion as the District Judge, althoug 
as we have already had occasion to remark, there is much obscurity in the stata 















8&2 BS BEBESSE _eeEESeg_ es FESEE2E 









> 


> +}. 


| — 


( 
8 











~ 





aS ee eC” 













MONROE, JULY, 1858. 





v 


F Ifhetitle of the Act be observed, it isto provide a homestead for the children, 
‘gs well as the widow. If the body of the Act be considered, it is apparent that 
‘bat one sum is to be drawn from the estate, viz, “a sum which added to the 


amount of property owned by them (the widow and children), or either of them, 
in their own right, will make up the sum of one thousand dollars.” It is not to 
make up one thousand dollars to each of them, but one thousand to them all. 
Hlnce, if the minor children are worth five hundred and fifty dollars, the widow 
would receive in usufruct only four hundred and fifty dollars ; if they were worth 
nine hundred and ninety dollars, the widow would receive only ten dollars. 

Now, suppose the children in the present case had inherited a large estate from 
their mother, the first wife of the intestate, and their father’s succession were un- 
able to pay its creditors ; if plaintiff’s position be correct, the widow would take 
$1,000 from the creditors, which, upon her death or marriage, would go to these 
heirs in full property, no matter how wealthy they might be, a thing which could 
happen only for ten dollars, if the minor children had been worth only nine hun- 
dred and ninety dollars; and thus they become enriched at the expense of their 
father’s creditors, simply because they have less need for such assistance. 

But each of the minor children, in this case, has in his own right $1,000 to 
provide a homestead, and the statute does not appear to contemplate more than 
one homestead. We, therefore, conclude, that in considering whether the widow 
and heirs of the deceased are entitled to receive anything from the deceased, the 
gum of their entire property is to be considered, and if it amounts to $1,000, 
nothing can be withdrawn from the estate, although some one minor heir or the 
widow, may be in necessitous circumstances and not possess the $1,000. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be amended and reversed, and that there be judgment in favor 
of the defendants, and that the plaintiff pay the costs of both courts. 

Srorrorp, J., took no part in this case. 





Srate v. ALLEN JUMEL. 


The statute against carrying concealed weapons does not infringe the constitutional right of the people 
to keep or bear arms—it is a measure of police prohibiting only a particular mode of bearing arms, 
which is found dangerous to the peace of society. 

A prosecution for the ‘‘ offence ’’ is only barred by the lapse of one year. 


PPEAL from the District Court of the parish of Ouachita, Richardson, J. 

L F.R. Stubbs, District Attorney, for the State. Baker § Harris, for appel- 
lant. 

Srorrorp, J. The defendant and appellant was indicted on the 29th April, 
1856, for having, on the 17th September, 1855, carried a weapon concealed about 
his person, an offence punishable under the Act of March 14th, 1855, sec, 115, 
(Sess. Acts, p. 148,) by a fine not less than $250, nor more than $500, or impri- 
sonment for one month. ; 

I, It is urged that the law is repugnant to that provision of the Constitution 
of the United States which declares, that the right of the people to keep and bear 
arms shall not be infringed. Amendments, Art. 2. 

The statute in question does not infringe the right of the people to keep or bear 
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arms. It is a measure of police, prohibiting only a particular mode of 

arms which is found dangerous to the peace of society. See State v. 

An., 489; State v. Smith, 11 An., 633. 
II. We have never considered the Act of March 14th, 1855, “ relative to 

and offences,” as within the prohibition of the Article 115 of our State Consg 

tution. 





pre 
III. The defendant in the court below moved to quash the indictuesssal the om 
ground that it was not found until more than six months after the day the ¢ va 


was alleged to have been committed, and that the prosecution was, therefore, b 
. by limitation. a 

The law provides that no person “ shall be prosecuted for any fine or fo y i 
under any law of this State, unless the prosecution for the same” (i. e. the o 
forfeitare) “shall be instituted within six months from the time of incurring gygh J. 
fine or forfeiture ; nothing herein contained shall extend to any person my 
or fleeing from justice.” Acts 1855, p. 151, sec. 10. - 

The limitation of six months does not apply to the present indictment, 
it is not a prosecution to recover a fine or forfeiture ; it is a prosecution fora, 
“offence” barred only by the lapse of one year, according to the first clause ot 
section 10, just referred to. The object of the proceeding was not to 
special “ fine or forfeiture,” but to convict and punish an offender. The Judge 
empowered to punish the accused, upon conviction, either by fine, or imprison 
ment. The Grand Jury and the District Attorney had no election as tothe 
penalty, and therefore, could not, and did not prosecute the party for the recovery 
of a fine or forfeiture. The fact that the Judge, after the accused was fomd 
guilty of the offence charged, chose to sentence him to pay a fine, under the dig 
eretional power vested in him by statute, did not have such a retroactive effect a 
to change the character of the proceeding from that of a prosecution for an offence 
which, had the Judge thought proper, might have been punished by imprisonment 
alone, into a claim for a fine merely. 

IV. The Judge sentenced the prisoner to pay a fine of $310, and in defaultof 
payment thereof, to be imprisoned for sixty days. The accused complains thatin 
the last part of the sentence the Judge transcended his power, because the statute 
only authorizes him to order an imprisonment for one month. That would be cor 
rect if the Judge had only ordered the party to be punished by imprisonment, & 

But the statute provides two modes of punishment, the one imprisonment sim 
ply, and the other a fine not to be less than $250, nor greater than $500. Ifthe 
Judge sentences the party convicted to imprisonment, as the sole penalty of his 
guilt, the extreme term is one month, and then no fine can be imposed. But be 
may prefer to sentence him to pay the fine authorized by the statute, and then he ; 
may compel the person convicted to obey this sentence, by holding him in ‘ 
until he does obey, or is discharged by law. The object of imprisonment in = 
a case, is not to punish the party for the offence of which he was a : 
to compel him to execute the sentence of the court by payment of the fine i 
by law, or to punish him for not obeying the sentence of the court. Such: ac 
is specially provided for by law. “Every person being adjudged to pay a ne, 
shall, in default of payment or recovery thereof, be sentenced to be imprison 
a period not exceeding one year.” See Act “relative to criminal proceedi 
sec. 4, (Sess. Acts, 1855, p, 151.) 

Judgment affirmed, with costs. 
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Cash v. Wuirworrn and Poac.—Waurre v. Same. 











proprietor is not bound to yield a part of his sol for the construction of «levee, which originally wag 

not required to protect his own land from inundation, Ras Wale wp onUS IE ATEN aS? 
in order to reclaim swamp lands belonging to the State, or to others. 

‘A divestiture of vested rights may be effected, not only by a change or destruction of the title to thé 

» property, but also by a destruction of the property itself. 
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PPEAL from the District Court of the parish of Caddo, Creswell, J. 

Crain § Nutt, for plaintiff. Land § Winans and Hinton § Smith, for de- 
fendants and appellants. 
_ Oorz, J. An Act of the Legislature, approved March 19th, 1857, (Session 
Acts, 1857, p. 269,) authorised the Third Swamp Land Commissioner to close 
Pascagoula and other bayous, ageeeably with the provisions of “ An Act to re- 
claim and drain the overflowed lands in the State of Louisiana,” No. 133, ap- 
proved 16th March, 1854. The tenth section of this Act made it the duty of the 
Engineers, in their respective districts, to determine the locality, extent and dimen- 
sions of the necessary levees and drains to reclaim the swamp and -overflowed 
lands of the State. 

It is admitted by the parties, “that the defendants, under a contract with the 
Swamp Land Commissioner, are about to enter on the land of plaintiff and build 
a levee along the bank of bayou Pascagoula, about five hundred yards in length, 
cutting off five or six acres of plaintiff’s land in the parish of Caddo, which land 
is and has been planted in cotton ; that they will dig up the earth and render the 
said five or six acres entirely worthless ; that said land is a part of the best por- 
tion of plaintiff’s land and is worth, with the crop, eighty dollars per acre; that 
the said defendants are about to build a levee, or dam, across said Pascagoula 
bayou, in order to prevent the water of Red River from running down said bayou, 
which is a natural outlet of said waters; that in a high stage of water a large 
volume of water passes down said bayou; that the effect of closing its mouth 
will be to raise the water on plaintiff’s land, rendering the whole of his land more 
liable to overflow and injury ; that all his best land is immediately on the bank of 

Red River and said bayou, and that his plantation will be depreciated in value ; 
that the defendants avow their intention of commencing and prosecuting said 
work, and will do so unless inhibited by injunction, without paying, or offering to 
pay plaintiff any compensation or remuneration. 

“The defendants propose to act strictly in accordance with the instructions of 
the engineer of the third swamp land district, who has the control and supervision 
of the work, and in pursuance with the Act of the Legislature authorising said 
work to be done, but as yet has not commenced work.” 

Plaintiff sued out an injunction to prevent the intended action of defendants. 
} The writ was sustained and defendants have appealed. 

It is ayerred by plaintiff, that the said Acts of 1854 and 1857 are in violation 
of Articles 130,131 and 132 of the constitution of the State, which make it the 
duty of the Legislature to organize a Board of Public Works, to consist of four 
Commissioners, who shall be elected by the legal voters of the different districts, 
and who shall exercise a diligent and faithful supervision of all public works in 
which the State may be interested, except those made by joint stock companies. 
51 
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“1 It is unnecessary to decide the constitutional questions raised by 
Warruors. these Articles, as he appears willing to waive them in the event he is cc 
for his injury previous to the undertaking of the work, and our view of ¢ 
grants him this compensation. a 

It is contended by defendants, that the Constitution of 1852 recognises the ¥ 
of the State to construct levees and drains to reclaim the swamp and ; 

lands (Art. 128), and that this power was delegated by the Act of 1854, : 
' Swamp Land Commissioners, (Revised Statutes, p. 425,) and that the Ag, 
March 19th, 1857, specially authorised the works in question. Further, that 
lakes, navigable rivers and watercourses in the State, are legitimate subjec 
legislation, whether the object be to close, open, or make new channels or Outi — 
for them, and that the constitutionality of the Act of 1857, under which thede _ 
fendants were acting, cannot be seriously controverted. 

The principal question in the case at bar is, whether the construction of th 
proposed levee on the land of plaintiff, for the purpose of closing the Pase 
bayou, and the destruction of the quantity of land, as shown by the adm 
facts, will be an expropriation of his property, or a divestiture of his 
rights, in the sense of Article 105 of the Constitution of 1852, which is 
lows: “No ex post facto law, nor any law impairing the obligation of : 
shall be passed, nor vested rights be divested, unless for purposes of publie 
and for adequate compensation previously made.” 

The determination of this proposition depends on the signification in Article 
105 of the words “ nor vested rights be divested.” ee 

It is averred by defendants, that neither the iegislature, nor the courts unde — 
the territorial or State governments, have ever considered the construction of Ie 
vees under statutory authority, as the expropriation of private property for pi 
lic purposes, but only as matters of police or administration for the public we 
fare, and that the levee laws command the riparian proprietors on the Mississippi 
river to construct levees on their lands at their own cost, and make no provision 
for any compensation. oh 

We conceive, however, there is an essential difference between the obligation 
of proprietors, under the general system of levee laws, and those of ee 
the present case. 

The levee laws have been enacted for individual and public utility. The ae 
the space of ground on the banks of the Mississippi river, necessary for the male 
ing and repairing of levees and roads, was one of the conditions of the a 
grants of land on the Mississippi, and “ sufficient depth was always pits 
tract to pores the exercise of the public rights from proving ruinous to 
dividual.” 7 An. 150, Zenor v. Parish of Concordia. 

The safety of each front proprietor required, not only the construction i 
levee on his own land, but also on that of his neighbor. ‘a 

The levee system of Louisiana has been devised and maintained, not for t : 
clamation of swamp lands, but the protection of arable soil from overflow al 
inundation. Ma 

Each levee has been considered as the continuation of one great plan, fe 
preservation of the cultivated fields of the inhabitants, or of —_ that mig 
brought into cultivation. 

It never has heretofore been deemed a part of the levee quien, that a 7 
tor was bound to yield a part of his soil, for the construction of a levee for 

purpose of reclaiming overflowed lands, when it was not necessary original 
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it his lands from inundation, but only rendered so by the closing of a bayou Cama 


is he purpose of reclaiming the lands of the State or of individuals. Warrwone, 
. ol js unjust that improvements should be made at the expense of one individual 
when he is not to be benefited by them, and when they are created, not for his 
but for that of the State, or persons who may own land on a bayou, or in 
its vicinity. Money is taken from him, without an equivalent, to enrich others, 
Such a system strikes at the very foundation of the rights of property, and can _ 
pot be enforced in any nation which respects justice and individual rights. The 
of such a system would be to make great ameliorations, benefiting a 
large namber of people at the expense of the few, who might own property in the 
immediate vicinity of the works requisite to effect these improvements. 

In the case at bar, plaintiff is expected to give his land for the purpose of stop- 
ping up @ bayou and making a levee. Why is he called upon rather than another? 
The only reason that can be given is, because his possessions lie where the work 
is to be done, which is to be the source of riches for the proprietors of lands at a 
distance from him. If such a principle were adopted, there would be no protec- 
tion for individual proprietors. 

We admit that a proprietor, who owns lands in caving bends, may be obliged, 
from public necessity, to construct his levee so far back as to diminish materially 
his arable land, but this case is essentially different from that now under con- 
sideration. 

There is, therefore, no principle in the levee laws, in this State, which can au- 
thorise the action of defendants. 

It is also contended by appellants, that the injury to the land of plaintiff is a 
damage, but not a divestiture of vested rights. 

We are of opinion, however, that a divestiture of vested rights may be effected, 
not only by a change or destruction of the title to property, but also by the de- 
struction of the property itself. 

Suppose that a man had leased a tract of land for a series of years, ard erected 
thereupon a dwelling house, and defendants should destroy the house ; this would 
certainly be the highest degree of the divestiture of vested rights, for although, 
technically speaking, the title is not touched, yet the object of title, the property 
itself, is destroyed. 

What is the great object of titles to property? Is it not that the property 
may be safely enjoyed? The destruction of the property is then, at least, as 
much a divestiture of vested rights as the wresting of the title from its lawful 
owner. - 

Property may be justly said to be destroyed when it is rendered — for the 
object for which it was intended. 

Now, the evidence establishes that the proposed action of defendants will ren- 
der five or six acres of his land entirely worthless. That this land is and has 
been planted in cotton, and ‘constitutes a part of the best portion of his plan- 
tation. 

As then the action of defendants will render a part of the property of plaintiff 
unfit for the purpose for which it was intended, and as effectually destroy it for 
the object of cultivation as if the title had been divested, we consider that their 
proposed operations will divest plaintiff of a part of his vested rights, and thus 
Violate Article 105 of the Constitution of Louisiana. 

The case of Dubose v. Levee Commissioners, 11 An. 167, is not adverse to the 
principles in the present decision. 
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The judgment of the lower court perpetuated the injunction. It ong 
amended, so as to perpetuate it until adequate compensation is previously 

It is, therefore, ordered, adjudged and decreed, that the judgment be so amen¢ 
as that the injunction shall be perpetuated, until adequate compensation be j 
viously made to plaintiff for the works contemplated by defendants, as de 
in the petition; and that the judgment, so amended, be affirmed, and that de 
dants pay the costs of appeal. ; 

Sporrorp, J., concurring. I concur in the decree in the above entitled ¢ os 

The objection urged in argument by the plaintiffs to the mode of choosing 
Third Swamp Land Commissioners, cannot avail them in this collateral 
He is an officer of the State de facto, acting under color of legal wen nd | 
is not a party to this suit. To declare his action null and void by a sidele 
judgment in a suit between third persons, would be contrary to reason as 1 
to precedent. 

But the conceded facts of this case show an attempt to divest vested 
without adequate previous compensation, in violation of Article 105 of the St 
Constitution. It should be remarked that this is not the exercise of a 
servitude upon the lands of plaintiffs for the purpose of building a levee 
ized by law, along the bank of a navigable river. If it were, the plaintiffs 
in my opinion, have no right to complain. The sole object of the partiese 
is to build a dam across the mouth of Pascagoula bayou, and thus close it, wi 
a view of reclaiming swamp and overflowed lands, not belonging fo the y 
in injunction, and without any view of benefiting their lands. This, I thi 
is within the competence of the sovereign power to order. But in doing it, the 
State must take care not to divest the vested rights of third persons, 
making an adequate previous compensation. aS 

My opinion that the defendants were about to impair the vested rights of ‘ 
plaintiffs, is based upon the facts that they were about to enter on the 
plaintiffs and cut off five or six acres, which land is and has been planted in ¥ 
ton ; that they intend to dig up the earth, and render the said five or six aera 
utterly worthless, it now being the best part of the plaintiffs’ land and worth, 
the crop, eighty dollars per acre ; and that this is to be done for the pu 
making a dam across Pascagoula bayou, not for the benefit of plaintiffs, 
other persons. ie. So 

These admissions, to my mind, imply an intended invasion of the plaintii’ 
right of property ; an interference with their dominion which includes thee ae 
sive jus utendi et abutendi; and even the destruction of the tillable soil itself} 
well as the growing crop. This is, to all intents and purposes, an expropriati@a 
for which the owner should receive adequate compensation, without which pre — 
viously made, the defendants would be trespassers upon the lands of plaintiffs ; 
the plaintiffs’ lands owe no servitude by law, for the mere purpose of buildit 
dam across Pascagoula bayou. The other damages alleged are conseque 
merely, and furnish no ground of action. 
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W. D. McDonatp and J. A. Coon v. James Vavenan. 


By the sequestration of the property of a non-resident the court acquires jurisdiction over him. 
“when the law, for the purposes of justice, allows $in certain cases, a fictitious citation, in the place of a 

real one, it is necessary that the formalities, required to operate the legal fiction, be strictly observed. 
Adefendant is not bound by a citation served upon an officer under the title of advocate, instead of eu- 


rator ad hoc. 


+, PPEAL from the District Court of the Parish of Ouachita, Mayo, J. 
C.H. Morrison, for plaintiff and appellant. J. T. Ludeling § McEnery, 
for defendant. 

BucHanax, J. There were two exceptions filed in this case. The first—to 
the want of citation. The second—to the jurisdiction of the court. The latter 
was sustained by the court below, and the suit dismissed. 

Defendant is a resident of Camden, Arkansas, and not present in this State 
when this suit was brought against him by sequestration and injunction to rescind 
asale of land. Under the writ of sequestration, the Sheriff seized and took into 
his possession four promissory notes, the property of defendant, being the same 
notes which were given for the price of the land, and which the plaintiffs pray to 
have cancelled. 

The petition asks for the appointment of an advocate to represent the absent 
defendant. The district court appointed, in conformity to this prayer, a member 
of the bar as advocate to- represent the absentee. 

We are of opinion that the district court had jurisdiction of the defendant by 
the sequestration of his property. In this respect the case differs from that of 
Dupuy v. Hunt, 2 An. 564, relied upon by counsel for appellee. 

_ , The exception to the citation was, however, well taken. The Articles 57 of the 

Civil Code, and 116,194 and 964 C. P., which are the only laws applicable to the 
point, all use the expression curator ad hoc, (except Art. 194, C. P., which says spe- 
eial curator,) to designate the representative of the absent defendant for the recep- 
tion of citation, under the appointment of the court before which the action 'is 
instituted. As citation is indispensable, and as the law, for purposes of justice, 
allows, in certain cases, a fictitious citation in the place of a real one, it is neces- 
sary that the formalities, required to operate the legal fiction, be strictly observed. 
The law styles the officer of the court, through whom the defendant is brought 
into court, a curator ad hoc. The defendant cannot be considered as bound by a 
citation served upon an officer bearing the title of advocate. 

The cause must be remanded for a new citation, 10 An. 552. 

It is, therefore, adjudged and decreed, that the judgment of the district court 
be reversed ; that the exception to the jurisdiction be overruled ; that the excep- 
tion to the citation be maintained ; that the cause be remanded to be proceeded 
in according to law ; and that the appellee pay costs of appeal. 

Srorrorp, J., took no part in this case. 
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Russet Jones v. State or Lovistana. 


An action by the master to procure the emancipation of his slave, under the Act of the Logs 
15th of March, 1855, (since repealed,) held to be appealable. 


PPEAL from the District Court for the Parish of Claiborne, Drew, 
Drew & Kilpatrick, for plaintiff. J. W. Watkins, District Attor 

defendant and appellant. 4 

Merrick, C.J. This suit was instituted under the Act of 15th Mardy 
relative to slaves and free people of color, in order to procure the emancips 
a slave named Maria. 

The judgment of the lower court, on the verdict of the jury, being in 
the emancipation, the State has appealed. 


The plaintiff having died since the appeal was taken, his representatives Pa 


made themselves parties and answered the appeal. The slave herself has 90 f 
intervened in this court as to file a brief by counsel, and a motion to dismiss te 
appeal, on the ground that the State is without interest, and cannot, ther 
prosecute the appeal any more than a third person. 

The suit was between the plaintiff and the State, and the parties have vr 


the usual issue on the appeal. The negress Maria does not appear to have af i" 


legal interest in the suit. The proceedings instituted by her master appear to hay 
been conducted gratuitously on his part, and they were subject to his control, aa 
he was at liberty to abandon them at any time. So long as the’ slave had m 
acquired the condition of statu-~ibera, she had no legal right, however nach 
might otherwise have been interested, in the success of the proceeding of he 
master, which was intended to operate the donation to her of her freedom. 
motion to dismiss cannot be considered. 

It must be observed that the slave in controversy was worth over three 
dollars. See Const. 123 ; Acts 1856, relative to revenue. 

This is a civil case. The State has waived its sovereignty and placed tee 
an ordinary suitor. It had a sufficient interest in the matter to induce it top 
a law, authorizing the plaintiff in this class of cases to cite it as an ordin 
fendant. The question is the emancipation of a slave, that is the matter ini 
pute. It is over $300 by presumption of law. It is a civil suit, and Art. 62 
the Constitution says, the appellate jurisdiction of this court shall extend to’ 
cases when the matter in dispute exceeds $300. This is not, therefore, a case fa 
the court, ex officio, to decline jurisdiction. 

On the assignment of errors, it is sufficient to observe that the statute 
consideration was decided by this court in the case of the slave Harrison tot 
unconstitutional, and that the Legislature has not only acquiesced in that de 
but also declared that slaves shall no longer be emancipated in Louisiana. 
1857, pp. 55, 229. 

The judgment of the lower court must be reversed, and a judgment render 
favor of the defendant. 


It is ordered, adjudged and decreed by the court, that the judgment of the lal 


court be avoided and reversed, and that there be judgment against the den 
the plaintiff, as in case of nonsuit, and that the plaintiff pay the costs of 
courts. m” 
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ord, J., dissenting. This isa suit by the master for the privilege of 
jpating his slave, with leave to remain in the State. 
<a The action is neither petitory nor possessory ; no question of title or of money 
There is no amount whatever in dispute. Even the value of the slave is not 
_jhown. And there is no question about the bond given by plaintiff. 
~The whole proceeding was instituted under an anomolous provision, forming 
ofa statute which has become doubly inoperative, first having been declared 
wid by @ majority of this court, and afterwards expressly repealed. See State v. 
Hlarrison, 11 An. Acts 1857, p. 229. 
“he law, if ever in force, only conferred a jurisdiction upon the Distriet Courts. 
No appeal to this court was authorized by it. And the proceeding fell only with- 
jn the jurisdiction gracieuse of even the District Court, like the emancipation of 
‘minors, the authorization of married women to alienate or encumber their pro- 
, &e. 
i in dispute” being only the privilege of the master to free his slave, 
and that privilege not appearing in any way to exceed three hundred dollars in 
value, I think the motion to dismiss the appeal should prevail. 

Bucuanan, J. It appears that there is an amount exceeding $300 involved in 
this cause. Plaintiff has given bond in the sum of $1000, as required by the Act 
of 1855, “ relative to slaves and free colored persons,” section 72, that the slave 
Maria shall not become chargeable to the State. 
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Joun B. Wirson v. Benzamin Porter. 


A gale made by a minor is not absolutely void. 
An action to set aside a sale made during minority, must be brought by the minor after attaining the 
age of majority, or by his representatives—such an action being personal to the minor. 


PPEAL from the District Court of the Parish of Ouachita, Mayo, J. 
Baker & Harris and J. T. Ludelmng, for plaintiff-and appellant. McGuire 

é Ray, for defendant. 

' Corz, J. This is a petitory action ; petitioner alleges he is the owner of a 
negro boy named “ Jim,” having purchased him by authentic act from Mary 
Méinda Wilds, wife of Clark McDowell, that one Porter has the slave in his pos- 
session, and has had illegal possession of him for three years. 

He prays to be decreed his owner, and asks also for the value of his hire for 
three years. 

Porter plead the general denial, and also averred that in 1843 he purchased the 

negro from the same vendor from whom plaintiff acquired his title, and has had 
him ever since in his possession. 
' Mary M. McDovell intervened, claiming the slave, and alleged she had sold him 
to the plaintiff one day after her majority to enable him to institute this suit 
against the defendant, and that he acted as her agent in its institution; and she 
demanded judgment in her favor for the slave. She further avers the sale was 
passed’ by her when she was a minor emancipated by marriage, and she was in- 
duced to execute the act by the fraud of defendant. 
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Wisox CC. Handeram, W. P. Sn, uner-‘ator to Soh E. Hendra 
Portsr. Henderson, surviving wife of James L. Henderson, deceased, also i 
leging themselves to be the legal proprietors of the property in contestatigy 
The judgment was in favor of defendant, quieting him in his title and 
of the slave “ Jim,” and against plaintiff and the intervenors. 
The plaintiff and the intervenor, Mary M. McDowell, alone appealed, 99 wo mad 
: is unnecessary to consider the intervention of the Hendersons. inte 
The facts of the case are as follows : t Ir 
On or before the 4th December, 1843, Mrs. McDowell, authorized ia tr 
the 
resei 

or 
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by her husband, sold to the defendant the.slave “ Jim,” then aged ten year 
The deed is not dated, but it was proved and recorded on the 4th of D : 











1843. 

On the 24th May, 1848, she, authorized and assisted by her said h " 
cuted to the plaintiff an act of sale of the boy “Jim,” and other slaves, his 
sale, for the consideration of five hundred dollars, she sold to plaintiff «; L 
right, title and interest,” that she had in the following slaves, to wit: J af 
and her two children, Jim and a girl, whose name is not mentioned, ‘ 
her two children. " 

The validity of the sale to defendant is principally contested on the the & 
the minority of his vendor, and the first question for our investigation is, y rest 
the sale by a minor is essentially a nullity ; and second, if it is not, whethe dave 
right of action, to set it aside on account of minority, is personal, and can farth 
prosecuted by the minor, when arrived at the age of majority, or by his ee obi 
tatives. wine 


1. The sale by an emancipated minor is not absolutely void, for it may be re there 
dered valid by ratification, either expressed or implied, in the manner provided by for h 
law, C. C. Art. 1778; and the persons who have treated with a minor canpot TI 
plead the nullity of the agreement, if it is sought to be enforced by the min, aot g 
when his disability shall have ceased, C. C. 1785 ; further, the minor cannotmake | yy, 
void the engagement which he had subscribed in his minority when once he has Sp 
ratified it in his majority, whether that engagement was null in its form, or whether | ppp, 
it was only subject to restitution. C. C. Art. 2225. _— 

Art. 2218 of the Civil Code grants an “action of nullity or of rescission claim 
agreements,” by which a minor can, within a certain period after his frand 
institute legal proceeding to annul acts passed by him in his minority. <4 | allega 

As, then, a sale executed by a minor can afterwards be ratified, enforced orset 
aside by an action of nullity, it follows that it is not essentially null. 

2. The plea of minority i is personal and cannot be set up but by the minor, ar- 
rived at the age of majority, or his representatives, unless it might be also urged 
5 by the assignees of this personal right. 

, ‘This principle cannot be doubted ; for the general rule is, that no one can i~ 
stitute an action but the party having a certain interest in its cause and issue; 
but no one but the minor or his representatives are interested to rescind a =A 


the ground of minority. 5. 
The vendor has rights of action against the vendee to avoid sales for | 

as error, fraud, violence, lesion, non-payment of the price. P] 
If the vendor has not received the price of property sold by him he does not, 


again disposing of it to a third party, transfer to the second vendee the ae ant. | 
action for the price due by the first vendee ; or, if a vendor could have a ob a Buc 
nulled for lesion, and had merely sold his rights to the property to a second vende} chita, 
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bi could not sue the first vendee to have the transfer to him rescinded for 














That the plea of minority is personal is clear, for if it be not specially urged, 
| thesale by a minor is valid, unless it be null for other causes; the plea may be 
. | made or omitted by the party to a suit as may appear most beneficial to his 


In sales of property, affected by informalities on account of the non-observance 
of the laws relative to the transfer of the effects of minors, it has often been held, 
that such errors could not be pressed by the vendee for the purpose of annulling 
the sale, as the minor, when arrived at the age of majority, might not seek to 
rescind the sale on such grounds, and that such defences were personal to the minor 
or his representatives. 

Inasmuch then as the plea of minority is personal, and the sale by a minor of 
his property is not absolutely void, and as the right of action to annul the sale 
was not transferred to the plaintiff by the intervenor, Mary MeDowell, the plain- 
tiff cannot, therefore, attack the sale of the intervenor, McDowell, to the defend- 
ant. 

Mary McDowell is also debarred from any right of action for the recovery of 
the slave “ Jim,” because the record of her suit against her husband shows that 
she obtained judgment in 1843, (still unreversed,) against him for the value of this 
slave, on the ground that he had sold him and received and used the price ; and 
further, because she sold all her right and title in the said slave without selling, or 
reserving her revocatory action to have her transfer to the defendant annulled, 
and as all her right and title in the slave were sold after her majority, she has, 
therefore, no more interest in him, and her right to institute the revocatory action 
for his recovery no longer exists. 

The fraud on the part of defendant towards her in his purchase of the slave does 
not appear to be established by the testimony. 

Judgment affirmed, with costs of appeal. 

Srorrorp, J., concurring. I concur in the opinion as to Wilson’s claim against 
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Porter. 
As to the petition in intervention of Mary M. Wilds, it does not seem to be a 
» claim to rescind her sale to Porter on the ground of minority, but on account of 
fraud and deceit, alleged to have been practiced on herself and husband. Those 
»» | allegations are scarcely sustained by the evidence. 
r set 
rged 
n in 
sue ; W. R. McAtpive, Receiver, v. B. H. Jones et al. 
Je on 
‘ A party will not be allowed to delay a trial upon the merits of a cause by pleading singly, a variety 
ia ’ technical objections, tending to retard his adversary’s action. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
Baker & Harris, for plaintiff and appellant. McGuire & Ray, for defend- 
ant. 
Bucuanan, J. This suit was instituted in June, 1853, in the parish of Oua- 
thita, claiming certain slaves alleged to have been stolen from the State of Missis- 
52 
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sippi, and to be illegally in the possession of defendants. A writ of'se 
Jones was issued, under which two slaves were taken into the possession of the Sh 
of the parish of Ouachita, on the 17th June, 1853. The slaves seque ; 
bonded by the two defendants, Burrell H. Jones and Louisa Jones, under ane 
of court, on the 21st June, 1853. In December, 1853, Louisa Jones, one of ¥ 
defendants, filed an exception to the mode of her citation. Simultanes 
this exception, the other defendant filed other exceptions to the action. 
ceptions having been sustained by the District Court, an appeal was taken, 
the judgment reversed by this court, and the cause remanded. See the repieba 
the case in 10th An. 552. " 
After the cause was returned to the District Court, Louisa Jones filed an 
tion to the jurisdiction of the court, alleging her residence to be in Union ; 
This exception cannot now be entertained. She must be considered as havi 
waived it by her former plea. A party will not be allowed thus to delay 
upon the merits of the cause by pleading singly, a variety of technical objection 
tending to retard his adversary’s action ; obtaining thus a separate judgment upon 
each, from the court of the first instance and from that of last resort. iy 
The judgment of the District Court is, therefore, reversed, the exception of the 
appellee, Louisa Jones, overruled, and the cause remanded for further proc 
according to law : the appellee, Louisa Jones, to pay the costs of this appeal. ~ 
Sporrorp, J., concurring. Upon the vetenendan of Scott v. Bowles, 3 An, 633, 
I concur in the decree in this case. 
Although the appellee appears to me to have been in time to plead to the 
jurisdiction, there being no default against her, yet the plea should have been over. 
ruled, as this is one of the cases where a party may be sued out of the parish of 
his domicil. 
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Green McLeroy v. Duckworth anp Oversy. 


Parol evidence is admissible to explain the nature of the sale of improvements upon land sold, and their 
location, extent and value, when there is ambiguity in the act of sale with regard to them. 

Where a person in selling a tract of land sells also his “‘ entire interest’’ in all improvements uponpablit 
land adjacent to said tract, he makes to his vendee only a quit claim of his interest in said improve 
ments. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
McGuire & Ray, for plaintiff. Ludeling and Newton & Hall, for defendant 
and appellant. a 

Cork, J. This action is based upon two promissory notes, payable to — 
their payment is resisted for failure of consideration. 

Defendants allege they were given as a part of the price of a tract of land, kein 
as the John B. Eddin’s head right, and the improvement on public land adjacent to 
the same, upon which improvement there was a gin-house and mill, and t 
seventy acres of cleared land in cultivation ; that this improvement was represel 
ed by the plaintiff to be upon public land belonging to the general govern 
that the expectation of entering the land upon which the improvement had be 
made materially influenced them to purchase the head-right ; but, after the 
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yas ascertained that the improvement was the private property of the heirs of 
eo Hempkin, who acquired a title thereto from a confirmation by Act of Congress. 
ts further aver, they have been evicted of the improvement in the suit 
of Hempkin’s heirs, which was instituted against them, and that respondents have 
thus been prevented from entering the same. 

‘This case was tried three times ; two juries could not agree, but the third 
rendered & verdict for plaintiff, and from the judgment thereon defendants have 










le ~ deed is as follows : 


: “ SraTE OF Lovurstana, Partso or Morenovse. 
Know all men by these presents, that I, Green McLeroy, of Claiborne parish, 
2 Louisiana, do this day bargain, sell and confirm all my right, title and interest to 
the following tract or parcel of land, to wit : known as the John B. Eddin’s con- 
ee firmation and more particularly known as the Britton place, lying and being on 
chs the west side of Bayou Bartholomew, in the parish of Morehouse, and State afore- 
pon said ; also, their entire interest to all improvements on public lands adjacent to 
oii the same, unto E. D. Duckworth and E. P. Overby, of Morehouse parish, and State 
the aforesaid, for the sum of twenty-five hundred dollars, to me in hand paid. I also 
ings sell to the said E. D. Duckworth and E. P. Overby the gin-stand and mill and 
om ferryboat on said place, included in the above sale. I also bind myself, my heirs, 
631, executors and administrators and assigns, severally and jointly, firmly by these 
presents. 

In testimony whereof we set our names, in the presence of J. D. Duckworth and 

T. C. Stanifer, this 1st day of February, 1855. 
[Signed] G. McLeroy, 
es E. D. Duckxwortn, 
? E. P. Oversy.” 

Bills of exception were taken to the introduction of a part of the evidence ; these 
will be briefly noticed ; it is not, however, necessary to allude to the objections to 
the introduction of Stanzfer’s testimony, as it was not considered in the decision 
of this cause. 

1. It was proper to establish by parol, the nature of the sale of the “ interest to 
all improvements” mentioned in the “act,” whether the vendor only made a quit 
claim, or the sale of a right warranted to exist, for there is an ambiguity as to 
this in the “ act.” 

2. Parol evidence was correctly received to explain the location, extent and 
value of the “improvements,” for as to these points the “act” is also ambigu- 
ous. 

Having thus disposed of the bills of exception, we would now observe that the 
vendor in the first part of the “act” sells all his “ right, title and interest” to the 
EKddin’s confirmation, and in the second part disposes of his “ entire interest” in 
all improvements on public lands adjacent to the same. 

‘We are bound to conclude that plaintiff, in the “act,” made only a quit claim 
to defendant of his interest in the improvements on public lands, because the act 
of sale can be so interpreted, and this construction is sustained by the parol evi- 
dence. 

Judgment affirmed, with costs. 
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Joun Swittey v. Jonn Low—Same v. Same. 


It is not necessary to file an amended petition in reply to, and explanatory of, an amended Answer, ag 
the testimony in support of its averments is admissable under the issue presented by the amended 
answer. 

Yet such amended petition will be received, and when filed, service thereof upon the defendant im. 
necessary. ; 

Amendments should be received, whenever required to accomplish the ends of justice. , 


PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
B. L. Hodge, for plaintiff. Landrum § Williamson, for defendant and ap. 
pellant. ’ 

Cote, J. The causes of action in these consolidated cases, are two judgments 
alleged to have been paid by plaintiff for the benefit of defendant. 

The answer is a general denial. 

After numerous continuances, an amended answer was filed, which alleged that 
plaintiff had received two sums of money from third parties on account of defen. 
dant, and the indebtedness of defendant to plaintiff for the amount now claimed, 
was thereby extinguished ; the answer plead the same in payment and compensa 
tion. 

Plaintiff then offere.. to file a supplemental petition, which was opposed upon 
the grounds, that it was too late, and that the substance of his demand and the issue 
in the cause would be altered thereby. 

The objections were properly overruled. The amended petition purported to 
be a reply to the amended answer, and merely detailed a series of debts of defen- 
dant to plaintiff, which the latter opposed to the claims of the former inthe 
amended answer. 

It made no material change in the issue, and the testimony in support of its 
averments would have been admissable under the issue presented by the amended 
answer. Besides, amendments should be received whenever required to accom- 
plish the ends of justice. 

Art. 421 C. P. declares, that when one of the parties has amended either his 
petition or his answer, the other party has the right of answering the amendment. 

There was no necessity for the filing of the amended petition, as plaintiff would 
have had the right to have offered the claims therein contained against those in 
the amended answer, without any amended petition whatever. 

It is well settled that all the allegations in the answer are open to every objec- 
tion of law and fact, inasmuch as replications are not required by our law. 

Defendant afterwards moved for a continuance on the grounds, that he was entitled 
to service of the supplemental petition, and was surprised by its averments. As 
it was unnecessary to have filed the amended petition, the service thereof was not 
requisite. 

If defendant was unprepared for its allegations, his application should have 
been supported by his affidavit. 

Judgment affirmed, with costs. 
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Wricut, Wuuams & Co. v. Jonn Tempte. 


A transfor of an obligation of a third person in settlement of a debt, is not a compromise, but a dation 
en paiement. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
D. C. Morgan, for plaintiffs and appellants. McGuire § Ray, for defen- 
t. 
. ae J. Defendant, a planter in Morehouse parish, being sued upon 
two notes given by him in settlement of a balance of account to the plaintiffs, 
commission merchants in New Orleans, pleads want of consideration, in this, that 
there was usury and error in the items which go to make up the account settled. 

Plaintiffs insist that the settlement in question amounted to a compromise, and 
invoke the Article 3045 of the Code, which declares that compromises cannot be 
attacked for errors of law or lesion. 

We are unable to recognize the distinctive features of a compromise in this 
settlement. C. C. 3038. 

In part payment or acquittance of defendant's indebtedness, the plaintiffs re- 
ceived the obligation of a third person to defendant, for a large amount of money, 
bearing interest and payable in annual installments of cotton, say 40,000 Ibs. of 
cotton annually, This obligation, on which some fourteen thousand dollars were 
unpaid and unmatured at the time of the settlement, was received at the rate of 
eleven thousand dollars or thereabouts. This was the result of a calculation by 
defendant and the Clerk of plaintiffs, who represented them in the settlement. 
The latter, examined as a witness, considered this to be a compromise, because he 
says the estimate of eleven thousand dollars was in fact several hundred dollars 
more than the cash value of the cotton obligation transferred. We are unable 
to perceive very clearly the correctness of this opinion of the witness, for which 
no data are furnished. This is immaterial, however, to the question. Whether 
the estimate of the value of the Douglass obligation was too high or two low, it 
was the estimate agreed upon mutually ; and for that amount, the transfer of the 
obligation was not a compromise, but a dation en paiement. 

The particulars of the account for which the notes in question were given, may, 
therefore, be inquired into, under the allegation of defendant’s answer, for the 
purpose of testing the consideration of the notes. 

The statement of account made by the District Judge, appears to us to have 
done justice to the parties, under the evidence. 

Judgment affirmed, with costs. 
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Fiemuine v. Ricnarpson & Swrra. 


A notary is not required to have a particular style of seal to give authenticity to his copies, £7 


PPEAL from the District Court of Claiborne, Egan, J. 
Vaughan § Vaughan, for plaintiff and appellant. J. M. Thompson, for 
defendant. 

Srorrorp, J. The plaintiff has appealed from a judgment rendered against 
him in a redhibitory action. 

Upon the trial in the court below, he offered in evidence a copy of the notarial 
act of sale by which he acquired the title to the slave in question from the defend- 
ant, Richardson. The District Judge rejected the copy, although it was authep- 
ticated by the official signature of the notary, upon the ground that there was po 
seal of office upon the copy, but only a private scrawl in place of a seal. 

The copy should have been received. The notary certified that it was a true 
copy of the original act on file in his book of notarial records, and so certified 
“ under his hand and seal of office.” It is not shown that he had any other seal of 
office than a scrawl. We have been referred to no law requiring him to hayeg 
particular style of seal to give authenticity to his copies, and we have not been 
able to find such a law. 

The unsoundness of the slave both before and after the date of the sale, is amply 
proven. Besides, the defendant Richardson’s answer, admits the unsoundness, but 
avers that the same was declared to the vendee at the time of the sale, and that it 
was the defendant’s intention to name in the act of sale the redhibitory defect, but 
that, for the want of experience and by oversight, he failed to have that clause put 
in, and that he gave the bill of sale in error. 

In the act of sale, the vendor, Richardson, expressly guarantied the slave in 
question, against “ all the vices and maladies prescribed by law.” 

After the proof made by the plaintiff, it became incumbent upon the defendant, 
Richardson, to establish the averment of his answer, that before or at the time of 
the sale, he declared to the buyer the latent defects which are proved and admitted 
to have existed in the slave. 

There is no proof whatever of such a declaration; on the contrary, there is 
some evidence which goes to negative the averment. 

Nor can we infer, with the District Judge, from the circumstantial evidence, 
that the defendant was already aware of the nature and extent of the redhibitory 
defects, and purchased at his own risk. It requires something more than vague ’ 
inferences to rebut the express warranty contained in the authentic act of sale. 

We find no reason to suppose that the slave has suffered in the defendant's hands 
from ill treatment or neglect. 

As to the defendant, Smith, we concur with the District Judge that there 
are not sufficient averments in the plaintiff’s petition, to make out a case of 
liability. 

It is, therefore, ordered and decreed, that the judgment of the District Court, as 
to the defendant, Smith, be affirmed ; it is further ordered and decreed, that the 
judgment, as to the defendant, Richardson, be avoided and reversed ; and it is now 
ordered, adjudged and decreed, that the sale of the slave Elizabeth from the defend- 
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mie. 
| gat Andrew P. Richardson, to the plaintiff, Edward B. Flemming, passed before Fusnaa 
ee i Simeon M. Hart, a Notary Public in and for the parish of Natchitoches, on the  Ricuaxpsoy. | 
‘qth February, 1857, be avoided for the redhibitory defects with which the said 
: dave was affected at the date of the said sale; that the said defendant recover the 
said slave, and that the plaintiff recover of defendant, Richardson, the price thereof, 
, to wit, the sum of six hundred dollars, with legal interest thereon, from the judi- 
cial demand, and the costs of this suit in both courts. 
for 
ist 
: 
ial ‘ 
d- CurtstorHeR Cuarre v. Sreampoat Sr. CaarLes anp Owners. . 
- Where a suit was brought against the owners of a steamboat for the value of a slave,alleged to have 
been carried off on the boat, and during the pendency of the suit, the slave was recovered by the 
: plaintiff, —Held : That the plaintiff was nevertheless entitled to prove and recover judgment, for the 
ue amount he had expended in recovering the slave. 
ed 
of PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
a Hodge § Austin, for plaintiff and appellant. Crain § Nutt, for defendant. 
en Merrick, ©. J. “ Plaitiff alleges that his slave, Dave, left his premises without 
permission on the 29th December, 1856 ; that he believes said slave was carried 
ly from Shreveport by the steamboat St. Charles; that he was seen on said boat on 
ut the 5th, 6th and 7th of January, 1857, while lying in the port of New Orleans, 
it carrying boxes, &c., on said boat on the days last mentioned. He further alleges 
it his fear and belief that said slave had been enabled to escape from the State by 
it being carried away as aforesaid ; damages to the amount of $1500, the value of 
the slave, and prays for judgment for said amount against said boat, with recog- 
in nition of lien, &c. 
The defendants pleaded a general denial, and the court rendered a judgment for 
t, their costs.” 
if The plaintiff having recovered the slave during the pendency of the suit, offered 
d to prove on the trial by a witness the amount of costs, and money expended by 
him in recovering possession of the slave, and the value of the services of the slave 
8 per month. Said testimony was objected to by defendant's counsel on the ground 
that the same was irrelevant, and there was no allegation authorizing any such evi- 
dence. The testimony was received notwithstanding the objection, but it appears 
¥ to have been subsequently disregarded by the judge, who rendered judgment in 
e favor of the defendant. We are of the opinion that the district judge did not err 
in receiving the testimony. The fact proven by the defendant by the cross-exam- 
8 ination of the witness Parnell, that plaintiff had recovered the slave since the in- 
stitution of the suit, justified the introduction of proof of the expenses in recover- 
e ing the slave, and the value of his services whilst he was absent. 
f The defendant by the proof, defeats the claim for the principal portion of the 
damages, but on the recovery of the possession of the slave pendente lite, has not 
: changed the nature of the act charged in the petition, but lessened its injurious 
; effects to defendant, there is no good reason why the proof should not be received 
and when received produce its effect. Dufour v. Camfrancq, 8 Martin, 307. 






; The action is brought for the value of the slave,and not for the fine of $500 
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given by section 2d of the Act of 1840, p. 90. If the plaintiff had inte 
claim the penalty he should have specially claimed it in his petition. 
The proof is sufficient to entitle the plaintiff to recover of the defendant the sum 


of $78 90, the value of the services of the slave while absent and the costs of hig 


recovery. 


It is, therefore, ordered, adjudged and decreed by the court, that the judgment of 
the lower court be avoided and reversed and that the plaintiff recover and hay % 
judgment against said W. D. Bateman for said sum of seventy-eight dollars ang | 
ninety cents and plaintiff's privilege upon said steamboat St. Charles be recognized — 


to secure the same. And it is further ordered, that the defendants pay the costs 


of both courts. ' 





James H. Srevens et al. v. Saran A. H. Srevens, Administratrix. 


Under Article 1057 of the Code of Practice, the judge is authorized to order execution against an admin- 
istrator personally, who makes a vague and insufficient answer toa rule, under Articles 1088, 1056, 
C. P., taken by creditors whose claims have been fixed by a final judgment upon the administrator's 
account. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
McGuire § Ray, for plaintiffs. J. D. Benton, for defendant and appellant, 
Srorrorp, J. A judgment final upon the account of the defendant as admin- 
istratrix, was rendered in this court, at its last term, fixing the amounts to be 
paid certain creditors out of funds of the succession shown to have gone into her 
hands. 

Upon this judgment becoming executory in the court below, the creditors in 
whose favor it was rendered, had the same notified to the administrafrix, pursuant 
to Article 1055 of the Code of Practice. She answered that she had no funds. 
The creditors then took the rule required by the Article 1056, to compel the ad- 
ministratrix to prove the truth of her declaration, by filing in court a brief state 
ment of her condition with regard to said succession. 


Her answer was vague, unsatisfactory and insufficient. The judgment of this 


court, upon the account of administration, had fixed the amount of the fund in 
her possession applicable to the claims of the complaining creditors. 

Under Article 1057 of the Code of Practice, we think the judge was author 
ised to order execution against her personally. 

The appellant, however, complains that the judge improperly refused to allow 
her to file an amendment to her answer to the rule. There was no error in this 
refusal. She sought by that answer to re-open controversies which had been ad- 
judged. She could not plead a newly discovered receipt, existing long before the 
trial upon plaintiffs’ claims, as an offset to the judgment they had obtained. Her 
only remedy was by a proceeding to annul the judgment. The payments at 
tempted to be pleaded in this amended answer were too indefinitely set forth to 
justify any arrest of the proceedings under the judgment rendered by this court 
in July last. ‘ 

Judgment affirmed. 
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Marrua Jorpan et al. v. Wa. Saunpers et al. 





Where the condition of the appeal bond for adevolutive appeal, is only for payment of the costs of the * 


appeal, the appeal will be dismissed. 
o§ The defect in the original bond cannot be cured by the substitution of another bond, after motion made 


to dismiss the appeal. 































PPEAL from the District Court of the parish of Bossier, Drew, J. 
R. J. Looney, for plaintiff. Kilpatrick and Fort & Duncan, for defendants 
and appellants. 

Menrnicx, C. J. There is a motion to dismiss the appeal in this case. The 
condition of the bond, the appeal being devolutive, is as follows, viz : 

«Now, therefore, the condition of the above obligation is such that if the said 
William Saunders shall prosecute his said appeal with effect, or shall pay all the 
costs of this appeal, then, and in such case, the above obligation to be void, other- 
wise to remain in full force and virtue.” 

It is objected that the law requires the bond to be given to secure the payment 
of the costs both of the Supreme and inferior court. And so it has been ad- 
judged. Byrne v. Riddell, 4 An. 3; Driggs v. Ballard, 3 An. 135: Code of 
Practice, 578. 

An attempt has been made since the continuance of this case last year to cure 
this defect. It appears by a supplemental transcript presented at the present term, 
that in August last the appellant applied to the District Judge to present an 
additional appeal bond, which was received by the District Judge by the following 
order, in the case entered on the minutes : 

“Martha Jordan et al. v. William Saunders et al—Petition filed by Messrs. 
Fort & Duncan for a new appeal bond, and asking for a supplemental transcript 
to the Supreme Court, which was ordered.” 

This attempt to cure the defect in the original bond cannot avail the appellant. 
His appeal must be tested by the state of facts existing at the time it was filed, 
and, his bond being defective, it cannot be cured by the substitution of another. 
‘Dunlap, Moncure & Co. v. G. R. Price, 10 An. 155. 

The dismissal of the appeal at this late day, as appellant suggests, may operate 
asa very great hardship upon him, but the authorities are in point, the motion to 
dismiss being duly filed at the last term of the court, and we feel constrained to 
give them their application in the present case. 

It is, therefore, ordered, adjudged and decreed by the court, that the appeal in 
this case be dismissed at the cost of the appellant. 
Srorrorp, J., having been of counsel, recused himself. 
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SUPREME COURT OF LOUISIANA, 





Srate v. Jonnson Doyatt. 


’ A District Judge has no power to summon a jury, at the time fixed by law to hold the regular 
term of the court. 


District Attorney, for the State. Crawford, for defendant and ap) 

Merrick, C.J. By law the probate term of the District Court for the pg 
of Franklin is fixed for the third Monday of December. Acts 1855, 494, 

‘7th section of the same statute provides, “That at the jury terms preferenc 
shall be given to jury causes, at the probate terms to probate causes. No i 
shall be summoned for the probate terms.” Ibid, 492. 

The indictment in this case for carrying concealed weapons, was found 
Grand Jury, sworn and empannelled for the third Monday of December, 18 
(Dec. 17th,) the day fixed by the statute for the commencement of the pritlle 
term of the court. The motion to quash the indictment having been filed in time 
ought, it would seem, to haveprevailed. But it is objected that there is another 
statute which allows the District Judges to hold adjourned or special terms when 
ever they may consider it necessary. This must be construed in such a mannera 
not to conflict with other positive provisions of law. The law says no jury shall 
be summoned at a probate term, and fixes the time of the commencement of such 
term. How ean the Judge change a term of the court fixed by law for one par: 
ticular class of business, and call a Grand Jury, when the statute has expreadly 
prohibited the calling of a jury? 

Being of the opinion that the Grand Jury was illegally formed, and the indict 
ment insufficient for that cause, it is unnecessary to pass upon the other questions 
raised by the appeal. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the indictment in this case 
be quashed, without prejudice to any right the State may have to renew at a 
legal term the proceedings in the lower court. 

Sporrorp, J., dissenting. The same statute which fixed the third Moniagt 
December for the regular probate term of the District Court in the parish f 
Franklin conferred the power upon the Judge of that district to hold adjourm 
or special terms of his court whenever he might find it necessary, at which teri 
all business, civil and criminal, might be transacted as if it were a regular tem} 
and, if necessary, to order the Sheriff to summon a jury to attend the court. Bee 
26, Act March 15th, 1855, p. 495 


Construing all the parts of this statute together, I think there is no reason for 
quashing the proceedings in this case. The District Judge deemed it necessary!” 


- hold a special jury term of his court on the third Monday of December, 1855. t 
might well have happened, that there were no probate causes in contestation at 
that time. At any rate, the District Judge was sole arbiter of the question @ 
the necessity of holding a jury term then. And, I think, under the statute, he had 
power to hold a special jury term, instead of the regular probate term, if, im bis 
judgment, the public interest required it. 


he’ 
PPEAL from the District Court of the Parish of Franklin, Barry,J. ’ 
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Voxssurc, SHREVEPORT AND Texas Ramroap Company v. Tuomas L. 
Terry. 


Where a contract was alleged to have been made, by which the agent of a company bound himself to a 
party subscribing for stock, to take it off his hands at the expiration of a certain time—Held : that 
to be binding, such a contract should have been reciprocal so that either party might enforce it. 


PPEAL from the District Court of the Parish of Claiborne, Richardson, J. 
‘McGuire & Ray, for plaintiff. J. Young, for defendant and appellant. 

Mernicx, C. J. The defendant having been sued for certain installments of 
stock of said company, cited one S. P. Gee, as warrantor, under the allegation that 
at the time he subscribed to the stocks Gee acted as the agent of the company, and 
defendant was induced to subscribe the stock by the false representations of Gee, 
who promised and bound himself to take said “stock off the hands of respondant.” 
There was judgment against defendant for the installments of stock and interest 
due the company, and in favor of the defendant on his demand in warranty against 
Gee, for the like sum and interest. Gee alone appeals. 

The testimony on the demand in warranty consists of two depositions. The 

one contains a detail of a conversation of the defendant Terry, at a time when Gee 
was not present, and the other of a like conversation with Gee when Terry was 
not present. This testimony is far from satisfactory. But if it be conceded that 
it proves what Pool states that Gee admitted, that at the time the stock was sub- 
seribed he, Gee, the agent, told Terry that he would take it off his hands at the 
expiration of twelve months, it will not enable the defendant to recover, for, in 
order to become a binding contract it should appear that the offer was not only 
seriously made but was accepted. It should have been reciprocal. A contract 
which Gee could have enforced as well as Terry. But this is not all, before he 
could have demanded the price of Gee he should have done all in his power to 
make a transfer of the stock, and should have made an offer so to do. ©. C. 
1907, 1908. The 16th section of the original charter of the company does not 
dispense with this obligation on the part of Terry. This section seems to look to 
the interests of the company rather than the effect of contracts as to the stock 
between the parties. 

Whether Gee could in any event under the contract, as alleged to be proven 
by the testimony of Pool, be held for the interest upon the installments of stock, is 
aguestion not necessary at present to decide. 

__ It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
ofthe lower court in favor of the defendant, Terry, and against the warrantor, 
8. P. Gee, be avoided and reversed, and that there be judgment in favor of said 
Gee, as in case of a nonsuit, the defendant, Terry, paying the costs of both 
courts. 
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SUPREME COURT OF LOUISIANA, 


J. B. Benertetp v. T. O. Hives. 


a fs f 

The Police Jury of a parish have the power to impose a tax on drinking houses within the limits of 
incorporated town in the parish, although the town by its charter is empowered to grant lie 

that purpose. : 


PPEAL from the District Court of the parish of Catahoula, Richardson, : 

Crawford § Hawkins, for plaintiff and appellant. R. H. Cuny, for % 

ant. gi =a 
- Cou, J. This is an injunction sued out by plaintiff, to prevent the sale of his _ 
property, which had been seized and advertised for sale, to satisfy the sum of one 
hundred dollars, claimed by the deferidant, as Parish Tax Collector, to be due the 

parish of Catahoula by plaintiff, as parish license for the year 1856, as a keeper 
of a grogshop. ee 

There was judgment for defendant, and plaintiff has appealed. is" 

It is contended by appellant, that the 10th section of the Act of incorporation 
of the town of Trinity, in the parish of Catahoula, (Sess. Acts, 1850, p. 49.) em. 
powers the authorities of the town to lay and collect taxes upon all grogshops 
within the limits of the corporation ; that the parish is not authorized to imposea 
tax on grogshops, because the 12th section of the said Act ordains : “ that said 
corporation, in all things not herein provided for, shall be and remain ee 
the authority of the Police Jury.” 

And inasmuch as the Act provides for the licensing of grogshops, the cons 
tion of Trinity is not, as to this, subject to the Legislative power of the Police 
Jury. A 
This argument is untenable. The law relative to Police Juries, (Revis. Stat, 
p- 409, 218 and 19,) authorizes them to collect a certain amount from all keepersof 
billiard tables and grogshops ; as then there is no provision for this; in the Aet of 
incorporation, it remains subject to the authority of the Police Jury. ‘ 

It is also argued by plaintiff, that the power of Police Juries or towns to grant 
licenses to grogshops, is derived alone from the Act of 1855, relative to “drink 
ing houses,” (Revis. Stat., p. 186) and “that the same section of the Act which 
bestows this power upon the Police Juries, accords it also to incorporated towns, 
and that neither, in this respect, can exercise any control over the other; and 
further, that this Act destroys the right of a Police Jury to license a grogshop ia 
an incorporated town.” if 

This Act grants to the Police Juries of the several parishes, the municipal 
authorities of the several towns and cities, and the Board of Aldermen and Assist 
ant Aldermen, together with the Mayor, of the city of New Orleans, the exclusive — 
power to make such laws and such regulations for the sale or prohibition of the 
. sale of intoxicating liquors, as they may deem advisable, and to grant or with — 
hold licenses from drinking houses and shops, within the limits of any city, ward 
of a parish, or town, as the majority of the legal voters of any city, ward ofa 
parish, or town, may determine by ballot, and the State relinquishes all right 
grant licenses in any town, city or parish, in which it is not granted by the at 
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thorities ; but whenever any licenses may be granted, the State shall have power to . 


collect the tax coming to the State for such licensed drinking houses or shops. 
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Tieation of this Act was'to promote. the cause of temperance ; it does not 
j “worive Police Juries of the right of collecting the amounts that may be legally Hives. 


due their respective parishes for the sale of ardent spirits, when their sale is 
Ke permitted within the incorporated limits of a town by a majority of its legal 






- Te call observe, in conclusion, that the question wag not raised by appellant 
in his brief, whether the sum demanded by the Tax Collector exceeds the precise 

amount of the per centum extended over the State tax roll for the year 1856, and 

farther, that the evidence does not establish that such was the case. Rev. Stat. 
ideigment affirmed with costs of appeal. 

Merrick, C.J. I concur in the opinion of my colleagues, that sec. 12 of the 
‘Act of incorporation of the town of Trinity, does not exclude the right of the 

of*Catahoula to assess taxes upon the ordinary objects of taxation. But 

inmy opinion, the assessment can only be made by extending a certain per centum 

over the State tax roll, and the Police Jury is deprived of all power to pass a spe- 

dal ordinance upon any subject of taxation, differing from the per centum assessed 
on such tax roll. Acts 1847, p. 85, sec. 5, 6 and 8, 1848, p. 105, sec. 1. 

. Under the Act of 1855, p. 178, (Revis. Stat., p. 186) the town of Trinity, by 
the vote which its authorities are obliged to cause to be taken, has the exclusive 
right to determine whether the sale of spirituous liquors shall be allowed or pro- 
hibited. If the Police Jury had the power to tax retailers of spirituous liquors 
ad libitum, it would be inconsistent with this exclusive right in the town ; for the 
tax might be placed so high by the Police Jury as to amount to a prohibition, not- 
withstanding the voters had voted to grant licenses. 

But whenever the inhabitants have voted for the sale of spirituous liquors, then 
*  theretailers of such liquors become responsible to the State for the amount of the 
State tax assessed upon them, and the per centum of parish tax assessed over the 
State tax roll, and which applies to all objects of taxation, including retailers 
of spirituous liquors in quantities less than one gallon, and keepers of billiard 
tables. 

In this case, it is admitted, it is true, that “the amount of license assessed by 
the Police Jury for the year 1856, on retailers of spirituous liquors in less quanti- 
ties than one gallon, was one hundred dollars ; but the counsel appears to use the 
terms license and.tax as synonimous. 

It is not therefore clear, that the sum demanded by the Tax Collector is the 
precise amount of the per centum extended over the State tax roll for the year 
1856. It is therefore the duty of those enjoining the collection of taxes, to show 
that they are certainly illegal. See Rev. Stat., 460, sec. 3. 

On these grounds, I concur in the decree in this case. 
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SUPREME COURT OF LOUISIANA, 


Atrrep Ciarkson et al. v. H. Ciarkson, Executor, 


A testator is not allowed by law to bequeath to a stranger a usufruct for life of his whole 
he has forced heirs. ‘No charges or conditions can be imposed by the testator on the 
portion of forced heirs.’’ C. C. 1703. ‘If the disposition made by donation infer vivos or 
be of an usufruct, or of an annuity the value of which exceeds the disposable portion, the for 
heirs have the option, either to execute the disposition, or to abandon to the donee the owner 
such portion of the estate as the donor had a right to dispose of.’’ C. C. 1486. ips 


PPEAL from the District Court of the parish of Ouachita, Richardson, ; 
J. F. Ludeling, for plaintiff. C. H. Morrison, oud Garrett ont 
fendant and appellant. ' 
Sprorrorp, J. Elizabeth Clarkson, deceased, wife of Hudson Clarkson, t 
fendant, by her last will and testament bequeathed one-third of all the 7 
that she might be owner of at the time of her death, to the children of iin ‘, 
Alfred Clarkson, over and above their legitimate portion, should they be her forced 
heirs at that time; and the remainder of her property to be equally divi os 
tween her legal heirs ; provided, however, that should her husband, Alfred Clark — 
son, survive her, he was to have the possession, use and usufruct of all her 
during his natural life, provided he did not waste the same. She also ap iw 
her said husband executor of the will, and upon her death, in 1856, he — 
that office. 
Elizabeth Clarkson left but two mead heirs, her son, Alfred Clarkson, 
the plaintiffs in this suit, ‘and a grandson, Albert Clarkson. 
These parties have sued the executor and surviving husband of the deceased, fo . 
reduce the legacy to him of the usufruct of the entire estate for his natural lif, 


upon the allegation that it was an excessive donation mortis causa, made in frand 


of their rights as forced heirs to one-half of the decedent’s estate. A partitionis 
also claimed. The District Judge fixed the value of the usufruct bequeathed to ; 
the surviving husband at $800, and decreed that this legacy, coupled with the be. 
quest of one-third of the estate to Alfred Clarkson’s children, exceeded the 
disposable portion, and that they must be reduced pro rata, and the successi¢n 
partitioned accordingly. ; 

The defendant has appealed. 

If the bequest of the usufruct of the whole estate to Hudson Clarkson, ani 


2 


«n>third of the naked property to the children of Alfred Clarkson, taken together, — 


did not exceed the disposable portion, it is manifest that the judgment reducing” 

the legacies was erroneous. . 
It is agreed that the whole estate, as inventoried, amounts to $4,340, amt 

that the debts amount to $708. The deceased then was worth $3,632. 7 

being but two forced heirs, one-half of this sum, or $1,816, was the Jégita 

reserved by law to them, and the other half constituted the disposable por 

C. C. 1480. 

As a part of their case, the plaintiffs undertook to prove the present ¥ : 
the usufruct bequeathed to Hudson Clarkson, the father of one of the plaintifisa 
grandfather of the other. The District Judge assumed the highest estimate placal 
upon it by any of the plaintiff's witnesses, to wit, $800. Although other evi 
in the record would seem to show that this estimate is too high, we may assw 
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I scssent 20 far as that matter affects the legal conclusions to which we are Clannson 
sven. The District Judge appears to have added that sum to one-third of the Cuanason. 
“4 i value of the whole succession, less the debts (to wit, $1,2103,) in order 
~ fpascertain whether the donations to the prejudice of forced heirs exceeded the 
Be disposable quantum. The sum is $2,010%, or $194 more than the disposable 








% portion. 

| he error of this calculation consists in the assumption that the testatrix be- 

Ns. one unincumbered third of her succession to her grandchildren, the chil- 

a of Alfred Clarkson. She only bequeathed to them one-third of her estate, in 

; naked ownership, subject to the usufruct in favor of her husbend. If that be rightly 

at $800, one-third of, it, or $2663, must of course be deducted from the 

inventoried value of the property bequeathed to Alfred Clarkson’s children, in 

"onder to estimate the present or real value of the legacy to them. Deducting this 
gam from $12103, leaves $944 as the real or present value of the bequest in their 
favor. Add this sum to $800, the estimated present value of the bequest to Hud- 
jon Clarkson, and we have as the sum total bequeathed away from the forced 
peirs, $1,744, or $72 less than the disposable portion. 
» Of course, the same result will be produced by the converse calculation. The 
ligitime of the plaintiffs, as already stated, is $1816. The testatrix has left to 
them expressly in her will two-thirds of her estate in naked ownership. That pro- 
portion of her estate as inventoried would appear to be $2,421}. But that is 
subject to an usufruct in favor of Hudson Clarkson for his natural life. If the 
usufract of the whole property for that term is worth $800, the usufruct of two- 
thirds of it must be worth $5333. Deduct that sum from $2,421}4, and we have 
$1,888 as the present value of the property left by the will to the forced heirs, 
that is, $72 more than the /égitime which is of right reserved to them. 

And so the complaint of the plaintiffs, upon their own showing, appears to be 
without a legal basis, so far as a reduction of the legacies is claimed. 

But we are referred, in the appellee’s printed argument, to the Article 1486 of 
the Civil Code, copied from Article 917 of the Napoleon Code. “If the disposi- 
tion made by donation inter vivos or mortis causa be of an usufruct or of an 
amuity, the value of which exceeds the disposable portion, the forced heirs have 
‘the option either to execute the disposition, or to abandon to the donee the own- 
ership of such portion of the estate as the donor had a right to dispose of. 

The weight of authority in France seems to be, that by the “ usufruct exceed- 
ing the disposable portion ” referred to in this Article, is meant an usufruct of 
more than the disposable portion of the revenue. 3 Marcadé, pp. 449, 50. 

But, if it be conceded that the donation of the usufruct of the whole estate in 
this case, is within the prohibition of the law, still the plaintiffs have not signified 
their readiness to abandon to Hudson Clarkson and Alfred Clarkson’s children one- 
half of the succession in full ownership, which is required by Article 1486, as the 
only alternative by which they can escape executing the disposition in favor of 

Hudson Clarkson. Should they do so, it would then seem that Hudson Clarkson 
alone would profit by the abandonment, although we do not express a final opinion 
upon this point. For Alfred Clarkson's children are not forced heirs. The present 
value of the legacy to them, as already shown, is $944. No reduction of this 
sum would be necessary, if the plaintiffs should abandon one-half of the estate. 
That would leave $872 as the share of Hudson Clarkson in fall property, or $72 
more than the estimated present value of the usufract bequeathed to him. 

- ‘The plaintiffs not having tendered this sum to him, nor abandoned one-half the 
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SUPREME COURT OF LOUISIANA, 


estate in full ownership, no decree upon this branch of the case, as 7 
the plaintiff’s brief, can be made. 

It is, therefore, ordered and decreed, that the judgment appealed from be 
and reversed, and the suit dismissed, plaintiffs paying costs in both courts, 


Same Case—On a ReE-HEARING. 


Srorrorp, J. Upon a reconsideration of the facts of this case, and a 


considering that the plaintiffs have acquiesced in the judgment of the court v9 
which ordered the defendant, in lieu of the usufruct bequeathed to him, to take in 
full property the disposable portion, we have come to the conclusion that a suf} | 
cient abandonment is shown, to entitle the plaintiffs to recover. ny 
Upon the other point, on which a re-hearing was granted, we are of the opinion 
that the law intended to cast upon the forced heir a certain part of the succession 
in full property, and that, to allow a testator to bequeath to a stranger an usufraet 
for life of his whole estate, (when he has forced heirs,) would be to impair the 
légitime reserved to such heirs of right. ‘“ No charges or conditions can be im 
posed by the testator on the legitimate portion of forced heirs.” C. 0.1703, ~ 
There is great force in the reasons given by French authors for the doctring 
which, as already stated, appears to prevail among them, that an usufruct of more * 


than the disposable portion of the revenues is an usufruct “ exceeding thedig — 


posable portion,” in the sense of that Article of the Napoleon Code which com 
responds to our Article 1486. 

It is, therefore, ordered and decreed, that the judgment heretofore rendered in 
this cause be set aside, and that the judgment of the District Court be affirmed, 
with costs. 
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Srare or Lovurstana v. W. W. Sworn. 


No special legislative enactment is necessary to authorize District Attorneys, cither with or without 
instructions from the Governor, to bring suits to annul patents granted by the State. 


PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
Hodge, Landrum and Land, for appellee. . 

Merrick, C. J. Defendant’s counsel states the case for our consideration as 
follows, viz : 

“This suit was instituted by Hinton Smith, District Attorney, at the instance 
and request of the Governor, to annul a patent issued by the State to the defend- 
ant for a tract of land known as Silver Lake, purchased by him under the Act of 
the Legislature “ authorizing the Register of the Land Office to sell certain shal 
low lakes in the State of Louisiana.” See Acts of 1853, p. 257. 

“The defendant excepted to the right of the District Attorney to institute this 


suit without legislative authority. The exception was sustained, and the suit on 


missed. The District Attorney has taken this appeal.” 
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| atneright of the State to sue is not in question. The right of the District 
ES capper this suit without legislative authority is the question for deter- 
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The State of Louisiana, as a sovereign, would be singularly deficient in power, 
if there did not at all times exist in some of her officers a capacity to institute 
suits and take out legal measures on her behalf to protect her rights, without 
awaiting the tardy action of the Legislative department, which is in session only 
sixty days each year. 

Consequently, we might confidently expect to find such power granted by the 
Constitution and the laws. On looking into the Constitution, we find the powers 
of the State distributed into three departments, legislative, executive and judicial. 
Arts, 1 and 2. , 

Article 38 declares that the supreme executive power of the State shall be 
vested in a chief magistrate, who shall be styled Governor of the State of Lou- 
isiana. e 
_As these powers are subsequently defined by the Constitution, it is supposed 
that Article 55 which declares that “he shall take care that the laws be 
faithfully executed,” limits his power to a mere execution and enforcement 
of the laws. To an argument of such extreme nicety it may be replied, that 
if the laws give the State of Louisiana the land in controversy, it is but 
an execution of the laws to enforce them, through the intervention of the 

The Governor, therefore, was authorized to give the instructions to the District 
Attorney. 

And the Attorney was authorized to institute this suit either with or without 
such instructions. Sec. 8 of the Act of 1855, p. 369, makes it the duty of the 
District Attorneys “ to pursue on behalf of the State such legal measures as 
they may deem expedient, for the recovery of all claims of the State, the re- 
covery of which is not otherwise provided for, and to report their proceedings 
annually to the Auditor before the meeting of the Legislature.” Revised 
Statutes, p. 183. ' 

The next section, granting the District Attorney five per cent. on ail “ amounts 
by them recovered and paid to the State,” does not necessarily limit the more 
general terms used in the preceding section. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the exceptions be overruled 
and the cause be remanded to the lower court for further proceedings, according 
to law, and that the defendant pay the costs of the appeal. 
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Joun H. Reynotps v. Mayor anp Trustees or SHReveporr, | 


The ordinances of an incorporated town directing work to be done upon streets, and not inye iny we: 
necessity of giving out obligations beyond what the current revenues of the town may Re ae 
not within the prohibitory Act of the Legislature of March 15th, 1855, which declares that the authe re 
ities shall not contract any debt or liability without providiug, in the ordinance creating the debt, the 
means of paying the principal and interest. ; 

Where it is alleged that a municipal corporation has executed a lawful power in an injurious and Z 
manner, the presumption will be in favor of the propriety and good faith of the acts of = 
ration, and a complainant must make out a clear case of willful oppression to obtain relief from the 

courts. 


PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
A, B. Levisee and Land & Winans, forwplaintiff and appellant. Landrum 
& Williamson and J. W. Jones, for defendant. ‘ 

Sporrorp, J. The plaintiff, owner of three improved lots fronting upon Tex 
street in the town of Shreveport, sued the town for a large amount of damages 4 
leged to have been sustained by him, in consequence of an ordinance passed by 
the Mayor and Trustees, in the year 1856, fixing the grade of Texas street; he 
averred that, in pursuance of the said ordinance, the street in front of his 

a been dug down several feet, leaving his buildings high above the present level of 
the street, causing the side-walk in front of them to crumble away, thus rendering 
them difficult of access, destroying or impairing his rents, and making it 
for him to go to great expense in excavating his lots and lowering his buildings, 
so as to accommodate them to the new grade. 

He alleged that his property had in this manner, been expropriated without 
process of law, and his vested rights violated, and that he was entitled to com- 
pensation in damages. 

He also alleged that the grade of Texas street had been fixed by a previow 
ordinance of the same corporation, in the year 1846, which was in the nature ofa 
contract, upon the faith of which, as establishing a permanent grade, he bought the 
property injured, and that the town was therefore liable to pay him the damages 
caused by the new grade, in consequence of their breach of contract. 

He further alleged that the ordinance of 1856 fixing the new grade, and fhe 
works done in pursuance thereof, were an unwise, reckless and useless exercis®, of 
power not legally vested in the Mayor and Trustees, who acted in the prem 
without due regard to his rights, or to the interest of the public. 

The defendants pleaded a general denial. There was a judgment in their favor, 
and the plaintiff has appealed. 

From the proof it is indubitable that the plaintiff has been subjected to som 
present inconvenience, loss and expense in consequence of the new grade. Whether, 
on the whole, the projected improvement of Texas street, of which this changed 
grade is the commencement, will result in ultimate damage to the plaintiff’sin 
terests, is left more in doubt. But, for the purpose of our investigation, we my 
assume that he is damaged. It is not every act of man, causing damage @ | : 
another, which obliges the former to repair it, but only every faulty or wrongill ack. 
©. ©. 2294; 5 Mareadé, 266 ; Donovan v. New Orleans, 11 An. 711. If, there) 
fore, this municipal corporation, in changing the grade of Texas street, acted it 
pursuance of a power vested in them by law, and acted without fault, the p 
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has no ground of action against them, even if he has suffered a loss. In such case § Rernows 
it would be a loss without an injury. SuREVEPORT. 
We have, then, first to ascertain the powers of the Mayor and Trustees of Shreve- 
port with regard to streets. They are of the most ample description. That town 
was incorporated by the Act of March 20th, 1839. Sess. Acts, 200. By the 6th 
section of that Act the Trustees, or a majority of them, one of whom shall be the 
Mayor, are empowered “from time to time to make such by-laws in writing, not 
! inconsistent with the laws and Constitution of this State, or of the United States, 
be as they may deem proper, in relation to public markets in said town, and relative 
;! to the streets, alleys and highways therein, draining, filling up and keeping in 
r order and improving the same.” A new Act of incorporation was passed and 
" approved March 16th, 1850, (Sess. Acts, 123,) by the 8th section of which it was 
again declared “ that the Trustees, or a majority of them, one of whom shall be 
the Mayor, shall form a quorum for the transaction of business, shall meet at their 
own adjournments, shall have powers, from time to time, to enact and provide for 
the promulgation of such by-laws and ordinances, not inconsistent with the laws 
and Constitution of the State, and the United States, as they may deem proper, 
in relation to the public markets of said town, to the landings, streets, alleys and 
highways therein, and to the opening, widening, draining, filling up, keeping in 
order and improving the same, to nuisances in general, to the town patrol, to the 
police of slaves and public houses, and to the assize of bread and meat, and they 
* shall have power generally to made all such other rules: and regulations as 
may relate to the good ordering, government, improvement and the police of the 
town.” 

A power “ to make ordinances in relation to the streets, to the opening, widen- 
ing, draining, filling up, keeping in order and improving the same,” necessarily 
implies a power to fix the grade thereof, and to level them to that grade. In a 
town built, like Shreveport, upon an uneven bluff, the exercise of such a power 
will naturally leave some lots above and some below the artificial grade. And, 
if the proprietors of adjacent lots wish to have them upon a level with the street 
thus artificially graded, the lots must be excavated or filled up as the case may 
be. Now, if the town is liable for all damages to adjoining proprietors, in conse- 
quence of exercising, no matter how discreetly, its legal prerogative of fixing the 
grade of a street, it would follow that the town should pay every owner of a lot 
the cost of raising or lowering it to the level of the grade. We are not aware 
that such a doctrine was ever contended for. Stripped of all the aggravating ac- 
companiments of expropriation, breach of contract, and wanton abuse of power, 
the proposition must be admitted that the town of Shreveport, discreetly exercis- 
ing its legal right to grade and improve its streets, is not bound to grade and im- 
prove, or pay for grading and improving the adjacent lots of private persons, so 
as to make them correspond with the street. It would require a special law to 
make a municipal corporation, in the judicious exercise of an undoubted power 
thus conferred upon it by the Legislature, liable for such consequential losses by 
individual proprietors. As was said in the case of Radcliffe’s Executors v. Mayor, 

x etc., of Brooklyn, 4 Comstock, 207: “The opening of a street in a city is not 
: necessarily an injury to the adjoining land-owners. On the contrary, it is in almost 
H every instance a benefit to them. The damage which they sometimes sustain, 
because the level of the street does not correspond with the level of their land, 
is usually more than compensated by the increased value which the property 
acquires from having a new front on a street. In some instances the land-owner 
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will suffer a heavy loss, and this case may perhaps be one of the number ; 
is damnum absque injuria, and the owner must bear it. He often gets the he 
fit for nothing, when the value of his land is increased by opening or improyiy 
street or highway ; and he must bear the burden in the less common case of a 
preciation in value in consequence of the work, * * * * & 
Whether in cases of this kind the Legislature ought, as a matter of equity, t 
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vide for the payment of such damages as are merely consequential, we are py _ 





called upon to decide. It is enough for us to say that a law which makes no 
provision is not for that reason unconstitutional and void.” In the same cae it 
was said that “ there is a class of cases directly on the point in judgment, 

hold that persons acting under an authority conferred by the Legislature to grade, 
level and improve streets and highways, if they exercise proper care and skill, an 
not answerable for the consequential damages which may be sustained by thogg 
who own lands bounded by the street or highway. And this is so, whether the 
damage results either from cutting down or raising the street ; and although the 
grade of the street had been before established, and the adjoining land-owners had 
erected buildings with reference to such grade.” The learned Judge who pre 
nounced the opinion, (Ch. J. Bronson,) after declaring that this doctrine hag 
never been denied in any well considered judgment, cited in support of it 4T.R 
794; 2 B. & C. 703; 2 Hill, 466; 1 Denio, 595 ; 3 Barb. 459 ; 9 Watts, 382; , 
8 Watts & Sarg. 85 ; 6 Wheat. 593 ; 17 Wend. 667. P 

We find nothing in our law inconsistent with the principle upon which the case 
of Radcliffe, in 4th Comstock, is grounded. The Article 663 of the Civil ode 
does not relate to the powers of cities with regard to streets which they are an 
thorized to open or improve. 

But their power is not absolute, arbitrary and unlimited. They may not ex 
propriate lands, or divest vested rights, without adequate compensation previously 
made. But there is no ground for contending that there was any expropriation 
or divestiture here. The corporate authorities never entered upon the plaintiff's 
lots at all. They have not interfered with his title or his possession. No partof. 
his property has been taken for the public use. The damage complained of is 
not the result of any divestiture of rights belonging to the plaintiff, but is merely 
consequential upon the exercise of a power specially granted by law to the town 
authorities over a street dedicated to the public, and of which the authorities have 
the exclusive administration. 

The plaintiff, however, contends that the power was exercised illegally in this” 
instance because it was in violation of a tacit contract resulting from a previous — 
ordinance fixing a grade for the same street in the year 1846, which was a finality.” 
No contract between the town and the plaintiff or any of the authors of his title” 





is, however, proven. Nor would the rejected evidence have been sufficient to prove ~ 
a contract which would bind the corporation not to change the grade of 1846, — 
The grant of power in the legislative Acts already cited is, in its very terms, s 
continuing power, and not a power to be exhausted as soon as exercised. 7 “ 
Mayor and Trustees are authorized “ from time to time” to make such ordinapees— 
relative to streets, etc., as they may deem proper. They did not declare the g nk 
of 1846 to be a finality. And, if they had, the better opinion would seem to 
that such a declaration, tying up the hands of their successors in violation of the 
legislative grant of an enduring power, would be void. 

In the case of Goszler v. the Corporation of Georgetown, 6 Wheaton, 593, t 
corporation, under a legislative grant of power to make such ordinances as 
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night judge necessary, for the graduation and leveling of the streets, &c., in 1799 


exerted the power thus conferred, with regard to certain streets, and, at the same 
time, farther ordained that the said level and graduation “should forever thereaf- 
ter be considered as the true graduation of the streets so graduated, and be bind- 
ing upon the corporation, and all other persons whatever, and be forever thereaf- 
ter regarded in making improvements upon said streets,” 

The plaintiff, Gosz/er, owned lots upon one of these streets, and made improve- 
ments according to the graduation fixed by the ordinance of 1799. Afterwards, 
in 1816, the corporation passed another ordinance, directing the level and gradua- 
tion of this street to be altered ; and the commissioners appointed being about to 
cut down the street by the plaintiff's house, he enjoined them from proceeding, by ° 
a bill filed against them and the corporation. Upon a hearing, the bill was dis- 
missed by the Circuit Court, and, upon appeal by the plaintiff to the Supreme 
Court of the United States, the decree was affirmed. C.J. Marshall, as the organ 
of the court, declared that the power to graduate the streets was a continuing 
power, and that the attempt of the corporation, in 1799, to restrain their succes- 
sors from exercising it-again, by holding forth promises to builders, transcended 
their authority. It is not necessary for us to go so far, in order to maintain the 
judgment in the present case. 

The plaintiff here has alleged that the action of the Mayor and Trustees was 
unnecessarily and wantonly injurious to him, A municipal corporation may exe- 
cate a lawful power in such an injurious and malicious manner, as to justify a 
claim for damages, as is shown by many precedents. But, when the subject-mat- 
ter is within the scope of their corporate powers and duties, the presumption is 
ever in favor of the propriety and good faith of their conduct, and the complain- 
ant must make out a clear case of willful oppression to obtain relief from the 
courts. See Police Jury of West Baton Rouge v. Bozman, 11 An. 94; Dubose 
v. Levee Commissioners, Ib. 166-7 ; Avery v. Police Jury, 12 An. 554. 

This presumption is founded in reason, as well as sanctioned by law. For the 
Trustees of a town are chosen by the citizens for the express purpose of regulating 
the streets, and have better means of judging concerning the wisdom of a pro- 
posed improvement, than a court is likely to obtain from the mere opinions of wit- 
nesses. Their interests are generally identical with those of the property holders 
aad the public, and they have no motive to act oppressively or unjustly. 

The opinions of witnesses in this case as to the best mode of draining and im- 
proving Texas street (which seems to have been the main object of the Trustees), 
are somewhat various and discordant. There is no shadow of ground to suppose 
that the Mayor and Trustees intended maliciously to injure the plaintiff or sought 
any other end than the improvement of the town. The evidence is wholly insuf- 
ficient to enable us to say that the new grade was as alleged, unwise, uncalled for, 
reckless, and unnecessarily destructive of the plaintiff's interest. And it is some 
corroboration of the theory that it was not, to find that the plaintiff has not 
sustained by any evidence his allegation that he protested against the pro- 
posed grade before it was accomplished. This would not, of itself, debar him 
from claiming damages, but it is a circumstance proper to be considered in weigh- 
ing the evidence upon this branch of his complaint. 

Finally, it is urged in argument, though not alleged in the pleadings, that the 
town authorities were trespassers ab initio, because their ordinances establishing 
the grade and ordering the work to be executed, were null and void. ‘They are 
said to be in contravention of a prohibitory law, because they involved the con- 
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ee tracting of a debt without at the same time providing the means for p 
Quuseree. By the 4th section of the Act of March 15th, 1855 (Session Acts, p, 33 
provided, “that the police juries of the several parishes and the con pe 
thorities of incorporated towns and cities in this State, shall not hereafter e 
power to contract any debt or pecuniary liability, without fully providi 
ordinance creating the debt, the means of paying the principal and ji 
the debt so contracted.” oe for D 

: +e 
The ordinances in question create no specific debt. But if Lespard’s conta | 





for doing the particular work complained of by the plaintiff, be regarded aga pes | Iti 
of one of the ordinances, his work amounts only to the sum of $2,300 or $2.45 bount 
while the annual revenue of the town is shown to be about $10,000. The wan ey 
upon these streets forms a part of the current expenses of the town. Ordinanas ot 
directing work to be done upon streets and not involving the necessity of givin 
out obligations beyond what the current revenues of the town may meet, ‘ ne 
seem to us to be within the meaning of the prohibitory law relied upon by Br 
appellant’s council. 
It is, therefore, ordered and decreed, that the judgment of the District Cont can 
A be affirmed, with costs. a re 
aha 
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M. J. Witxtys v. A. J. Boso. 


Asurety on a twelve month’s bond cannot plead discussion. ; 
Under the Act of March 16th, 1854, a person bound as security upon a twelve month’s bond, when: 
has paid the same, is subrogated to all the rights which the original creditor had at the time the bond 
was given, or at the time the bond was paid by the security—when the property has been adja 
cated to the defendant in the judgment, and he is the principal upon the bond. 
° ' 


PPEAL from the District Court of Morehouse, Richardson, J. 
Todd § Brigham, for plaintiff and appellant. Matthews § McFee, fords 
fendant. 

Srorrorp, J. W. W. Todd, C.L. Norman, Benjamin Temple, J. A. Hollings 
worth and Thomas Nosworthy, having obtained judgments against one J. J. 
Daniels, in the District Court for the parish of Morehouse, issued executions them 
upon. Under these executions, Daniels gave his twelve month’s bonds with te 
present plaintiff, M. J. Wilkins, as his surety. These bonds were given inte 
month of May, 1855. Being unpaid at their maturity, the plaintiffs had exem 
tions issued upon them ; Wilkins, the surety, pointed out a certain slave, Bay 
worth over eight hundred dollars, belonging to Daniels, upon which the Sheri 
Bobo (defendant herein) undertook, through his deputies, to levy. They procesiél 
to the plantation, where the said slave Edy was at work ; identified her ; followed 
her from the field, to the house where Daniels then was ; served upon him # 
tice of seizure, and even proceeding into the house to take the slave into acted 
custody, when Daniels interposed and menaced them with violence, if they at 
tempted to enter. Thereupon they desisted, and made no further attempt to ele 
an actual seizure. Immediately thereafter, Daniels ran the slave, Edy, out of the 
State and sold her ; and no property of his could be found out of which “ : 
let the twelve month’s bonds before referred to. a 
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. wins, the surety upon those bonds, having afterwards paid them, brought 

action against the Sheriff, Bobo, for wrongfully releasing an alleged 

‘of the slave Edy, and for negligence in failing to execute the writs of fi. 

‘which he had undertaken to execute, thereby obliging the plaintiff to lose the 

sam of eight hundred and sixty dollars which he was compelled to pay as surety 
for Daniels. 

There was a judgment for the defendant, from which the plaintiff has appealed. 

It is true, the plaintiff, who was surety in the twelve month’s bonds, and as such 
pound in solido with his principal towards the creditors, could not have pleaded 
discussion. ©. C. 3035. And, as the law formerly stood, even upon payment of 
the bonds, he would only have been subrogated to the rights of the creditors in 
the bonds themselves, and to no other rights of theirs under their original judg- 
went. Trent v. Calderwood, 2 An. 942; Tardy v. Allen, 3 An. 66; Cole v. 
Chambliss, Ib. 206 ; Crow v. Walsh, Ib. 541. 

But the Act of March 16th, 1854 (Session Acts, p. 115), made an important 
change in this respect, in all cases where the judgment debtor himself was the 
principal in the twelve month’s bond taken under the judgment. As reénacted 
in 1855, and embodied in the Revised Statutes, p. 543, sec. 4, this statute de- 
dares that “ whenever a person bound as security upon a twelve month’s bond, 
has paid the same, he shall be subrogated to all the rights which the original 
te ereditor had at the time such bond was giyen, or at the time the bond is paid by 
such security ; provided, however, that this section shall only apply where the pro- 
perty has been adjudicated to the defendant in the judgment and he is the princi- 
pal upon such twelve month’s bond.” 

Now, at the time the plaintiff, Wilkins, went forward to pay the amount of 
these bonds, the judgment creditors who owned them had a right of action against 
the Sheriff for the neglect of his deputies in suffering property to escape, which 
was liable to seizure under the writs which those deputies were charged to exe- 
cute. They knew the property to be liable to seizure and might have seized it. 
The menaces of the judgment debtor were no excuse to them. “ In executing 
the orders and judgments with which they are charged, Sheriffs may enter on the 
lands and into the house of a debtor, break the doors, &c., and, if resistence be 
offered, they may require assistance from the neighbors or persons passing by.” 
©. P., Art. 762. 

“ Every Sheriff shall have the power to call for the aid and command the ser- 
vices of every able bodied inhabitant of his parish, to preserve the peace in cases 
of riot ; to execute the process of court in cases where resistance is made or 
threatened ; and every person so called, who shall refuse to render such assistance, 
may be punished by fine, at the discretion of the court, not exceeding twenty-fiye 
dollars.” Revised Statutes, p. 524, sec. 8. 

By neglecting to do their duty, the deputies, for whom the Sheriff is responsi- 
ble; enabled the debtor, against whom they had an execution, to withdraw from 
the State his only property which they were bound to seize. <A right of action 
thereupon accrued in favor of the judgment creditors for this damage thus oc- 
easioned to them, and they were not obliged to wait the possibility of other pro- 
perty being found, or of other persons being made liable for the same debt, before 
resorting to their remedy against the Sheriff for the amount of their judgments 
up to the value of the property which his deputies had wrongfully suffered to be 
withdrawn from their grasp. 

To this right of action, then, under the broad terms of the Act of 1854, the 
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surety on the twelve month’s bonds, upon payment thereof, was legally P 
gated. a 
And it is this right of action which he is here secking to exercise. . 
manifest equity, in this instance, in giving him the benefit of the statute; . 
was only by the neglect of the Sheriff's officers in performing their duty towayy | 
the judgment creditors, that this surety has been obliged to pay what his ping 
pal might and should have paid. " 
The Sheriff, upon paying the sums which the surety upon the twelve moalll ) 
bonds has been compelled to pay, will be entitled to a subrogation to hig rights 
against Daniels. . 
It is, therefore, ordered and decreed, that the judgment of the District Cout ; 
be avoided and reversed, and that there be judgment for the plaintiff against the 
defendant for the sum of six hundred and eighty-two dollars and seventy-geyey 
cents, with eight per cent. interest thereon, from the 1st of May, 1855,until paid; 
and the further sum of forty-five dollars and thirty-three cents, and the costs of 
this suit in both courts. And it is further ordered and decreed, that upon pay. 
ment of this judgment, the plaintiff subrogate the defendant to all his rights ag 
subrogee of William W. Todd, C. L. Norman, Benjamin Temple, J. A. Hollings. 
worth and Thomas Nosworthy, judgment creditors of J. J. Daniels, against said 
Daniels, their judgment debtor. 
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R. P. Davis v. Georce W. JeEtxs. 


A party must allege and prove some disturbance or danger of eviction even to require security from 
his vendor, and much more to stay an order of seizure and rescind the sale. 

When a party after the sale perfects the title conveyed to him, he is only entitled to receive from hig 
vendor a credit upon the price paid him, to the amount which it cost him to perfect his title. 


PPEAL from the District Court of the Parish of Morehouse, Mayo, J. 
W. A. Carpenter and J. W. Boatner, for plaintiff and appellant. Matthews 
& McFee, for defendant. 

Srorrorp, J. The plaintiff having bought of the defendant certain lots in the 
town of Bastrop, the latter procured an order of seizure and sale for the credit 
portion of the price, after the first installment had fallen due. 

The plaintiff enjoined the order upon the allegation that he was defrauded im ” 
the purchase, and that the defendant, Jelks, was really not the owner of the lots, 
the title thereto being in the parish of Morehouse. He does not allege any evie 
tion or even disturbance. 

Since his petition in injunction was filed, it appears that the plaintiff has prow 
cured a relinquishment of the title of the parish of Morehouse in his own favor 
at an expense of eighteen dollars. The District Judge, after giving plaintiff a 
credit for this sum, dissolved his injunction as to the balance of the defendants 
claim, and the plaintiff has appealed. 


Singular as the state of facts disclosed by the record appears, we are unable to F 
say that the Judge erred. The vague allegation of fraud is only sustained by am | 
certain inference. And, as it would seem that the plaintiff got possession of the ¥ 
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jots, with some valuable improvements, by means of his deed from the defendant, 


he should have alleged and shown some disturbance or danger of eviction, even to 
require security from the defendant, and much more to stay the order of seizure 
and rescind the sale to himself. In acquiring title from the parish of Morehouse, 
he perfected the title which the defendant conveyed to him, and is only entitled to 
a credit for what it cost. 

An amendment is asked for by the appellee, because under the order of the 
seizure and sale, the defendant will have the right to retain from the proceeds the 
amount of the note for $183 33, due on the 1st March, 1858, which date is 
now past; by inadvertence this installment seems to have been omitted in the 
void therefore, ordered, that the judgment of the District Court dissolving the 
plaintiffs injunction be affirmed. And it is farther ordered and decreed, that the 
judgment dissolving the said injunction be so amended as to order the Sheriff to 

with the sale of the property seized, not only to satisfy the sum of one 
hundred and eighty-three dollars and thirty-three cents, with eight per cent. in- 
terest, from 1st March, 1857, till paid, and costs, but also to satisfy the further 
gum of one hundred and eighty-three dollars and thirteen cents, with eight per 
cent. interest from the Ist of March, 1858, with mortgage upon the property 
seized. It is further ordered, that the costs of this appeal be borne by the plain- 
tiff and appellant. 
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Panisa or Bossier v. L. F. Steere, Sheriff—Tue Srars, Intervenor. 


The second section of the Act of the Legislature, approved the 19th of March, 1857, entitled, “‘ An Act 
relative to the payment of expenses, incident to the prosecution of criminals,’’ which declares that 
the fines and forfeitures to be collected, for the violations of the criminal laws of the State, shall 
be paid into the State treasury, is unconstitutional — being in violation of Article 115 of the 
Constitution, which provides that every law enacted by the Legislature shall embrace but one object, 
and that shall be expressed in the title. 


PPEAL from the District Court of the Parish of Bossier, Drew, J. 
T. M. & B. F. Fort, for plaintiff. J.D. Watkins & Loony, for defendant 
and appellant. . 

Merrick, C. J. The answer of the appellees, to the appeal, waives the motion 
to dismiss. 

In March, 1857, judgment was rendered against McKeown, and his sureties, in 
his appearance bond, in a criminal prosecution, for $5000. This judgment was 
affirmed in July, 1857, by the Supreme Court. In August, 1857, the money was 
made on execution, and the present suit is a controversy between the State and 
the Parish of Bossier for the fund in the hands of the Sheriff. By the judgment 
of the court below, the Sheriff is directed to pay the money over to the parish, 
and the State appeals. 

The constitutionality of the Act of the Legislature, approved 19th March, 1857, 
entitled, “ An Act relative to the payment of expenses incident to the prosecution 
of criminals,” is brought in question by this appeal. See Act, p.187. It is con- 
tended that the statute violates Article 115 of the Constitution, which provides 
55 
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that shall be expressed in the title.” 

The Act in question embraces two sections. The first provides for ¢ 
ment of all expenses incurred in criminal proceedings by the State, on the 
cate of the clerk and presiding judge. 

The second section declares : “ That the fines and forfeitures to be collee 
the violation of the criminal laws of the State, shall be paid into the State Tips 
sury : provided that nothing contained in this section shall be so construed ggip _ 
affect, in any manner, the process for collecting fines and forfeitures.” rig! 

Heretofore the subject matter of the statutes has been provided for under m0 
or three different heads, and by four different statutes. In 1852, the legi % 
treated the object embraced in the first section under the title of “ An Achite i 
ehange and regulate the expenses of criminal prosecutions throughout the State” 
Acts of 1852, p. 188. wal 

In 1853 the object of the second section was provided for, by an Act entitled; — 
“An Act to give to the parishes the fines and forfeitures collected hereafter fog — 
violations of the criminal laws.” Acts, p. 295. In 1854, the same subject way _ 
revised by the Act entitled, “ An Act concerning forfeited bonds, recognizance, 
and fines in criminal prosecutions throughout the State, (the parish of Orleansen 
cepted) ;” and in 1855 by the seventy-first section of the Act relative to — 
proceedings. Acts, 1854, p. 111, and 1855, p. 162, 151. 

It is, therefore, clear, that the statute of 1857 embraces matters divisible ina 
two distinct objects, for it has been so considered and treated by the legislature ig 
the several Acts above referred to. The question then arises—can the Act, (com 
sidered as a whole,) be construed to have a single object of a more general natu” 
which is embraced in its title, and which fairly includes the separate subjectsof 
the two sections? It may be said that, inasmuch as the title of the Act is ree | 









tive to the payment of the expenses incident to the prosecutions of criminals, that 
it fairly embraces any provision which tends to reimburse the State treasury the 
expenses, or to provide the State with money to pay the same. But this replyis 
not satisfactory ; for if it is so, the legislature might have passed the entire rem 
nue laws, under the title of an Act relative to the payment of the expenses in 
dent to the prosecution of criminals. 

Again, suppose a citizen wished to ascertain what disposition the laws maled 

judgments, in favor of the State, for fines and on forfeited bonds, in criminal pm 

ceedings. Would the title of the Act in question give him any clue to thea 
ject? Could he reasonably expect to find the subject treated of under the heal 

of the payment of costs or expenses? If he could not, it is clear that the inte 
tion of the people, as expressed in convention by Article 115 of the Constitution 

of 1852, has not been carried out by the second section of the Act of 1857, and 

the same is unconstitutional. 

We are forced to the conclusion, that the title to the Act in question does not 
furnish any fair index to the subject matters of the second section of the same, 
and that the second section of the statute must either be declared unconstitutional, 
or Article 115 of the Constitution held to be a dead letter, and that it is = 
sible to carry its provisions into effect. 

Hitherto this court has not faltered in enforcing its requirements, and this cast 
cannot be made an exception to the uniform practice of the court. Statet 
Hackett, 5 An. 92; Duverge vy. Salter et al., ibid. 94; 4 An. 297; State v. Har- 
rison, a slave, 11 An. 722. ot 
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Jt fs said by the counsel for the intervenor, that the Act of 1855, relied upon Pa®. Bosum 
° s the opposite counsel, is subject to the same objection as the Act of 1857. STEELE. 

“Jt does not so appear to us, and if it were so subject, it would leave in 
foree the statutes of 1852, 1853, and 1854, which are equally favorable to the 


« Ttis, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed. 

SporrorD, J., concurring. I concur in the decree, but not in the reasons 

for it. 

~The Act of March 19th, 1857, (p. 187,) “ relative to the payment of expenses 
jneident to the prosecution of criminals,” only provides, in its second section, the 
means of carrying out the provisions of the first section. By the first, the State 
jsdirected to pay all the expenses attending criminal prosecutions in the different 
parishes of the State, (except the pay of jurors,) and by the second, the State 
js to receive the fines and forfeitures resulting from such prosecutions. The 
two sections are so interwoven, and relate so naturally to the one main ob- 
ject of the Act, which is to provide for “the payment of expenses incident 
te the prosecution of criminals,” as expressed in its title, that I think it re- 
quires too subtle-an analysis, to bring it into conflict with Article 115 of the 
Constitution. 

But I concur in the conclusion of the district judge, because it seems to me 
that the Act of March 19th, 1857, must have a prospective operation only, in all 
its parts and clauses. The view of the -legislature obviously was that the old 
policy, which required the several parishes to pay the expenses incident to crimi- 
nal prosecutions, within their respective territories, and to receive, as a fund for 
doing so, the fines and forfeitures growing out of such prosecutions, should be 
changed in toto, so as to put the State, in lieu of the parishes, as the disburser of 
such expenses and the recipient of such funds. The duty to pay, and the right to 
receive, were intended to be correlative and to go pari passu. It seems to me 
that the only sound construction of the Act is, that the State shall pay only the 
expenses of such prosecutions as might be commenced after the promulgation of 
the Act, and receive only the fines and forfeitures accruing from such future pro- 
secutions. 

This construction frees the present case from all difficulty. The prosecution of 
McKeown was had, and the forfeiture accrued before the law in question was pro- 
mulgated ; the parish of Bossier paid, or is bound to pay, the expenses incident 
thereto. She is entitled to the resulting forfeiture as well ; otherwise, the law 
would have a retrospective effect, which is ever to be avoided, if possible, and 
never to be presumed. 
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SUPREME COURT OF LOUISIANA, 


A. Wesson & Co. & A. W. 


The decision in the case of Amis v. The Bank of Louisiana,9 Rob. 350, re-affirmed, to the effect 
residence in the State for_a sufficient time to acquire a*political domicil, is not required to mt 
person’s property from attachment, who is an actual resident of the State. 


PPEAL from the District Court of the Parish of Caddo, Creswell, J, 


MARSHALL. 


Landrum & Williamson, for plaintiff and appellant. Land, Hodge and hn | 


tin, for defendant. 

Bucuanan, J. The facts of this case are identical with those of Winter Ino, 
Works v. Toy, 12 An. 200. In that case we held, that a full uninterrupte 
twelve months residence in the State, is not required to protect defendant's pro. 
perty from being attached under the second paragraph of the 240th Article of the 
Code of Practice; and that the statutes of 1816 and 1818, relate to the acqui- 
sition of political rights’in this State, by immigrants from other States, This 
decision followed that of Amis v. Bank of Louisiana and others, 9 Rob. 350, in 
which a defendant, originally from Mississippi, who had made three crops on land 
belonging to himself in the parish of Madison, and had passed the greater part of 
the time in that parish: while the crops were growing, was held not to be suable 
in the parish of Orleans, although there had not been in his case that uninterrupted 
residence of a year in Louisiana necessary, says the court, to the acquisition of g 
political domicil. 

The decision in Amis v. The Bank, quotes as authority the case of Boone®, 
Savage, 14 La. 169, from which we may infer, that Judge Bullard, the organ of 
the court, did not consider the latter case, in which also he had taken part, as in 
eonsistent with the doctrine which he was enouncing. 

The facts of the case of Boone v. Savage, are coatertally different from those 
of Amis v. The Bank, and from the case at bar. The animus manendi could net 
possibly be presumed in favor of Savage, for he never removed at all, with his 
family, to the State of Louisiana, as both Briscoe and Marshall did. It is true, 
the court quoted the Acts of 1816 and 1818 respecting residence, but the quote 
tion seems to have been superinduced, by the attempts on the part of the defendant 
to establish a fictitious domicil in Carroll parish, by making a formal declaration 
before the parish Judge that he elected that parish as-his domicil and future rete 
dence. The court remarked that the Articles of the Civil Code under which that 
declaration was made, apply only to a change of domicil from one parish to the 
other, by a person already a resident of Louisiana ; and went on to observe, that 
the only enactments in our statute book, on the subject of the acquisition of & 
residence in this State, by one who has resided previously in another State, = 
the Acts of 1816 and 1818. Bullard & Curry, 286, 287. 

But the quotation was not at all necessary, for the decision of the question et 
Savage’s residence. For his acts being altogether irreconcileable with his 
ration, the latter should have gone for nothing, as only intended to defraud 
law. See Yerkes v. Broom, 10 An. 95. a 

In the case of The State v. The Judge of the Court of Probates, 2 Rob. Add 










which is one of those relied upon by the counsel for appellant, the Acts of 1816 
and 1818 constitute the basis of the decision, and it must be admitted that those 
Acts are there made the unqualified test of the meaning of the word “ residence” 
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a in every case in which that expression is used in our statutes. A party was there 
eld to be an insufficient surety upon an appeal bond, for want of residence, who Marsmax, 
had been many years established in business in New Orleans, but who absented 
himself every year during the summer season. 
This decision professed to be founded upon that in 14 La., but it clearly went 
uch further, and may be considered as distinctly overruled, as well as that of 
Rist v. Hagan, 8 Rob. 106, by the case of Amis v. The Bank of Louisiana. 
We adhere to the doctrine enunciated in that case. 
Judgment affirmed, with costs. 
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Joun R. Marsnart & Co, v. Toomas R. Sivpsoy, Sheriff, et als—Perer, 
Snoms & Co. v. Same.—Consolidated Cases. 


i In pointing out property to a Sheriff to seize, it is sufficient to inform him where the property is. 

Abare suspicion that there might be some difficulty with regard to the title to property pointed out, 
does not justify the Sheriff in refusing to seize—his neglect to seize is at his own peril. 

Where a party has suffered from the neglect of the Sheriff to make the seizure, he is only entitled to 
recover from the Sheriff, and his sureties, the exact amount he would have received, if the Sheriff 
had done his duty. 
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PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
R Land § Winans, for plaintiffs. H. B. Levisee, for defendant and appellant. 
f Merrick, C. J. “This is an appeal from a judgment against the Sheriff of 
i Caddo Parish, and his securities, upon his bond, for the misfeasance of the Depu- 
ty Sheriff in not executing two writs of fi. fa., placed in his hands by the plain- 
; tiffs. The judgment is for the value of two slaves, the property of Waddill, one 
of the judgment debtors of plaintiff, which had been pointed out for seizure to 
; the Deputy Sheriff, and were,” it is alleged, “spirited off, in consequence of his 
; failure to seize.” 

The judgment was in favor of the plaintiffs for $2,200, the value of the ne- 
groes, and the defendants appeal. 
It is contended that the property was not properly pointed out by the plaintiffs 
, counsel, and, therefore, the Sheriff was not liable for his failure to seize. 
: The testimony shows that the negroes had been hired out by an agent of the 
| debtor in execution to W. W. Harper, and that plaintiffs’ attorney directed the 
Deputy Sheriff to go immediately and seize the two negroes, and informed him 
7 that they would be pointed out to him by Mr. Harper, or his overseer, who were 
‘s expecting him. 
; This was sufficient. It was not necessary that the plaintiffs’ attorney should 





: accompany the Sheriff to point out the property. It was enough that he had in- 
formed the Sheriff where the property was. It then became the duty of the 

Sheriff to make the seizure. “As soon as the Sheriff has received the writ, he 

# ‘Must execute it, without delay, by seizing the property of the debtor, which he 
“f= shall find in his parish.” ©. P. 643. Instead of seizing the property without 
g delay, the Deputy Sheriff, it would seem, informed the father of the defendant in 
execution, that the fi. fa. had issued, and in consequence of this information, and 
the delay in seizing, the defendant in execution was enabled to remove the slaves. 
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It is further contended that there was doubt as to the title of the propa | 
pointed out, and, therefore, the Sheriff was not bound to seize the prope | — 
When the Sheriff was charged with the writ, and directed to seize, it does not an | _ 
pear that he made any objections on account of the title. A bare suspicion th 
there might be some difficulty in regard to the title, did not justify him in refy 
ing to seize. If he would justify his conduct, under the circumstances of 
case, he should show clearly, that the defendant in execution was not the owner gf | gxeouted 
the property. His neglect to seize was at his own peril. the benet 

Inasmuch as there were concurrent judicial mortgages, and the negroes could 
not have been sold without the costs and expenses incident to the Sheriff's sale, it PPE 
is contended by the defendant’s counsel, that the judgment of the lower court ig 
erroneous in allowing the plaintiffs the full value of the slaves. appellan 

We think this objection well taken. The Sheriff and his sureties are sued fo Mex 
the acts of the Deputy Sheriff. The plaintiff is only entitled to the exact amount sd held 
of damages he has sustained. He cannot recover more than he would have LS gestion 
ceived if the Deputy had done his duty. 1 Rob. 292, Bonnabel v. Bouligny; quditor 
5 N.S. 126; 9 An. 174. _* 

Plaintiff alleges that he informed the Sheriff that the property indicated, va —— 
all the property the defendant in execution possessed in the parish, and it is 
clear, on the facts disclosed in this case, that had the slaves been seized, the fee 
tors holding the concurrent judicial mortgages, would have claimed the applica: ihe argu 
tion of their portion of the funds (as they did in the case of the slave Fanny) to 
their own executions and judgments. 16 L. R.170; 5 An. 313; ©. P. 710, — 

Moreover, had there been a sale of the property, the costs of the executic 


:) 











made in effecting it, would also have been deducted. In this instance it would } al 
merely have been commissions on the amount of sale, as other property had been fe ben: 
seized, and the notices and advertisements would have occasioned no additic ad of 
expense. Making the proper deduction, and allowing plaintiffs their pro rata of od s 
the residue, they are entitled to recover $1,853, to be divided between them also am 
pro rata, There is no complaint as to the allowance of interest, and we will re a 
der the judgment in the same form as that appealed from. BE oc 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment tik 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and " hei 
decreed, that said John R. Marshall § Co. have and recover of the said defend- tc 
ants Thomas R. Simpson, John P. Hailey and Henderson Markham, in solido, the for the 
sum of one thousand and fifty-four dollars and twenty five cents, with five per fhe inte 
cent. interest thereon, from the 2d day of January, 1857, until paid; and that df pro; 


Peet, Simms & Co. also recover of the same defendants, 7n solido, the sum of seven 
hundred and seventy-eight dollars and seventy-five cents, with like legal interest = 
thereon, from said 2d day of January, 1857, until paid ; and that the said defend ign 
ants pay the costs of the lower court, and the said plaintiffs the costs of the | . 


appeal. inst 
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Succession or Joun Boyp, deceased. 


Aoreditor of an estate, whose debt operates as a judicial mortgage, and is ina twelve months bond 
‘executed by the deceased, cannot cause the property of the succession to be sold for cash, without 
the benefit of appraisement, to satisfy his claim. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J, 
Matthews § McFee, for plaintiff. McGuire § Ray, and S. G. Parsons, for 
t. 

Mernicx, C. J. The appeal is taken in this case by Joseph P. Crosby, a credi- 
tor holding a twelve months bond executed by the testator, John Boyd. The 
question for our solution is thus stated by the appellant’s counsel, viz, “ Has a 
qeditor of an estate, whose debt operates as a judicial Mortgage, and is in a 
twelve months bond executed by the degeased, a right to have property of the 
mecession sold for cash at the first offering, unless it brings the amount of the 

isement on the inventory, according to the Article 990 of the Code of Prac- 
tice?” He contends for an affirmative answer. Although there is much force in 
the argument that the obligation of the testator to submit his property for sale 
at the expiration of the twelve months bond for cash, without the benefit of ap- 
praisement, devolves upon his heirs, and legatees, and that it is unjust to compel 
the creditor to await a second sale on a twelve months credit, yet we think that 


‘the law has not accorded to such creditor, by a proceeding against the executor, 


faculty of causing the property of the succession to be sold for cash, without 
the benefit of appraisement, for these reasons: the twelve months bond was the 
bond of John Boyd. Had he been alive at its maturity, his property could have 
been sold without the benefit of appraisement ; but John Boyd died, and his estate 
yas cast by the operation of law upon his heirs, executors and legatees, persons 
who were neither parties to the judgment, nor the twelve months bond. The judg- 
ment could only be made executory against the heirs by a new proceeding, which 
ws likewise necessary to compel the executors to pay the twelve months bond. 
The heirs and legatees had rights also in the property of the succession, which 
were to be divested by the sale. Hence, the provisions of the Code of Practice 
for the sale of the property of successions, became applicable in order to protect 
the interest of the creditors, heirs and legatees, and the rules in regard to the sale 
of property under executions could not well be applied; for it was no longer a 
proceeding between the debtor and creditor, but one in which several persons 
were interested, none of whom were parties to the original suit. 

Again, suppose a sale should be ordered, at the instance of a creditor, upon a 
twelve months bond, as prayed for in this case, and property were sold at his 
instance sufficient to pay his debt. The money then would be paid into the hands 
ofthe executor or administrator, and the latter would file his tableau of distribu- 
tion. Now, the Code does not give the creditor upon a twelve months bond, any 
privilege upon the property of the deceased, and the money made with so much 
tare would go to the payment of privileges and superior mortgages, if there 
were any. , 

As the legatee by particular title, is not liable for the debts of the succession, 
tcept in certain cases, it would seem that he must have (as a consequence) the 
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right to protect his legacy from the claims of the creditors, and force 
provoke the sale of other property, except in the cases specially provided, 
Thw in reference to a twelve months bond between plaintiff and defendant wo 
not therefore apply, and the party would be driven to demand of the J 
decree for the sale of such property as might be subject to be sold. ©. @,y 
1627, 1628, 1635. 

The District Judge did not therefore err in ordering the property to baal 
subject to the appraisement, according to Article 990 of the Code of Practigg: 
Neither do we see any error in the decree directing it to be sold, subject to the 
lease made by the executor. It is conceded that the estate is solvent, and therej 
no doubt but a sale of a small portion of the property, in this form, will fe 
sufficient to pay all the debts. The incumbrance does not seem calculated to pra 
judice the creditor for so small a debt, and no other parties make objection to 
same. or 

It is impossible always to ascertain what amount of property will be require 
to be sold for the payment of the debts. This can only be judged of by approxi- 
mation, and it must of necessity be abandoned to the prudence of the Judge i 
each in individual case. He does not necessarily err when he orders enough to be 
sold to pay the debts and meet probable contingencies. 

Neither can the residuary legatees or heirs complain, if, after having ordered the 
movables to be sold, which are insufficient to pay the debts, or are unreasonably 
delayed in their collection, he orders slaves to be sold. OC. C. 1154. 

They can relieve themselves from such order by paying the debts themselves, 

We think the District Judge has exercised the discretion vested in him by lay 
in a judicious manner in this case, and that the judgment of the lower court 
to be affirmed. We do not deem it important to consider separately te oe 
points made in this case. 

This decision must not be considered as in any manner affecting the decisions 
this court, in reference to the executory process on special mortgage, where the 
mortgagor is deceased. + 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, with costs. 
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Henry Puetps v. James C. CoccEsHatt et als. 


Where an attachment has wrongfully issued, the party whose property was improperly attached is 
titled to recover the amount of Attorney’s fees, which he has paid to have the attachment di 
and all other actual damages which he may prove. 


PPEAL from the District Court of the Parish of Morehouse, Richardsonds 
McGuire & Ray, for plaintiff and appellant. S.G. Parsons, for defendant 
Srorrorp, J. The plaintiff sues the defendants upon an attachment bond’ 5 
damages alleged to have been sustained by reason of the wrongful suing out ‘ 
an attachment process. . 
The attachment was dissolved, the plaintiffs therein having failed to sustain theit 
averment that the defendant in attachment (the present plaintiff) was about to 
leave the State permanently. 
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j “There was judgment in the present suit, in pursuance of a verdict, for three 


It being shown that the attachment wrongfully issued, the party whose property 
was improperly attached is entitled to recover the actual damages proven. 

He has shown that the services of an Attorney, in dissolving the attachment, 
caused him an expense of one hundred dollars. This should be added to the sum 
awarded by the jury. Littlejohn v. Wilcox, 2 An., 620; Penny v. Taylor, 5 An. 

4, 
al want of amicable demand was pleaded in limine litis ; but the demand was 
resisted. ‘There is no occasion, therefore, to charge the plaintiff with costs. It is, 
therefore, ordered and decreed, that the judgment of the District Court be avoided 
and reversed, and that there be judgment for the plaintiff against the defendants 
in solido for the sum of one hundred and three dollars, and the costs of suit in 


poth courts. 


Dow & Watss et al. v. Harpy & McDonazp, Executors, et al. 


An appeal will be dismissed if all the parties interested in maintaining the judgment of the court below, 
are not mentioned in the appeal bond. 


PPEAL from the District Court of the Parish of Claiborne, Land, J. 
Copes § Ludeling, for plaintiff and appellant. McGuire § Ray, for defen- 
dant. 

Bucuanan, J. There are two motions to dismiss the appeal in this case, of 
which it is only necessary to notice one—that filed by the executors. This motion 
is grounded upon the want of an appeal bond in favor of the parties in the cause, 
who are the real parties in interest. 

This is an oppositioa to the admission by the executors, as good claims against 
the succession, of four drafts of the deceased, in favor of William A. Drake, Jr., 
for one thousand dollars; of Henry Drake, for two thousand and eighty-seven 
dollars and thirty-eight cents ; of Jasper Gibbs, for five hundred dollars ; and of 
the Trustees of the Minden Male Institute, for fifteen hundred dollars. The judg- 
ment of the court below dismissed the oppositions, and directed the executors to 
pay the drafts. From this judgment the opponents appeal. 

It is plain that the holders of the drafts in question are the parties interested 
in maintaining the judgment appealed from. Three of them are held by the 
payees, William A. Drake, Jr., Henry Drake, and Jasper Gibbs ; and the fourth is 
held by an endorser, J. H. Cunningham. One of these parties, Cunningham, is 
not mentioned as obligee in the appeal bond; and another, Gibbs, is only men- 
tioned in his capacity of tutor of his children, who are heirs at law of the de- 
ceased, but not in his individual capacity. 

The motion must, therefore, prevail. 

Appeal dismissed, at costs of appellants. 
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Moses S. Guice v. F. P. Srusss and Bono, Sheriff. 


yi 


When an appearance bond bas been duly forfeited, the appearance of the accused at a oie 
of the court to stand his trial will not liberate the security from his liability. 


PPEAL from the District Court of the Parish of Morehouse, Mayo, J. 
Todd & Brigham, for plaintiff and appellant. F. P. Stubbs, for appelless. 


Coz, J. This is an injunction suit; the facts of the case will be briefly de 


tailed. A bill of indictment for larceny was found against one M. A. Guite af 
the May term, 1856, of the District Court. He gave a bond for one thous] 
dollars, conditioned for his appearance with the present plaintiff, as his 

The bond was subsequently forfeited for non-appearance, and judgment wag rep. 
dered against the parties thereto. 

The jury having been discharged for the term, the accused appeared at the 
same term of court, at which his bond had been forfeited, and demanded a trig 
by jury and that the judgment be set aside. 

On account of the discharge of the jury, the court could not grant hima tra, 
and refused to set aside the judgment, whereupon an appeal was taken to nd 
court and the judgment was affirmed. 11 A. p. 605. © 

An execution having been issued, this injunction was sued out by plaintiff whe 
was security on the bond ; he represents that his principal the accused hag 
peared in court, when a jury were present, since the termination of the suit upm 
the bond, and demanded his trial, which was refused ; he prays therefore that th 
execution on the bond may be perpetually injoined, and that he may be liberated 
from liability upon the bond. 

It appears that when the accused presented himself for trial, the State was nu 
ready on account of the death of one of the witnesses and the absence of others 
from the state. 

The statute authorizes the setting aside of the judgment at the same term of 
court upon the appearance, trial and acquittal, or upon the appearance, trial, com 
viction and punishment of the party accused. Revised Stat. p. 170. 

The accused by his own fault had prevented a trial, when the State might have 
been ready ; he had rejected his right to a speedy trial. 

He cannot then complain that the State is not ready, when he has thrown ob 
stacles in the way, that have delayed the trial, until the witnesses have left th 
State. 

Appellant complains that the judgment allows ten per centum interest on the 
amount injoined, instead of eight per centum. 

It does not appear that this error was called to the attention of the lower court, 
and as the amount of the difference of interest is small, the maxim de minimis wil 
apply. 

Judgment affirmed. 
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E. R. Cory v. Atten W. Epprys. 







The principle in the case of Hollander, v. His Creditors, 6 An. p. 669, re-affirmed, to the effect that all 
the privileges created by Art. 3184 C. C. as amended by the Act of 1843, are equal in rank, except 
the privilege for the wages of the overseer, which is declared by the Act to be superior to that of 
the furnisher of supplies ; this exception evidently confirms the rule. 


ce 


PPEAL from the District Court of the Parish of Franklin, Barry, J. 
T. S. Crawford, for plaintiff. W.H. Hough, for defendant and appellant. 

Srorrorp, J. Both parties were aware of each other’s privilege upon the cot- 
ton raised by the common debtor Tiffee, which was shipped by the defendant, and 
there was no such bona fide sale of that lot, to either of them as to defeat the pri- j 
vilege of the other. 

The nett proceeds of this cotton in defendants hands ($264 27) must, therefore, 
be treated as subject to the privileges of both. 

“ All the privileges created by Article 3184 of the Code as amended by the 
Act of 1843, are equal in rank, with the exception of the privilege for the wages 
of the overseer, which by the second section of that Act is declared to be superior 
in rank to that of the furnisher of supplies ; this exception evidently confirms the 
rule.” Hollander v. His Creditors, 6 An. 669. The plaintiff had a privilege upon 
the cotton which produced the fund aforesaid, for $300 ; the defendant for $200. 
Dividing the fund pro rata between them, the plaintiff is entitled to a judgment 
for $158 55. 

It is, therefore, ordered, that the judgment of the district court be avoided and 
reversed; and it is now ordered and decreed, that the plaintiff recover from the 
defendant the sum of one hundred and fifty eight dollars and fifty-five cents, with 
five per cent. interest from the 3d May, 1853, until paid, and the costs of suit in the 
district court ; the costs of this appeal to be paid by the plaintiff and appellee. 
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Antornette Bovtarp v. Mereprra CaLHoun. 


An employer is not responsible for acts of his overseer, which are not done in discharge of duties for 
which such overseer was engaged ; nor is he responsible for the acts of his slaves used by his over- 
seer, to assist him in the performance of such unauthorized acts. 

In a suit brought by plaintiff to recover damages against a planter for the violent ejection of herself from 
her house, the removal of her goods, wares, and merchandize from her store, and the destruction of 
the store itself by defendant’s overseer and slaves—Held : That testimony going to show that the 
business carried on by plaintiff consisted chiefly in illegal traffic with slaves, was admissible to rebut 
the claim for damages. 

The owner of a slave is not liable for exemplary damages for any offence, or quasi offence, of his slave, 
unless the slave, in committing the offence, acted under the command of his master, who thereby 
became an active participant in the tort or crime done. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J 
Hyman § Cazabat and W. B. Lewis, for plaintiff. T.C. Manning, J. H. 
Overton and Ogden § Ryan, for defendant and appellant. 

Bucuanan, J. This is an action sounding in damages for a tort committed by 
defendant's slaves. 

The petition charges, that by the advice and procurement of the defendant, 
certain white men, named Murray, Shelton, Johnson, Hamilton and Houton, to- 
gether with about twenty-nine slaves, all belonging to defendant, and of which 
slaves nine were designated by name, came to the residence of plaintiff, in the 
night of the 19th May, 1856, and forcibly and violently ejected her from her 
house, and removed her stock of goods, wares and merchandize, from a store 
which she kept there ; which, together with the person of plaintiff, the said white 
men and slaves placed in a flatboat, and turned the same adrift in the Red River. 
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Petitioner further alleges, that she had in her house two thousand dollars 
which the said white men and slaves took possession of, and have never returnal 
to plaintiff; and further, that the said white men and the said slaves, acting b 
the advice of the said Meredith Calhoun, did set fire to plaintiff’s house, and 
sumed the same, with its furniture. The plaintiff lays her damages at ‘* 
thousand dollars. 

The case has been before two juries. The first time there was a mis-trial; 
the second jury has returned a verdict of five thousand dollars ; from which fe 
fendant appeals. 

The evidence shows that plaintiff resided and kept a small assortment of gro. 
ceries, dry goods, etc., in a shanty, of the meanest description, which her husband 
had put up many years ago upon the river bank, on land of the estate of Hick 

man, and for which he, and his widow after his death, covenanted to pay the pro- 
prietor of the land an annual rent of five dollars. 

The defendant is a planter, having four cotton plantations, lying contiguons to 


each other, on the opposite side of the Red River from the plaintiff, and all front. — 


ing the river. Although the defendant himself resided on’one of these planta 
tions, they were all under the superintendence of a general manager, Mr. Benjq. 
min ; and each of the plantations was provided with a separate overseer, 

For reasons which will be seen, when we come to examine a bill of exceptions 
in the cause, Dr. Murray, a planter, living immediately contiguous to plaintiff, 
and Mr. Benjamin, the manager of the defendant, determined to remove the plain- 
tiff and her stock of goods from the shanty which she occupied, and after ship- 
ping her and them on board a flatboat, to demolish the shanty itself. This pro 
ject was executed in the night of the 19th May, 1856. The parties present and 
aiding in its execution were four in number, namely: Dr. Murray, Johnson and 
Swim, two of the defendant’s overseers, and Hamilton, a herdsman, or cattle-mind- 
er, in the employ of defendant. The two overseers brought with them, by direc 
tions of Benjamin, a force of ten each of the slaves attached to the plantations 
of defendant, under their charge, to do the laboring work of the removal of plain- 
tiff’s goods from the shanty to the flatboat. There is no proof whatever that 
any money of plaintiff was taken, as alleged in the petition. 

The first question that we have thought proper to be examined, is one of fact, 
Was it by the advice and procurement of the defendant that the acts just de 
tailed were committed ? 

It is certain that the defendant was not present in person at the scene of the 
outrage. The plaintiff’s petition declares that he was not present, by enumerat- 
ing those who were present. It is true that two witnesses of plaintiff, Mrs. Ham 
alton and Mrs. Shelton, declare that he was present ; but their evidence is very 
satisfactorily shown to be false in this particular. And it is proved, by two wit 
nesses, that the defendant, so far from advising the invasion of plaintiff ’s rightsof 
property and the violence to her person, on this occasion, distinctly refused to give 
them his sanction, when applied to for that purpose. Mr. Benjamin says: “I was 
present when Dr. Murray proposed to defendant to remove plaintiff forcibly, and 





his reply was, that the act would be outrageous and illegal, and that he would — 


have nothing to do with it.” And Johnson, in giving an account of the arrange 


ments between himself and Benjamin, for the foray upon the plaintiff, tells us that — 
Benjamin enjoined him “ not to say any thing to defendant about it.” Swim, — 
the other overseer concerned in this affair, says: “He never had any convers® — 
tion with defendant about this transaction previous to its occurrence.” Dr. Mure — 
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men: “The first proposition for the removal of plaintiff was first talked of 


defendant’s, between Mr. Benjamin and witness, either by boxing up her goods 
and by hauling them off, or by putting them in a flatboat. Defendant was after- 

wards‘sent for by witness and Benjamin, and consulted in the matter. * * * * * 
Defendant said in substance that he would have nothing to do with her forcible 
removal ; that he had prosecuted her in Natchitoches, and would probably get 
het off in that way. Thinks he made a statement to the effect that she was a 
woman, and he would not resort to any violent means of removal.” Again, in 
evidence taken under commission, Dr. Murray says: “After Mr. Calhoun re- 
fused to participate in the removal of plaintiff, he immediately left the company 
and went to his own room ; that the way Mr. Calhoun had come into the room 
was, that Mr. Benjamin and witness had sent for him. The conversation was 
still continued after Mr. Calhoun had left the room ; that Mr. Calhoun, as wit- 
ness had already stated, refused to have any thing to do in the transaction, but 
did not peremptorily forbid any others from proceeding in the matter at that 
time.” 

We consider, therefore, that the plaintiff has failed to prove the allegation of 
her petition, that the tort complained of was perpetrated by the advice and pro- 
carement of defendant ; but, on the contrary, it is proved that it was not by his 
advice and procurement. 

Conceding that, under Art. 180 of the Civil Code, the master is answerable for 
all the damages occasioned by an offence or quasi-offence committed by his slave ; 
and that this liability attaches, as decided in the case of Collingsworth v. Coving- 
ton, 2 An. 406, whether the owner could have prevented the damage complained of, 
or not ; we are next to enquire what pecuniary loss the plaintiff is proved to have 
sustained by the acts of defendant’s slaves in the premises. Those acts consisted 
in removing the plaintiff's property from her house to the flatboat ; and in de- 
stroying her house by fire. Those were acts committed under the orders of de- 
fendant’s overseers, who were persons set over the slaves by their master, and to 
whose orders they were accustomed, as well as obliged, to yield obedience. We 
should, therefore, not consider these acts, under the circumstances, as acts of the 
slaves themselves, properly speaking, but rather as acts of the overseers, for which 
defendant is not bound, because they were not acts done in the discharge of the 
duties for which those overseers were engaged. (C. C. 2299.) But defendant had 
notice from Benjamin and Murray, of what was in contemplation ; and, although 
he disapproved of it, and although it is not proved that he had any notice of the 
intention of his manager, to employ any of his slaves in the execution of the pro- 
ject, yet we think that, having such notice, he ought to have, in the words of 
Murray,“ peremptorily forbidden ” the taking of his slaves for any such purpose ; 
and not having done so, he is responsible for the acts above enumerated as acts 
committed by his slaves. 

We are next to enquire, what is the legal extent of such responsibility? By 
Article 180 of the Code, the master is answerable for all the damages occasioned 
by an offence or quasi-offence committed by his slave. (Les maitres seront tenus 
de réparer les dommages causés, etc.) We find nothing in the terms of this Ar- 
tiele, or of the following one, which extends the doctrine of exemplary, vindictive, 
or punitory damages, to this class of responsibilities ; with the single exception 
of the case where the tortious or criminal act has been committed by the slave, 
by the express command of his master. In which case we may perhaps imply the 
doctrine from the terms of Article 181; and from the consideration that, in the 
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case mentioned, the act of the slave would be, in reality, the act of the 
and the slave merely a tool in the hands of the master. : 
But to extend an accountability so indefinite as that for vindictive damages, of ex 
other cases than those in which the owner of the slave was an active cause 
in the tort or crime committed by the latter, would constantly expose the walla If 
to ruin by the acts of a vicious slave, without any fault of his own ; and would timen 
thereby operate as the greatest of discouragements, to the holding of that species the se 
of property ; a consequence which we conceive to be at variance with the policy in th 
of the law of Louisiana. Sp 
None of the witnesses estimate the actual loss sustained by the plaintiff at’morg plary 
than one thousand dollars ; a lumping estimate, with very imperfect data to sup. | snarl 
dama 
was | 
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port it. It is proved, that in fifteen days after this event, the plaintiff was ree. 
tablished at her old stand, with all her furniture, stock of goods, etc., about her, 
just as they were before the fire. 

There is a bill of exceptions in the record, to the refusal of the district court to 
permit the defendant to offer, in mitigation of damages, proof of the nature ang 
character of the business carried on by plaintiff; that it consisted chiefly of ile 
gal trafficking with slaves. Much evidence of this kind, contained in 
was ruled out by the district court ; but comes up in the record, marked with 
cross lines, or enclosed in brackets. We are of opinion that this evidence should 
have been admitted, to rebut the claim of exemplary damages. The mischiefs to 
our agricultural population, arising from shops kept by unprincipled white people, 
where whiskey is furnished to slaves in exchange for articles pilfered from their 
masters, have been frequently the object of legislative attention. Such traffic is 
prohibited under very stringent penalties ; and in some of these statutes, rules of 
evidence, highly favorable to the prosecution, have evinced the legislative sense of 
the importance of repression, and of the difficulty of conviction. The nature of Wa 
the traffic, almost exclusively nocturnal, with parties incompetent as witnesses, 
makes it peculiarly hard of detection. 


Having before us in the record this excluded testimony, which we think should a 
have been admitted, it is unnecessary to remand the cause on that account. We no 
have examined it, and find that it contains abundant proof that the plaintiff was pa 


habitually, and notoriously engaged in an illegal traffic with slaves. 

Parties should present themselves in court with clean hands ; and one, who ap A 
pears as a suppliant to the justice of her country, for enormous vindictive dam- 
ages, based upon a violation of sacred rights, guaranteed to her by the constitution af 
and laws of the land, should take heed that no habitual violation of those laws on 
her own part, has made her a nuisance to the community in which she resides. 

It is, therefore, adjudged and decreed, that the judgment of the district court. 
be reversed, and that plaintiff recover of defendant one thousand dollars, with 
costs of the court below ; those of appeal to be paid by the appellee. 

Coxe, J., concurring. Inasmuch as plaintiff sought to recover, not only actual 
damages, but also smart money, I am of opinion defendant was entitled to intro | 
duce testimony relative to the character and occupation of plaintiff, in mitigation 
of the exemplary damages. 

The philosophy of punitory damages is based upon the effect of the unlawfal 
act, in outraging the feelings of the sufferer ; and also upon the justice and neces 
sity of punishing beyond real damage to the person or property, him who has mo- a 
lested, and injured one pursuing avocations not reprobated by the State, or per- % 
forming all the obligations of good citizens, and, therefore, specially under the 
protection of the law. 
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~ _grrules of law ought to be established upon equitable principles. 


Ps 3 


’ There would be neither reason nor common sense in allowing the same amount 
f exemplary damages for a tort against one whose illegal acts were its exciting 
as against a good citizen. 

‘If injury to the feelings be considered in estimating the damages, then the sen- 
timents and delicacy of the hardened violator of the law, are not to be valued at 
the same rate as those of the citizen who obeys the laws of his country. I coneur 
jn the opinion of Mr. J ustice Buchanan. 

Srorrorp, J., concurring. Whatever may be the doctrine concerning “ exem- 
plary damages,” in cases against the wrong-doer himself, I think it clear that 
smart money, as it is termed, (that is, punztory, as distinguished from compensatory 
damages,) cannot be levied upon a master for the act of his slave, to which he 
was not privy. 

The evidence fails to satisfy my mind that Calhoun was privy to the acts of his 
slaves, done to the injury of plaintiff; and his overseers were not acting in the 
scope of their employment. 

One thousand dollars appear, from the testimony, to be an ample allowance to 
cover the real, or actual damages suffered by the plaintiff. 

I am, therefore, able to concur in the decree, without expressing an opinion 
upon the admissibility of the evidence offered, to show the plaintiff's habitual bu- 
siness and character. 


Warren L. Camppett v. Oscar Rovsreo—Satty W. Nort, et als., Gar- 
nishees.—ANprEW McDoveatt, Intervenor. 


Awife separated in property from her husband, when sued upon an obligation contracted by herself, 
cannot, in bar to the action, plead that the decree of separation had not been advertised, and that 
no fi. fa. had issued upon her judgment; these objections might properly be raised by third 
parties. 


PPEAL from the District Court of the Parish of DeSoto, Creswell, J. 
Land § Winans, for intervenor and appellant. J. B. Elam, for defendant. 

Cots, J. The plaintiff, the judgment creditor of the defendant, Rowbiew, eaused 
a fi. fa. to issue on his judgment from the Fourth District Court of New Orleans, 
to the Sheriff of the parish of DeSoto, and garnisheed W.C. Peyton, and others ; 
and afterwards, by an amended petition, garnisheed Sally W. Nott and R. A. Nott, 
her husband. 

R. A. Nott answered, for himself and wife, the interrogatories propounded by 
plaintiff, as follows : 

“That they are indebted to Oscar Roubieu in the sum of about two thousand 
dollars, more or less, the exact amount of which he will forward to the Clerk, be- 
fore the trial of the case.” 

Sally W. Nott, denying the right of her husband to answer for her the inter- 
rogatories, answered, that to the best of her recollection, at the request of. her 
husband, and with him, she signed a note in favor of Oscar Roubieu for about 
two thousand one hundred and eighty-seven dollars and fifteen cents, due about 


87 
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the first of April, 1855, which she thinks is negotiable, and has been } 

has been transferred.” “That this is all the debt she ever owed Roubiew.” 
Andrew McDougal intervened in the suit in garnishment ; alleging hi 

be the owner of the note, having obtained the same in the regular course of ba 
ness, and prayed for judgment against her for its amount. 

The liability of Mrs. Nott is the sole question, presented by the parties, for om 
solution. 

She was, some years ago, separated in property from her husband. 

The separation of property, her sole signature to the note, and the negleet ty . 
file an answer, when alone sued upon the obligation, denying the consi 
have accrued to the advantage of her separate estate, raise the presumption th 
the consideration of the note benefited solely herself. 

This presumption becomes conclusive when conjoined with the recoguition i 
her response to the interrogatories, that she owed to Roubieu, the payee, the bs , 
created by the note. 

‘It cannot abstract from the cogency of the conclusion, that the decree of 
ration was not advertised, and no fi. fa. issued, These are objections to be 
more properly by third parties, than by the one whose duty was to have had the 
decree advertised, and the fi. fa. issued. 

It is, therefore, ordered, adjudged and decreed, that the judgment be —e 
as follows, to wit; That Andrew McDougal, the intervenor, recover of Sally 
Nott, two thousand one hundred and eighty-seven dollars and fifteen cents, vid 
eight per centum interest thereon, from the first of April, 1855, until paid, ly 
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a credit of one hundred and eighty-eight dollars and fifty-six cents, paid April “ 
1855, and the costs of his intervention. 

It is further decreed, that the judgment, so amended, be affirmed, and that say 
W. Nott pay the costs of appeal. 
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W. B. Hyman v. L. Bamey et als. y 


A call in warranty will not be allowed after the case has boon sot, ant called up for trial. 

In an action, “en declaration de simulation,’’ where plaintiff has alleged the utter insolvency of defen 
qant—Held ; That authentic acts of sale of land and slaves to defendant, are admissable in 
to establish the fact of his solvency, and consequent ability to make the purchase of the oe 
controversy. * 

A party claiming title under a Sheriff’s sale made by virtue of a fi fa. in support of his ttle, mm 
produce not only the sale of the Sheriff, but also the writ of execution, the Sheriff’s return and 
judgment. 

The Act of 1855, with regard to the effect of Sheriff’s sales, does not make the original, or copy of tach 
a sale, sufficient proof, in itself, of a title translative of property. 


* 
e. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
W. B. Lewis and A. Cazabat, for plaintiff. Ryan & Osborn, for 
and appellant. 







Coxe, J. This is a petitory action, conjoined with an action en declaration 
simulation, to recover a certain tract of land, which plaintiff avers he purchal 
at Sheriff’s sale. - 2 


ene see a¢es car 





Page 
>> 


2F * FES WREEF Ls EF .K 











ALEXANDRIA, AUGUST, 1858. 
fete 


~~ On the trial, defendant asked leave to call W. Waters, Jr. in warranty ; and on 
of the Judge, a bill of exceptions was taken to his opinion. 

~The court did not err ; the call in warranty was offered to be filed, after the 

tase had been set by consent, and called up for trial by the consent of counsel on 

pth sides 

It was.in the power of defendant to have asked for the call in warranty at an 
earlier date, and not to have waited until the permission to make the warrantor a 

would have operated a continuance. 

Besides, Waters, in his sale, expressly limits his warranty to his own acts and 
those claiming under him ; defendant had then no right to call him in warranty, 
because plaintiff does not claim under Waters ; but by virtue of a purchase made 
of the rights and title of defendant. 

There is, also, a bill of exceptions to the refusal of the court, to permit the 
defendant to “establish, by authentic acts of sale to the deceased Merrick Mail- 
lon, in her lifetime, that she owed a valuable property in lands and slaves ; from 
the revenues of which, she was able to make the purchase of the land in contro- 
“a court erred. One of the principal objects of the suit was to declare the 
sale to Maillon simulated, and plaintiff, in his petition, alleged that “ she had 
neither means nor money to buy property.” Defendant, as the administrator of 
her estate, was then entitled to contradict this averment, which was also sought to 
be sustained by proof. 

It is unnecessary now to express an opinion upon the merits of the cause, for 
plaintiff has shown no title, and he has no right to force defendants to exhibit 
their title, until he has established an adequate interest in the land to authofize 
it. 

Plaintiff pretends to have purchased the land at Sheriff's sale, on the 7th of 
April, 1855, by virtue of an execution issued out of the District Court of the 
e4 parish of Rapides, on a judgment of A. Lilly v. S. E. Cuny et al., wherein defen- 
we dant, Bailey, was a judgment debtor. 

The only evidence of such a title is the Sheriff's deed of sale of the land to 

This is insufficient. . It is incumbent on a party, claiming under a sale by vir- 
df tue of a fi. fa., to produce the writ of execution, the Sheriff's return, and the 
jndgment. 

The Sheriff’s sale proves that the Sheriff pretended to sell certain property ; 
but it is a mere executive act, depending for its validity upon the judgment.of 
4 competent court and an execution, issued in virtue of the mandate of the court. 

The presumption of omnia recte acta applies to the sale of a Sheriff, so far as 
the formalities of law are concerned, which his duty required him to follow in 
making the sale ; but it is not a sequence from this, that he did not act in error, 
and make the sale under a forged copy of a pretended judgment. 

See. 3 of the Act of 1855, relative to Sheriff’s sales and writs of fieri facias, 
approved March 15th, 1855, gives the same effect to a copy of a Sheriff's sale, 
duly recorded and certified, as to a duly certified copy of an authentic act ; but 
does not make the original or copy sufficient proof of itself, of a title translative 
of property. Davis v. Wilcoxen, 5 An. 584. 

The judgment shows the nature of the decree of the court ; the writ of execu- 
tion is the authority given for making the judgment effective ; and the Sheriff's 
return shows what was done under the execution. Dede v. Boguille, 8 An. 138. 
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Bamey. 
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It is, therefore, ordered, adjudged and decreed, that the judgment be 
and reversed. And it is further decreed, that this cause be remanded to ¢ 
court for further proceedings according to law, and the principles enumer 
this opinion. And it is further decreed, that the appellee pay the costs 
peal ; those of the lower court to abide the event of the final decree. 











Dunn & Yates v. G. M. Branner. a 


A steamboat will be held liable for obligations incurred during a trip, whether the trip was ie 
by the owners or not. 

The bill of lading does not create the contract between the shipper and the common carrier: ; Wha 
been adopted as a convenient mode of establishing the contract, but is not an exclusive opetih 
evidence. re 

A steamboat is responsible for money deposited by travelers, when the deposit is a necessary one, 

A person receiving a voluntary deposit is liable only for gross negligence or fraud. 4 
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PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J, 

Hodge & Austin, for plaintiffs and appellants. J. G. Campbell and J. 2 
Smith, for defendant. 

Coxe, J. Plaintiffs delivered to Captain Newsom, of the steamer Belle Gate 
two packages of money ; one containing five thousand dollars, the other thirty 
dollars, to be carried from New Orleans to Shreveport. 

At the arrival of the boat at the port of destination, the package of five 
thohsand dollars was missing. Newsom was then arrested on the charge of = 
ing embezzled it. 

Having signed a bill of lading for the package, he was liberated. Phainfil 
then being in possession of the bill of lading, caused the boat to be sequestered. 
Bryan, the owner of the Belle Gates, being absent from the State, his son-inday, 
the defendant, in order to relieve the boat from seizure, entered into the following 


agreement : 
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“Srare or Lovistana, Parts or Cappo, 
“ Be it remembered hereby, that we, the undersigned, have this day fully at 
justed all things in relation to the seizure of the steamer Belle Gates, for the low 
of deposit of five thousand dollars by Dunn § Yates, for which she was seize. 
The terms of this adjustment are as follows: Dunn § Yates agree to taketh 
bills of the steamer Belle Gates, one for the sum of two thousand five hundred 
and twenty-two dollars and twenty-two cents, at forty days from date, and om 
for two thousand five hundred and thirty-three dollars and thirty-one cents, at sit 
ty days after date, both payable at the counting house of John F. Wyche &@a, 
New Orleans, Louisiana, to Dunn § Yates or order. These bills are taken by 
Dunn & Yates in full discharge of their claim ; and the said George M. Brannét, 
in consideration of the discharge of the seizure of said boat by Dunn & Yala, 
hereby agrees that he will and does guarantee the payment of said bills at mate 
rity. It is further agreed, that Dunn § Yates will pay all the court costs of the 
seizure of said boat Belle Gates. 
January Ist, 1857. “G 
(Signed) Dunn & Yates, 
Gzorce M. Branner 
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: “ aceordance with this convention, the plaintiffs at once discharged the seques- 


tration, and afterwards dismissed the suit at their cost ; and two notes were given, 
by Captain Newsom, for steamer Belle Gates and owner, for the amounts 
in the agreement. 

These notes were protested at their respective maturities for non-payment, and 
the present suit was instituted against Branner, upon the guaranty contained in 
the agreement. 

There was judgment for defendant and plaintiff has appealed. 

The grounds of defence of defendant, to free him from liability, will be briefly 


1. It is contended by defendant, that Newsom, during the absence of Bryan, 
took possession of the Belle Gates, without authority, and received a cargo at 
New Orleans for Shreveport. 

Even, if it be conceded, Newsom was not authorized by any express power, to 
ran the boat on that trip ; still Bryan had left Newsom with such control over 
per, as to enable him to start her on a voyage. Bryan, having thus placed it in 
his power, to deceive the public, ought not to complain, if his boat be held liable 
for the obligations incurred by her during the trip. 

2. Appellee avers, that by the instigation and fraud of plaintiffs, the bill of 
lading was fraudulently signed by Newsom, to liberate himself from arrest ; and 
was executed at Shreveport, after the completion of the voyage, and ante-dated 
to the date of the departure of the boat from New Orleans. 

That on the bill of lading thus illegally obtained, the boat was sequestered. 

_ Under the belief it was a legal seizure for the breach of a lawful contract, he 
entered into the agreement for the purpose of releasing the boat; and when the 
facts were communicated to him, he notified the plaintiffs to proceed against the 
boat. Defendant relies on Articles 1814, 1835, 1840, and other provisions of 
the Code on error and fraud. 

The record does not sustain the averment of appellee, that he was not cogni- 
sant of the ante-dating of the bill of lading, and of the other facts of the case; 
‘on the contrary, it shows he was probably acquainted with all of them. 

Probst, a witness of defendant, says, he feels confident that defendant knew all 
the facts before he signed the guaranty. 

The responsibility of appellee exists, whether the facts of the case were known 
to him or not, because the boat was liable for the restitution of the lost package, 
and the security of defendant was, therefore, to guaranty a legal claim. 

It does not appear clearly, if the plaintiffs were to pay the boat for the trans- 
portation of the money or not, although it may perhaps be inferred from the evi- 
dence, that compensation could have been demanded and recovered. 

McClelland, the Clerk of the boat, testifies : “That on the evening of the 20th 
of December last, while the said boat was lying at New Orleans, Mr. Dunn, of 
the firm of Dunn § Yates, came on board, and said to affiant, that he had two 
packages of money, one containing five thousand dollars, the other thirty dollars, 
which he, Dunn, wished to ship on said boat. That affiant stated to him, that he 
did not have the key ; to wait a few minutes, that Captain Newsom would be on 
board; that a few minutes after, Captain Newsom did come on board and took 
the two packages, and put them in the safe.” 

The words “ to ship,” creates the presumption that plaintiffs were to pay for 
the transportation of the packages. 
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Dunn 
v. 
BRANNER. 


SUPREME COURT OF LOUISIANA, 


That the bill of lading was not delivered until the termination of they 
does not deprive the steamer of the right to exact the usual charge; the} 
lading does not create the contract between the shipper and the common @ 
It has been adopted as a convenient mode of establishing the contract; jj 
not the exclusive species of evidence. If the boat were to have been com 
sated, the obligations of the parties would then have been controlled, not by 
law of deposit, but of hiring. C. C. 2900. a 

The boat, in that event, would be responsible ; for no justifiable exons . 
loss has been shown. 

Defendant avers, also, that no liability exists on his part, even if the f 
tive to the loss had been known by him; because the money was detivere 
voluntary deposit, and transported without charge. ar. 

Conceding no compensation was to have been received for the i 
of the money, the boat is nevertheless responsible. 

Art. 2722 of the Code declares, that carriers and watermen ‘are subj 

respect to the safe keeping and preservation of the things entrusted to 
the same obligations and duties, which are imposed on tavern keepers in ti 
of deposit and sequestration. % 

Arts. 2936 and 2937 of the Code, under the title of “ deposit and ion,” 
provide, that an innkeeper is responsible, as depositary, for the effects brought by 
travelers who lodge at his house ; the deposit of such effects is considered agy 
necessary deposit ; also, for the effects brought by travelers, even though they 















were not delivered into his personal care : provided, however, they were deliversd 
to a servant, or person in his employment. : 

Art. 2938 declares, the innkeeper is responsible, if any of the effects be stolen @ 
damaged, either by his servant or agents, or by strangers going and comingia 
the inn. 4! 

It thus appears, innkeepers are responsible for what are considered as necessary 
deposits ; and consequently, by Art. 2722, the common carrier would be liable, if 
the deposit of the packages were necessary. 

That it was a necessary deposit is clear, for plaintiffs could not safely ori 
dently have retained them in his custody during the voyage from New Orleans te 
Shreveport. 

Art. 2908 of the Code, requires the depositary to use the same diligenctily 
preserving the deposit, that he uses in preserving his own property. 

Although the most rigorous diligence is not incumbent upon him, who has re 
ceived a voluntary deposit, for which he was to receive no reward for preserving 
it. Art. 2909 C.C. Yet he is liable for gross negligence or fraud. 

Now, if one has five thousand dollars which belongs to himself, he would, with 
ordinary prudence, be able to explain the probable mode of its loss, if it should 








occur. The depositary then being obligated to use the same diligence in preserv- 
ing the deposit that he uses in preserving his own property, ought to be able to 
show in what way the voluntary deposit was lost, and that it disappeared with 
out any fraud or gross negligence on his part. 

But no reasonable explanation has been offered to show, that the loss of plain 
tiff was not occasioned by the fraud or gross negligence of the officers of the 
boat. bhi 

The steamer is therefore responsible, and the seizure thereof was consequently 
based on a legal obligation. 
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ant was not then in error of fact or law, nor the victim of fraud, in gua- Samy 
rantéeing the notes on the hypothesis of the liability of the boat. BRANNER. 


» Ht may be stated, that the guaranty of the notes may have been induced not 
only by the desire of appellee to aid his son-in-law, but also by the motive of per- 
gonal interest, arising from partial or entire ownership of the Belle Gates. 

“Probst testifies, that “to the best of my knowledge she belonged to Leon Bryan, 
though I am not certain of it.” 

ee It is not positive that Bryan was the sole proprietor ; the evidence, however, 
i establishes that appellee acted as Captain of the Belle Gates in the spring of 
ee 1856, prior to the loss of the money, also subsequently ; and continued in that ca- 
: sty from about the Ist of January until the 10th of February. 1 Rob. 410; 
9 Ia. 84; 5 An. 604, and 11 An. 704. 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoided 
and reversed ; that plaintiffs recover of defendant the sum of two thousand five 
hundred and twenty-two dollars and twenty-one cents, with five per centum interest 
thereon from the 13th of February, 1857, until paid; also, the further sum of 
two thousand five hundred and thirty-three dollars and thirty-one cents, with five 
per centum interest thereon, from the 5th of March, 1857, until paid, and the costs 
of both courts. And it is further decreed, that the recourse of defendant be re- 
served against all parties who may be liable to him for the reimbursement of the 
amount of this judgment, if any such recourse he may have. 

SrorrorD, J., concurring. I concur in the judgment without expressing an 
opinion as to the liability of the steamer Belle Gates, or of any person for her, 
other than the defendant Branner. 

For, if he was not himself an owner, he undertook the business of the owners 
in effecting a compromise of the suit, in which the boat was sequestered. He 
cannot question his own authority. And even if he had none, he is personally 
bound for all the consequénces of his assumption. ©. C. 2979. 

He procured the dismissal of a pending law suit, and the release of the boat 
which he commanded both before and afterwards, by leading the plaintiffs into a 
compromise. This transaction, in which he figures as a principal, he now seeks 
to repudiate on the ground of error. There is no evidence that when he made 
the compromise, he was ignorant of any of the material facts; indeed, there is 
; reason to suppose he knew the facts of the case as well then, as now. And a con- 
tract of this kind cannot be assailed by a party to it, on account of any error in 
law. ©. C. 1840, No. 2, 3038, 3045. 
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W. D. McCoy v. A. Sanson—Estate o£ Carasco, Intervenor. 


It is too late for a party to a suit to plead the want of issue joined, upon a petition of intervention, after 
he has gone into trial without answering it, unless he can show that he was ignorant, before going to 
trial, of the existence of the intervention in the record. 





PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
W. B. Lewis, Hyman § Cazabat and T. C. Manning, for plaintiff and ap- 
pellant. M. Ryan and J. H. Overton, for defendant and appellant. Mercer Can- 
field, for Intervenor. 
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McCoy 
v. 
Sanson. 


SUPREME COURT OF LOUISIANA, 


Bucuanay, J. Plaintiff sues defendant, by the petitory action, for a 
land in the possession of the latter. be 
The administrator of Landry Carasco, deceased, intervenes ; and claiming the ee 


property as belonging to the succession which he administraten, He nei 


therefore, both plaintiff and defendant. 

Defendant alone answered the intervention. But on the trial of the cause, 
was full six months after the intervention filed, the plaintiff objected to the x 
of the intervenor to have his intervention passed upon, for want of an issue 


upon the same. We think this objection was ill taken. Article 393 of the Code : 


of Practice certainly contemplates an issue upon intervention. The Article 
that the petition of intervention must be served upon the party against whom jt 
is directed, in order that he may answer to the same in the delay given in 

suits. But the plaintiff has chosen to go to trial without answering. His objec. ' 


tion was only made after the evidence and argument were closed. There ig no 


suggestion in the bill of exceptions, that he was ignorant, before going to trial, of 
the existence of this intervention in the record. 

The plaintiff brings a petitory action against the defendant for land, whic 
plaintiff claims under title derived from Chayles Gustave Carasco. The defendant 
pleads the general issue. The administrator of Landry Carasco a 
ing to be the owner of the locus in quo. 

The substance of the allegations of the petition of intervention is, that 
Carasco, an elder brother of Charles G. Carasco, being involved in debt, took the 
title of the land in the name of Charles Gustave, in-the year 1846, the latter being 
then a small child, and without any means ; that the purchase was in reality made 
by Landry Carasco, and that Landry always remained in possession of the land as 
owner, down to his death in 1853. 

Defendant offered some notarial conveyances of land, as evidence of title in him 
self, but a survey made by order of court shows that defendant has the entin 
quantity called for by his titles, without conflicting with the land claimed under 
the Carascos. Indeed, defendant’s titles give Landry Carasco as a boundary. A 
jury empannelled to try the issues, found a verdict in favor of the intervenor ; and 
although both plaintiff and defendant appealed, yet the contest in this court is e- 
tirely between the plaintiff and intervenor. It is sufficiently shown, by evidence 
admitted without objection, that Landry Carasco was in possession of the land 
from 1846 to the time of his death ; that it was known as the “ Landry Caraseo 
place,” that Charles Gustave Carasco lived with his brother, and could not have 
been more than eleven years of age, in the year 1846, and, that in selling to plain- 
tiff, he merely intended to sell “ his claim.” 

Upon the whole case, as presented to the jury, we think it was competent for 
them to decide whether Landry or Gustave Carasco was the real owner of the 
locus in quo ; and we see no sufficient reason to disturb their verdict. 

Judgment affirmed, with costs. 
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S. Ross & Co. v. W. Batmey. 


SR. sued as payee upon a note made payable to S. R. & Co., alleging that he had traded alone under 
that style and firm ; defendant excepted, on the grounds, that he had traded with S. R. & Co., and 
denied that plaintiff owned the note, or traded, as alleged, under the name and style of S. R. & Co.— 
Had: That plaintiff, to recover as payee, should prove that he alone composed the nominal firm of 
§. R. & Co., to whom the note was made payable. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
A : C. Manning, for plaintiff. Hyman § Cazabat, for defendant and ap- 


Seccen, J. The plaintiff, Samuel Robb, sues the defendant upon a promis- 
sory note payable to S. Robb & Co. The plaintiff’s petition avers that he is 
trading alone, in Philadelphia, under the name and style of S. Robb § Co. He 
sues as payee only, and not as endorsee. 

The defendant, for answer to the suit, filed an exception stating that he con- 
tracted the obligation sued on with S. Robb § Co. and not with Samuel Robb, 
who is unknown to him. He also denied that Samuel Robb owned the note, or 
traded under the name and style of S. Robb § Co. 

The plaintiff offered no evidence but the note sued on, and had judgment. The 
defendant has appealed. 

This is not a case of an alleged nonjoinder or middaie of parties, where the 
defendant excepting is obliged to point out how the error may be corrected. But 
the objection goes to the right of action upon the note ; it denies that the plaintiff 
is the payee, or that he is even one of the payees. 

It would seem, from the authorities, that the plaintiff, Samuel Robb, should have 
proved his averment, which was so specially denied, that he alone composed the 
nominal firm of S. Robb § Co. 

Greenleaf lays down the rule thus : “ where the bill or note is made payable to 
afirm by the name of A. § Co., the payees, in a suit in their own names, must 
prove that they were the persons who composed the firm.” 2 Greenleaf Ev. 3163. 
This doctrine was recognized as applicable, under similar circumstances, to those 
presented here, in the case of Ferguson, Administrator, v. King, Curator, 5 An. 
642. 

It is, therefore, ordered and decreed, that the judgment of the Distriet Court 
be avoided and reversed, and the cause remanded for a new trial, the casts of this 
appeal to be borne by the plaintiff and appellee. 
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Louis Bérwwon, Administrator, et al. v. Lupcer Barer, Sheriff, et 


Statutes of a general nature do not repeal particular statutes enacted for the benefit and relief of i . 
viduals. " 
Prior to the passage of the Acts of the 16th March, 28th April, 1853, and 17th March, 1852 , therein 
provisions in our law with regard to settlers claiming preémption rights to the lands donated by the 
general government to the State, under the Acts of Congress of March 2nd, 1849, and September 
28th, 1850; the State, therefore, at that time had control over these lands, subject only to the condi- 
tions of the grant. ie 
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PPEAL from the District Court of the Parish of Avoyelles, Ogden, J. 
H. & 8. L. Taylor and Barlow § Waddill, for plaintiffs. J. L. Généres; te 
defendant and appellant. 

Cote, J. The plaintiffs enjoined the Sheriff in the execution of an order ines 
from the Second District Court of the parish of Orleans, requiring him to sell cer. 
tain land situated on Red River, within the parish of Avoyelles, being property 
belonging to the succession of Mark Borrel, deceased. 

Plaintiffs aver, that the right to the land forms a portion of the succession of 
Julien B. Maillet, deceased, whose estate is administered by Louis Béridon ; that 
it was acquired by Maillet under the preémption laws, and by Act of the Legisla. 
ture of this State, entitled “ An Act for the relief of Julien B. Maillet.” 

The defendants, in defence of their title, allege that they hold the land in ques 
tion by entry under the Act of the Legislature of the State of Louisiana, ap 
proved the 17th of March, 1852, entitled “An Act to provide for the sale of 
swamp or overflowed lands,” and exhibit patents for the same, and that this land 
was a portion of the swamp land selected by the Register of the land office, 
under, and by virtue of, said Act of the Legislature; and, in pee | 
sold to Mark Borrel. 

There was judgment perpetuating the injunction and annulling the patents, in 
the name of Mark Borrel. 

Defendant has appealed. 

The decision of this cause depends on the interpretation which may be givento 
Act No. 184, of the Legislature, approved 18th March, 1850, entitled an Actier 
the relief of Julien B. Maillet of the parish of Avoyelles, which is as follows: 

“ Be it enacted, &c., that Julien Baptiste Maillet is hereby authorized to pre 
cure a land warrant from the State Register of the land office, for three hundred 
and twenty acres, to cover his preémption right on file in said office, and that the 
Register of the land office be, and he is, hereby required to reserve the same ualil 
said land be duly surveyed and approved, and the said Maillet duly — | 
thereof.” 

It is not denied that the land in contestation is that which is alluded to in i 
Act. 

It may be concluded from the Act that a proof was presented to the 
sovereign power of the State of the preémption right of Maillet. 

There is no evidence in the record that this land was ever surveyed and be: 
proved ; or, if so, that Maillet was ever notified of the same. 

This Act deprived the State of the prerogative of alienating the land, wil 
after it had been surveyed and approved and Maiilet had been duly tie 
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‘years, and should a vacancy occur, subsequent to an election, it shall be filled by 


ALEXANDRIA, AUGUST, 1858. 
of, and had neglected in due time to cover his preémption right with his land 


_ warrant. 


The Acts of 16th March and 28th April, 1853, (Acts of 1853, pp. 35 and 
156,) do not conflict with the Act in favor of Maillet ; these Acts require, that 
the application and proof of preémption should be made before the expiration of 
twelve months after their passage. But they are general statutes, and do not re- 

one enacted for the benefit of a particular individual. 

Besides, this land was a part of the swamp land donated to the State by the 
Acts of Congress, of March 2d, 1849, and 28th of September, 1850. 

Prior.to the said Acts of 16th March and 28th April, 1853, and that of March 
17th, 1852, there were no provisions of our law in relation to settlers or preémp- 
tors on the lands thus donated. The State had, therefore, in 1850, control over 
the land in contestation, subject to the conditions of the grant ; and, as she then 
conferred the right on Mazillet, to purchase the same after certain conditions should 
have been performed by herself; she.could not subsequently deprive him of this 
privilege without any act or omission on his part sufficient to forfeit the same. 

Judgment affirmed, with costs of appeal. 





J. H. Ranspewt v. M. R. Arian. 


The phrase, ‘‘ the next general election,’’ occuring in the concluding portion of Art. 79 of the State Con- 
stitution, has reference only to the general election of Clerks throughout the State, which is evidently 
designed by the Constitution to take place every four years. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
M. Ryan, for plaintiff and appellant. T. C. Manning, for defendant. 

Sporrorp, J. C. E. Joiiett was elected Clerk of the District Court in the 
parish of Rapides, for the regular term of four years, at the November election 
in 1855. 

In May, 1857, he resigned his office, and the Judge of that court immediately 
appointed the defendant, M. R. Ariail, to fill the vacancy, as he was authorized 
todo by Article 79 of the State Constitution. This appointment was made for 
the unexpired term of Mr. Joiiett, and the appointee holds, that, under the true 
construction of the Constitution, he is entitled to retain the office until the No- 
vember election in 1859. 

The Governor, however, ordered an election to be held for Clerk in the parish 
‘of Rapides, at the regular biennial election for Representatives to the General 
Assembly, &c., &c., which took place in November, 1857. The relator, J. H. 
Ransdell, being then elected and subsequently commissioned, sued out the present 
mandamus, to compel the defendant, Ariail, to surrender the office and its archives, 
which he had refused to do upon amicable demand. The mandamus having been 
refused by the inferior court, the relator has appealed. 

The single question presented for our adjudication is as to the meaning of the 
phrase “ the next general election,” in the concluding part of the 79th Article of 
the Constitution. 

“ Clerks of the inferior courts in this State shall be elected for the term of four 
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SUPREME COURT OF LOUISIANA, 


the Judge of the court in which such vacancy exists, and the person so a 
shall hold his office until the next general election.” 
We find no one species of election styled “ the general election” in the Og 

tion. Article 4 declares, that “the members of the House of Representats 
shall continue in service for the term of two years from the day of the closing, 
the general elections,” using the plural, and not without a design. For therg ¥ 
more than one general election. Thus, in Article 18, it is provided that “thefms — 
election for Senators shall be general throughout the State, and at the same time 
that the general election for Representatives is held ; and thereafter there shall jp 
biennial elections to fill the places of those whose time of service. may have ex 
pired.” Again, in the schedule, title X, Article 147 provides, that “ the first-dlagy 
senators, designated in Article 17, shall hold their seats until the day of the 

of the general elections in November, 1853, and the second-class until the day ¢f 
the closing of the general elections in November, 1855.” The plural was properly 
employed, because there was in each of those years not only a general election for 
Representatives to the Assembly, but a general election for Sheriffs, a general 
election for Coroners, &c., &c. But, although we thus find, from the pi 

of the Constitution itself, that its framers recognized the fact that there wer 
various general elections, or, rather, that there was a general election for each 
class of officers who were to be voted for at once throughout the State, yet, they 
nowhere designated any one of these elections as preéminently “ THE general dep 
tion.” 
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The term general election was probably used to designate an election which 
takes place throughout the State, in contra-distinction toa partial election, or that 
which takes place only in certain portions of the State ; as, for instance, the bien- 
nial elections for Senators, one-half of whom vacate their seats every other year, 
If the expression related not to the generality of the election with regard to its 
territorial extent, but to the number of officers voted for, then “ the general elec 
tion,” par excellence, would be the gubernatorial election which is quadrennial 
only. 

But our opinion is, that the term “general election,” should be construed with 
reference to the subject-matter of the Article in which it is found ; thus construed, 
there is no great difficulty in arriving at the meaning of Article 79. It first pre 
vides that Clerks of the inferior courts in this State (that is throughout the State) 
shall be elected for the term of four years ; then, that. should a vacancy occur 
subsequent to an election (that is an election for Clerks), it shall be filled by the 
Judge of the court in which such vacancy exists ; and, finally, that the person 9 
appointed shall hold his office until the next general election, (that is, general elee- 
tion for Clerks,) which, as already provided, occurs every four years. 

This view acquires additional strength from a consideration which appears to 
have controlled the judgment of the lower court in this case, to wit : that the 
terms of elective officers prescribed by the Constitution are indivisible, and, with 
one or two exceptions, uniform, so as to begin and end at certain fixed periods 
simultaneously throughout the State. When vacancies occur by death, resignation 
or removal, the old term does not lapse and a new and independent term begit, 
but provision is made merely for supplying the vacancy for the residue of the old 
term, at the expiration of which things resume their normal course. The a 
148 in the schedule declared, in order to establish this uniformity with regard 





Clerks, “ that the first term of service of the District Attorneys and the Clerksof ) 
the inferior courts to be ordered and established under this Constitution, shall be 
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by the term of service of the first Governor, so that a new election for 
these officers shall be held on the first Monday of November, 1855.” Thence- Amat. 
forward, the general elections (7. e. the elections throughout the State) for these 
officers were evidently designed to take place every four years. Arts. 74, 79. 
‘And such is the legislative interpretation. Rev. Stat. p. 84, sec. 4, Clerks ; Ibid, 
p. 182, see. 1, District Attorney. Now, this uniformity and regularity would be 
destroyed if the phrase “ the next general election,” in Article 79, be construed to 
mean the next general elections, or the general election for Representatives, rather 
than the general election for the class of officers which is alone treated of in Art. 
"9, to wit : Clerks of the inferior courts. For that Article only provides one 
mode of filling a vacancy, that is by appointment of the Judge. It does not pro- 
yide that a portion of the vacancy shall be filled by appointment of the Judge, and 
the residue by a popular election. No authority was given by the Constitution 
to elect a Clerk for a less term than four years, after the first. Clerks elected under 
it should go out of office in November, 1855. If, therefore, the plaintiff was 

y elected in November, 1857, he must remain in office, or his term at least 
must last, until November, 1861, whereas, the intention was that there should be 
another general election for Clerks in November, 1859. The system inaugurated 
by the Constitution of 1852 would thus be thrown into confusion. This irregu- 
larity could not be avoided without giving a very strained interpretation to Art. 
79, to wit : that, if a vacancy occurs subsequent to an election, it shall be filled by 
the Judge of the court in which such vacancy exists, and the person so appointed 
shall hold his office until the next general election, when, the remainder of the un- 
expired term, if any, shall be filled by popular vote at such election. And, even if 
we superadd these words, a casus omissus might remain, viz: the occurrence of a 
vacancy at a period too late to have the necessary notices given for the popular 
dection, and an appointment by the Judge pfevious to a general election, which 
must expire with it, leaving a two years vacancy unprovided for. 

We are aware that a different interpretation may have been placed upon Art. 
79 by the Executive of the State, in other instances besides the present. But we 
apprehend little practical inconvenience from this circumstance, as no contest can 
arise where the parties in interest have acquiesced in such executive interpretation, 
by giving up the offices which they held under a judicial appointment. Guzman 
v. Walker, 11 An. 693; State v. Morgan, 12 An. 712. 

Judgment affirmed. 
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‘ Grorce Beruw v. H. Gury & Co. 


It is not necessary to move in open court to have a decree of the Supreme Court recorded in an infe- 
rior court, as Article 620 of the Code of Practice, requiring it, is repealed by the Act of 1855, relative 
to the duties of the Clerks of the District Courts. 

A party who has pointed out property, is estopped from objecting to the action of the Sheriff in levying 
upon it. 


PPEAL from the District Court of the Parish of Avoyelles, Culiom, J. 


T. C. Manning, for plaintiff and appellant. H. § S. L. Taylor, for de- 
fendant. 


Couz, J. Defendant being a judgment creditor of plaintiff, caused a fi. fa. to 
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SUPREME COURT OF LOUISIANA, 


issue ; and the Sheriff, having seized property to satisfy the same, wag 
from selling it. 

The injunction was dissolved, and plaintiff has appealed. 

It is contended, that under Articles 619 and 620 of the Code of P 
decrees of the Supreme Court cannot be executed until recorded in the inferign 
court, where judgment was first rendered and until such record has been : 
by motion in open court ; and that the decree of the Supreme Court, under whigh 
the said fi. fa. issued, was never so recorded. 

It appears, that without any motion in open court having been made, the deere 
was recorded in the lower court, and an execution issued. . 

It was unnecessary to move in open court to have the decree recorded ; 
Article 620, C. P., requiring it, is repealed by the Act of 1855, p. 51, 35, whic 
authorizes Clerks of District Courts to receive, file and record all mandates an 
decrees of the Supreme Court, and to issue all legal process thereon. See ah, 
Act of 1852, No. 305, 3 4, Sess. Acts, p. 207. af 

Plaintiff also complains of the mode in which the seizure has been made; that 
of the property seized there are two tracts of land, which, before the levy, he had 
sold; and that he will be subjected to a suit in damages by the vendees, if they 
are sold by the Sheriff; that of the land admitted to be his, the Sheriff hag ng 
seized such lots as were contiguous ; but has seized detached lots, the sale of whic 
would cut up his land in such a manner, as to render it impossible for him to gl 
it hereafter. . 

It is a sufficient response to these objections, that there is no proof in the recon 
that plaintiff has ever disposed of any of the land ; and further, that as he pointed 
out to the Sheriff the property which was seized, and directed him to levy on the 
same, he is estopped from objecting to the action of the Sheriff in levying on it 

Plaintiff has called our attention to an error of the lower court, in allowing 
three per cent. interest as damages, from the 28th March, 1856, the date specified 
in the original judgment, till paid; this is incorrect, but the error does not seem 
to have been called to the attention of the lower court. 

The interest allowed as damages should have been calculated from the date of 
the service of the injunction until its dissolution. 

The District Court allowed three per cent. interest as damages; and also filly 
dollars as Attorney’s fees for defending the suit ; defendant has prayed in this 
couft for an increase of damages ; we think he is entitled to the same. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Distriet 
Court be amended as follows, to wit : that the part of the judgment which decres 
that the defendant, H. Gilly, recover of George Berlin and his security Augute 
Voinchi, jointly and severally, three per cent. interest on $1,056 83, the principal 
of the amount of the judgment enjoined, from the 28th March, 1856, till paid, be 
avoided and reversed ; and it is further ordered and decreed, that said defendant , 
recover of said Berlin, and Voinchi, his security, jointly and severally, three per 
cent. interest on $1,056 83, the principal of the amount of the judgment enjoined, 
from the 5th of November, 1857, the date of the service of the injunction, until its’ 
dissolution ; it is further ordered and decreed, that in addition to the fifty dollas 
allowed by the lower court as special damages, the said Gilly shall also recover 
fifty dollars as general damages ; and that the judgment so amended be affirmed, 
and that appellants pay the costs of: appeal. 
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Lacovr et al. v. Hers or Gasparrre Lacovr. 


The obligation of warranty, on the part of each of the co heirs towards the other, in matters of parti- 
tion, extends to the solvency of the debtors, whose debts may have been partitioned. 

















PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J. 
H. Safford, for plaintiff. J. B. Smith, for defendants and appellants. 

Bucnanan, J. It was settled by this court last year, when the point was made 
before it on the previous appeal herein, that Article 1449 of the Code does not 
apply to this case. See 12th An., 724. 

The insolvency of Normand & Woods, the makers of the notes which fell to 
theshare of J. B. Lacour’s representatives, the plaintiffs, is sufficiently established. 

It is also proved that the tutrix of plaintiffs used due diligence, with but par- 

‘tial success, to collect the notes of Normand & Woods. 

On the 1st of April, 1840, an informal partition was made by Gasparite Lacour 
among his children and grand-children, of certain bills receivable in his possession, 
and comprising the whole of his estate ; which partition was intended, apparently, 
to be equal. The donor estimated at $48,000 the effects partitioned, and the shares 
(six in number) at $8000 each. 

The bad notes of Normand § Woods fell into the share of plaintiffs; and there 
has arisen therefrom a deficiency, as computed by the District Judge, of $4,993 40 ; 
fivesixths of which he distributes among the five other shares, represented in-va- 
rious proportions by the defendants, leaving the other sixth to be borne by plain- 
tiffs. This arithmetical operation is criticised by the counsel of defendants, but 
without reason. The result seems to be that equality in the amounts received by 
each co-parcenor, which it was the object of the common ancestor to establish, and 
of the judgment of the court to restore. The obligation of warranty, on the part 

ql of each of the co-heirs towards the other, in matters of partition, by Article 
1427 of the Civil Code, extends to the solvency of the debtors of the debts parti- 
tioned. 

The District Judge has concluded that the insolvency of Jarnau, whose notes, 

for a large amount, fell to the share of two of the defendants, has not been satis- 

, factorily shown. And upon a review of the evidence, we are not prepared to . 

, disagree with him in this conclusion. We do not consider it necessary to review 

| the question of interest, as prayed in the answer to the appeal. 

Judgment affirmed, with costs. 
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Succession or Joun Tucker—Account of Tutrix—Opposition of J 


der-Tutor. i 


ae 


A tutor is only bound to render an account of his tutorship, when it expires by his ward ataing hy ; 


age of majority, or when ordered to do so by the Judge. 

A tutor may file annual, or provisional accounts, for the purpose of preserving evidence of 
made by him, or when necessary to the obtaining of certain orders of court pending his administra. 
tion ; but all these accounts of tutorship thus sanctioned by law, although they are prima facie 
evidence, they are not conclusive upon the minor, unless rendered to him after his majority or eman- 
cipation. 


we 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J. 
A. H. Pierson and J. M. B. Tucker, for plaintiff and appellant. P. A. Morse, 
and Hamilton & Chaplin, for defendant. 

Bucuanan, J. The appellee, a married woman, assisted by her husband, is” 
tutrix of her four children, issue of her first marriage with the deceased, John 
Tucker. The eldest of these minors is now thirteen, and the youngest five years 
of age. . 

On the 14th April, 1856, the appellee presented her petition to the District 
Court of Natchitoches, with an account annexed, which is an informal account of 
tutorship and administration, and a statement of the rights of the accountant and 
her children in a community of acquets combined. The petition sets forth, that 
petitioner is executrix of the last will of her deceased husband, Tucker, tatrix of 
his minor children, and surviving partner of the community of acquets resulting 
from her marriage with Tucker ; that in her two first named capacities, she has 
administered the affairs of the succession, paid debts, and (agreeably to the direc. 
tions of Tucker's will) made purchases of property ; that in her last named capa 
city, she is éntitled to the usufruct of the common property, and the fruits and 
revenues arising therefrom are hers, though the same have been inventoried as ” 
property of the community ; that the rights and interest of petitioner, and of her 
children respectively, in the estate, amount to certain designated sums of money, 
as set forth in.the account annexed ; that it was the will of petitioner’s deceased 
husband that the property should remain together until the respective majorities 


of his children, and that petitioner desires to carry into effect that clause of the 


will. The petition concludes by a prayer that the under-tutor of the minors, 
Tucker, be cited to defend their interests in the premises ; that the account an- 
nexed to the petition be homologated, and that a decree be rendered “ fixing the 
respective rights and degree of interest of the said minors and of herself in the 
said estate, both separate and in community.” 

The under-tutor appeared, and among a variety of other grounds of opposition 
to the account and proceedings of the tutrix, specially opposes ninety-three of the 
items of “ liabilities.” 

The District Judge rendered a judgment upon this issue, fixing the cash value of 
the ‘interest of the tutrix, and of each of the minors Tucker, respectively, in the 
community of acquets, “without prejudice to the rights of the parties to take the 
property in kind;” allowing many of the items opposed, as valid charges against 


the minors ; and reserving the right of the tutrix to claim those which he rejected,” 


in a “ final settlement of tutorship.” 
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all the numerous objections raised by his opposition to the details of the appellee’s 

A careful examination of the record has satisfied us that it would be a 
mere loss of time to enter into those details; and that the only proper course to 
be parsued, is to put the appellee’s petition and account out of court, as being in 
no sense a legal account of tutorship. 

A tutor must render an account of his administration as tutor : 1st, at the expi- 
ration of his tutorship, that is to say, when his ward attains the age of majority, 
or is emancipated ; and 2d. when ordered to do so by the Judge, as in cases of 
destitution of tutorship, &c. C. C. 350. 

Or a tutor, for the purpose of preserving the evidence of payments made by him 
pending his administration, may file annual accounts of tutorship. Rev. Stat., 
yerbo Minors, 22 19, 20, p. 339. 

It has also been observed by Judge Martin, in the case of Stafford v. Villain, 
10th La. Rep., 329, that tutors may, when necessary to the obtaining of certain 
orders of court, render provisional accounts of their administration. 

But there is one thing to be observed of all the different kinds of accounts of 
tutorship thus sanctioned by law: that although they may be prima facie evi- 
dence, they are not conclusive upon the minor, unless rendered to him after his 
majority or emancipation. McGehee v. Dupuy, 7th Rob., 229. 

But as the account at bar is embodied in none of the legal categories above- 
mentioned ; as it is defective in precision, and professedly includes many matters 
entirely foreign to the tutorship; any decree that we might render thereupon, 
would evidently not be binding hereafter upon the minors Tucker, and would 
therefore be only calculated to introduce confusion and embarrassment into the 
ultimate settlement of the affairs of this succession. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that the petition and account filed by the appellee, herein, on the 
14th April, 1856, be dismissed, at her costs in both courts; without prejudice to 
appellee’s right to sue her children by her first marriage, for a settlement and par- 
tition of the community of acquets resulting from that marriage,—as also to set 
up and urge all the claims against her children, which are embraced in said ac- 
count, in any regular and legal account of tutorship hereafter. 





Wutum Lone v. Josern T. Rostnson et al. 


Damages cannot be allowed for a frivolous appeal, when there is no moneyed judgment upon which 
they might be assessed. 


PPEAL from the District Court of the Parish of DeSoto, Creswell, J. 
W. Long, in per pro., for plaintiff and appellant. J.B. Elam, for defendant. 
Bucnanan, J. This is a suit instituted in July, 1857, to annul a compromise 
dated the 25th May, 1849, which has already been twice before this court, viz, 
in 1850, 5 An. 627; and in 1856, not reported. 
The compromise was by notarial act, and the parties to it were William Long 
and Joseph T. Robinson, residents of the parish of DeSoto, who declared, that 
59 





‘The under-tutor appeals ; and has laid before us for examination and decision a or 
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“ whereas a suit in which said Long is plaintiff and said Robinson and others are 
defendants, is now pending in the District Court of DeSoto parish, and nel 
on the docket of the said court 199, they do, by this act and in presence of their 


respective attorneys, make and agree to the following compromise of said suit; _ 
In consideration of said compromise, the said Robinson agrees to pay to the said 


Long three thousand dollars, payable as follows, to wit, one thousand dollars by 
a draft at sight, on the house of John Toole, merchant in New Orleans; one 
thousand dollars on the same house, payable on the first day of January next ; 
and one thousand dollars on the same house, payable the first day of March next, 
On the payment of the said drafts, the said Long agrees that a final judgment 
shall be entered up in favor of the said defendants in said suit, &c. It is distinc} 
ly understood and agreed to by said parties, that in the event the drafts should 
not be paid as specified, then, and in that case, this compromise is to be null and- 
of no effect, and that neither of the parties shall be in the least compromitted ” 
this act or by any concessions therein contained.” 

The ground upon which the plaintiff bases this suit to annul this compres 
is, that on the 1st of September, 1856, the three drafts in question were presented 
by a notary to the drawee and payment refused. By means whereof, plaintiff al 
leges that the resolutory condition of the contract of compromise has taken 
place. 

The defendant answers by a general denial ; plea of res judicata and plea of 
real tender and deposit. The plea of res judicata is founded upon two judgments 
of the District and Supreme Courts, above alluded to, rendered upon as many 
actions of nullity for error, fraud and lesion, alleged by plaintiff against defendant 
in relation to this compromise ; in both which actions there was judgment of 
both courts against plaintiff. The judgment of the District Court in the last of 
those two actions, rendered the 17th of March, 1855 (and affirmed in general 
terms by this court, August 11th, 1856), reserved to plaintiff the right to demand 
of defendant, Robinson, the amount of the three drafts described in the act of 
compromise. 

The next month after that judgment was affirmed, which was six years anda 
half after the last of the three drafts had matured, they were for the first time 
presented for payment at the counting-house of the drawee in New Orleans, who, 
as the evidence shows, had then been dead for three years. Of course, they were 
not honored. But the drawer of the drafts, the defendant, Robinson, made a ten- 
der to the plaintiff, on the 20th October, 1856, of the amount of the drafts, with 
legal interest from the date of the judgment of the District Court, in gold and 
silver, in the presence of two witnesses, which Long having refused, the amount 


was deposited to his credit, by Robinson, in the Bank of Orleans, on the 19th of 


November, 1856. Eight months afterwards this suit is brought. 

It appears to us that the defendant must prevail, upon two of his three grounds 
of defence. 

The allegation of the petition that defendant had violated the condition of the 
compromise is not sustained by the evidence. It was the business of the plain 
tiff, holder of the drafts, to present them to the drawee for acceptance and pay- 
ment, which he never did. On the general issue, the action must therefore fail. 

But the most complete answer to this suit, is the real tender. The defendant 


has done more than he was bound to do, under the judgment of the 17th March, — 
1855. Instead of waiting, as he might have done, until plaintiff demanded of 


him the amount of the drafts, he went to plaintiff and proffered payment. 
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j We do not allow the defendant and appellee damages as prayed for by him, be- 

there is no moneyed judgment against plaintiff upon which to assess damages —_ Romson. 
aA under Article 907 of the Code of Practice, 

ashen affirmed, with costs. 
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A. Beer & Co. v. Worn, Asner & Co. 


The general rule, that a party to the record is not a competent witness, must be observed, unless a 
necessity is shown in a particular case for a departure from it. 


-_—_ ae —. oF Se 


PPEAL from the District Court of the Parish of Rapides, 
- J. Osborn and M. Ryan, for plaintiffs. O..N. Ogden, for defendants and 
ts. 

Core, J. This is.an action on two promissory notes, signed by Word § 
Asher. 

Plaintiffs allege, that Huddleston was a partner with Word § Asher in a com- 
mercial partnership, and the notes are due by them in solido. 

The testimony establishes the partnership and the liability of Huddleston, who 
alone has appealed. 

There is a bill of exceptions, taken by appellant to the opinion of the court, 
refusing to admit his co-defendant, Word, as a witness, in order to prove that he, 
Huddleston, “ was not a member of the firm of Word & Asher, when the note sued 
on was given, had nothing to do with the debt sued for and was not in any way 
liable therefor.” 

It is contended that Word was called on to testify against his interest; that if 
the judgment were rendered against Huddleston, as well as against Word § Asher, 
he would be bound for one-third of the amount. If on the other hand, Huddleston 
should be released by his testimony, witness and Asher ‘would be liable alone for 
the whole debt. ° 

Conceding that the witness, Word, would have testified to the truth of the aver- 
ments, for which he was called by appellant, still this testimony could not change 
the conclusion to which we have arrived from an examination of the record. 

: No absolute necessity exists, therefore, in this case, for a departure from the 
general rule, that a party to the record is not a competent witness. Rochelle and 
r Stiff v. Musson, 3 M. 86; McIlvaine v. Franklin, 2 A., p. 622; C. C. 2260. 

Judgment affirmed, with costs of appeal. 
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G. L. DeRossy v. S. Davis ann THe Potice Jury or THE Parisy gp” 


NAatcHirocHeEs. 


Where the President of the Police Jury sold at public auction the lease of a ferry for one year, was 3 
privilege for five years, which privilege the purchaser announced at the sale he availed himself, 
it was held, that the contract was not binding on the parish, because the President had transcended z 


the power given to him by the Police Jury. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J, , 


A. H. Pierson, for plaintiff and appellant. Safford & Chaplin, for a 
fendants. 


Srorrorp, J. The plaintiff sued out an injunction against the defendants t 


prevent them from infringing a ferry privilege. He contends that he had lawfal 
leased from the parish of Natchitoches the exclusive right to keep a public ferry 
across the Red River, at’ Grand Ecore, for the term of five years, from the Ist of 
January, 1856, and complains that the defendants, in January, 1858, commenced 
running another ferry at that place, in violation of his vested.right. 

The district judge dissolved the injunction for defects in the plaintiff's title, 
and he has appealed. , 

By the Act of March 15th, 1855, (Sess. Acts, p. 368,) the Police Juries of the 
several parishes were empowered to lease the ferries within their respective pa 
rishes for any number of years, not to exceed five. They were previously empoy- 
ered to,establish ferries, and annually let them to farm, to the highest bidder. 
Acts 1813, p. 156. 

- By a resolution of June 9th, 1847, the Police Jury of the parish of Natehi- 
toches determined, that on the adjudication of public ferries, the purchasers there 
of should have the privilege of extending their lease for the time of five years, on 
their complying annually with the terms and conditions of the sale. 

But on the 3d September, 1851, this resolution was expressly repealed by the 
Police Jury, and the president thereof was required to sell the public ferries, de 
liverable on the 1st January next succeeding the adjudication, and to be kept for 
one year from that time of delivery. 

This rule seems to have been in force at the date of the lease to the plaintiff, 
DeRussy. It is true the President of the Police Jury actually sold the lease for 


one year, with a privilege for five, and that, in bidding, the plaintiff announced — 


that he availed himself of the privilege. But the President of the Police Jury 
had no right to transcend the power given him by the ordinance, which was not 
itself in violation of law. The Police Jury, it thus appears, did not authorizes 
sale for five years, but, on the contrary, prohibited it. Nor is the evidence suffi- 
cient to show a subsequent ratification of the unauthorized act of the President. 
The district judge properly declined to assess damages in favor of defendants. 
The judgment is, therefore, affirmed. ] 
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Susan Snoppy v. C. D. Brasnear anp Wire. 


Anaction of lesion, as between the parties to the contract of sale, is not peremptorily destroyed by an 
anterior sale, which has never come in conflict with the title acquired by the vendee. 

The legal effect of a judgment of separation of property, obtained by the wife, is to dissolve the com- 
munity, épso facto, from the time of filing the petition for separation. 

The wife thus separated in property from her husband, when she does not renounce, is not presumed to 

accept the community of acquets and gains, existing up to the date of bringing her suit ; she has a 

contingent and eventual right only, to be exercised at the expiration of the time fixed for the com- 

munity, if she chooses to accept. 

























PPEAL from the District Court of the Parish of Avoyelles, Ogden, J. 
T. C. Manning and A. B. Irion, for plaintiff. H. § S. L. Taylor, W. B. 
Lewis and Barlow § Waddill, for defendants and appellants. 

Srorrorp, J. This cause is before the court for a second time. The case will 
be found reported in 3d An. 569. 

Our predecessors there decided that, under the Louisiana Code, the action of 
rescission for lesion beyond moiety must be brought against the original vendee 
and his heirs, and does not lie against third persons purchasing in good faith from 
the vendee. This opinion was not only expressed by Mr. Justice Rost, as the 
organ of the court upon the first hearing, but was unanimously adhered to by his 
colleagues upon the re-hearing, at a subsequent term. The cause was remanded 
for a new trial only to obtain further evidence as to the question, whether Mrs. 
Brashear should be considered as a third person who had purchased in good 
faith. 

The defendants have taken this appeal from a judgment against them upon the 
second trial in the District Court. The sale was regcinded for lesion, outre moitié, 
as against both Charles D. Brashear and his wife, and the defendants ordered to 
restore the land to plaintiff in default of the payment of $4700, as the supplement 
of the just price, which the District Judge fixed at $5000. 

A new point is made by the defendants, to wit : that the orignal plaintiff before 

she sold to Brashear, and before she became the confirmee of the Evan Baker 
laim, had sold her rights in said claim to one Spaulding. Without deciding 
“whether such a conveyance, as is exhibited, of an uncertain and inchoate right to 
public land, would estop the party selling from bringing a petitory action after 
being confirmed in a personal title, as against a third possessor, we think that the 
action of rescission for lesion, as between the parties to the contract in which 
‘the lesion is said to exist, is not peremptorily destroyed by such an anterior 
. Sale as this, which has never come in conflict with the title acquired by defen- 
dant. 

The first question to be decided is, whether Mrs. Brashear is to be considered 
as a third possessor in good faith. That she is, is formally and explicitly asserted, 
in her answer filed before the second trial. The plaintiff contends that she is not, 

- because C. D. Brashear bought the land pending the community between him and 
his wife. But, shortly after the purchase, Mrs. Brashear sued him for the restitu- 
tion of her proper effects, or their value, and a separation of property. This she 

obtained, recovering a judgment against him also for the sum of $5996 with legal 
mortgage on all his property, dating back to 1834 and 1840. She neither asked 
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nor obtained any decree against him as to the community. Indeed, she made x ie 
allusions to it in her petition. The legal effect of the judgment of separation dei 
property was ipso facto to dissolve the community, from the time of the filing of 

her petition for separation. C. C. 2406 ; Hotard v. Hotard, 12 An. 145; J 
v. Husband, 6 Rob. 527. But did she accept the community, which is gupp¢ 
to have existed up to that date? That is a very important question as to her, | 
for, by accepting the community, she becomes responsible for one-half its debt, | 
C. C. 2404. Her moneyed judgment with its accompanying mortgage was for g 
sum which it appears all the property in the possession of her husband was | 
ficient to meet. A portion of it is still unpaid. It is not pretended that she hag, 
done any act going to show an implied acceptance of the community. She 
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not accepted it expressly. Her silence in her petition for a separation is not w one 
meaning. than th 


Article 2389 of the Louisiana Code declares that “the wife separated rom the neig 
bed and board, who has not, within the delays above fixed, to begin from the. 
separation finally pronounced, accepted the community, 7s supposed to have re 
nounced the same ; unless, being still within the term, she has obtained a probab 
tion from the Judge, after the husband was heard or after he was duly summoned,” 

It is true, this Article speaks of the wife separated de corps only ; But when we 


refer to Article 2404 we find not that the wife separate in property is presumed = 
to accept unless she renounces, as is a surviving wife in case of the death of her Bat, 


husband. C. C. 2382; Audrich v. Lamothe, 12th An. 76 ; Williamson v. Amil- period 
ton, ante 387. But that she may, notwithstanding the separation judicially pro 
nounced, accept the partnership or community of gains which may have existed 


up to that time. There is an evident implication that she is not presumed to 2 
accept from mere silence, but rather the contrary. “ She may, nevertheless, lands 3 
accept.” aw 

Now, in all these years, the defendant, Mrs. Brashear, having shown no Symp T tie tas 
tom of a disposition to acceptthe community which, theoretically, existed between, Betwe 
her and her husband from marriage, until her petition for a separation of property, the sal 


she cannot be considered as now having, or ever having had, any interest therein, 
During the time they are supposed to have lived under the community régime she dctin 
had no right of control over the property acquired ; her husband was head and 


master ; he acquired and alienated alone ; in no one piece of property acquired . 
did she have any special or proprietory interest ; the utmost that she had was 1 svoide 
contingent and eventual right in one-half of such of the acquets and gains as might | jad 
happen to be found in their common possession at the expiration of the term fixed “ipfart 
for the community ; it was contingent upon her acceptance, unless she should wi, ( 
choose to accept, it would be, as to her, as if no community had ever been sup ‘ak 

posed to exist. She would be a stranger to the acquisitions. Everything done siti 
with relation thereto must be viewed as done by the husband alone. Johnson ¥. ae 


Pilster, 4 Rob. 71 ; Brossac v. Ducros, Ibid, 335. 

And so we think she must be considered as a stranger to the purchase by 
Brashear from the plaintiff. She claims this land not through or under any com- 
munity right, but as a third person buying at public sale a piece of her husband's 
property in which she had no proprietory interest. The fact, that her legal mort- 
gage may have rested on it does not divest her of her quality of “ third person.” 

She appears to have proceeded in the execution of her judgment of separation 
with sufficient promptitude to keep it alive. 

We conclude, therefore, that being a third person in good faith, in the sense of 
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00 Fs jaw, Mrs. Brashear, under the decision already made, is not liable to the action 
m f iesion at the pursuit of the plaintiff. 

SEF whe liability of C. D. Brashear is, to make up the supplement of the price ; 
gm 7 554, as was said by our predecessors in remanding the cause-“ he must be held 
- t e* ly responsible, if there was lesion, even if his wife’s purchase should be 
het, | gaintained.” 3 An. 573. 

ebis | But we cannot concur with the District Judge in his estimate of the just value 
or L ‘othe thing at the date of the sale from Mrs. Snoddy to Brashear. At the former 
7 fil, in 1845, this value was fixed at $1500. In 1857 the just price of the same 
jand, at the same date, and under the same circumstances, is fixed at $5000. This 
jastriking illustration of the danger of introducing lax rules with regard to the 
scion of lesion for a deficiency in the price. Land in a wilderness, though richer 
than the valley of the Nile, is worthless ; while sand may be turned into gold in 
rom the neighborhood of cities. In a section of country like this, undergoing a rapid 
the development, the fluctuations in value of real estate afferd a marked contrast to 
+ % | the certainty and stability of prices in a country like France. In appraising the 
ge probable value of lands at a past period, it is almost impossible to guard the mind 
na" from the influence of those accidental circumstances which have given it its present 
value. One readily supposes that he would have had the sagacity to forsee those 
circumstances. 

But, to arrive at a proper appreciation of the value of property at a given 
period in the past, a witness should place himself at the point of time indicated, 
and take into account all the chances against, as well as for, a future enhancement 
in value. 

It is, probable, from the evidence, that there was scarcely any market value for 
lands in the vicinity of the tract in question, at the date of the sale. Every thing 
was uncertain and speculative. One witness thinks this land was hardly worth 
| the taxes then assessed. Another thinks it was worth from $12,000 to $15,000. 
Between such wild extremes as these, sworn to by witnesses fourteen years after 
the sale, it is difficult to make a sober valuation. Considering all the statements 
of witnesses, the clouds which overhung the title, and the impossibility of pre- 
dieting results that are now historical, we think the estimate made by the District 
Jndge on the former trial should not be enlarged. 

It is, therefore, ordered and decreed, that the judgment of the District Court be 
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. *s1 sroided asd reversed ; and it is now ordered, adjudged and decreed, that there be 
ght judgment in favor of the defendant, Mrs. Eliza C. Brashear, with costs ; and, it 
xd | isfarther ordered and decreed, that the plaintiff have judgment against the defend- 
77 uit, Charles D. Brashear, for the sum of twelve hundred dollars, with five per 
.f eat. interest thereon from the 29th October, 1845, until paid, and the costs of 
e. slit in the District Court ; the costs of this appeal to be borne by the plaintiff 
"| and appellees. 
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Henry Ketzar ét als. v. James O’Neat, Tutor. 


An approval of the final account of the tutor, and an agreement, that as approved it should be 
logated, made by the ward, after attaining the age of majority, or being emancipated, is 
a waiver of citation, and a consent judgment. 
A judgment homologating an account under such circumstances, cannot be treated by the 
mere nullity, by filing an opposition to the account homologated by his consent. 
A direct action under proper averments of fraud, or mistake, must be brought to annul such a 
ment. 
Where the ward has given his tutor a receipt for the balance shown to be due him, by the final 
which he had previously approved, it would seem, under the authority of Haydel v. Roussel, 1 re 
38, that he would be bound to bring a direct action against his former tutor, to annul his receipts, 
before he is allowed to file an ordinary opposition to such final account. 
PPEAL from the District Court of the Parish of Avoyelles, Cushman, J. 
F. P. Hitchborn aid W. B. Lewis, for plaintiffs and appellants. J. P, Weie 
dul, for defendant. 
Sprorrorp, J. We find the following facts stated correctly in the opinion t 
the District Judge. 


“ The defendant, O’ Neal, formerly tutor of the plaintiffs, filed his final account 


to Henry and David C. Kellar, the two eldest brothers, on the 29th April, 1851, — 
Previously to the filing of said account, the said Henry and David executed the ' 
following written acknowledgment and consent : ‘ We, Henry and David C. Kéd- 


lar, have had the above account, rendered to us by our tutor, James M. O'Neal, 
for ten days in our hands, and having thoroughly examined it in all its items and 
particulars, find it correct and approve the same. We further agree that the said 
James O'Neal shall have the same approved and homologated as the law directs’ ” 

On the 9th of June, 1851, a final judgment of homologation was roe 
said account, so far as Henry and David C. Kellar are interested. 

On the 16th July, James Kellar, the younger brother, then an emancipated 
minor, made the following written acknowledgment and consent : ‘ I have examined 
the above account, rendered by my tutor, James M. O’ Neal, to Henry Kellar and 
David C. Kellar, likewise under his tatorship, and find it correct, and accept itas 
though rendered specially to me, and agree that it be homologated as the = 
rendered to me.’ 

On the 21st August, 1851, all the plaintiffs signed a receipt in favor of -— 
ant, for the balance due them on settlement as tutor 

On the 18th of February, 1852, another judgment was rendered, homolog 
the final account of O’ Neal, tutor, as to all these plaintiffs.” 

Thus much of the facts as detailed by the District Judge. 


The plaintiffs brought this action by way of opposition to the afore 
final account of their tutor, ignoring altogether these two judgments of homoloe ~ 


gation. 
The preliminary question is, whether they could thus treat those judgments as 
absolute nullities, or were bound to attack them directly, before contesting the 


correctness of the account homologated thereby, or calling for a new one from 


their former tutor. 








The plaintiffs and appellants contend, that these judgments are absolutely void, — : 


because they were not personally cited. But their approval and agreement that — 
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at should be homologated as it stood, was } equivalent to a.waiver of cita- 






ts in a direct action, under proper averments of mistake or fraud in 

their consent, and they could not treat them as mere nullities by filing a 

simple opposition to the account which had been thus homologated by their 
It would also seem, under the authority of Haydel v. Roussel, 1 An. 38, that the 

should have brought a direct action against their former tutor, to annul 
their receipt of August 21st, 1851, for the balance due by him to them “ on settle- 
mentas tutor,” before being admitted to file an ordinary opposition to the account 
which they had long previously approved as showing that balance due to them. 

! Ibis, therefore, ordered and decreed, that the judgment dismissing the opposition 
be affirmed, with costs. 
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H. A. Gorpon v. F. Baro. 


Jn an attachment suit the affiiavit is not per se proof of permanent departure. 
It is not a sufficient reason to justify a writ of attachment, that the debtor, who happens to be absent, 
has no other property but that which is attached. 





4 PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
Hyman & Cazabat, for plaintiff and appellant. W. B. Lewis, for de- 
fendant. 
Corz, J. The attachment issued in this cause cannot be sustained. 
The material grounds, in favor of the issuance of the writ, are that Baillio left 
the State, had no house in the parish of his residence, and no property but that 
attached. 
It appears, he left the parish of Rapides on the 1st of January, and the attach- 
ment was made on the 12th of the same month. 
At the expiration of two months he returned. 
It is not established that he intended to leave permanently the State ; besides, 
he was born and has always lived in the parish of Rapides. 
2 The affidavit is not per se proof of permanent departure. It is a sufficient 
j basis for the issuance of the writ of attachment; but the writ will be set aside . 
if it appears, on the trial, to have been obtained without sufficient cause. 
Attachment is a harsh remedy, and can only issue in the particular cases pro- 
‘vided by law. 
i It is not alone a sufficient reason to justify the writ, that the debtor, who hap- 
} pens to be absent, has no other property but what is attached. 
Judgment affirmed, with costs of appeal. 
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Joyce Hormes v. Barer, Sheriff, et al. 


When a wife authorized by the judge prosecutes a suit alone, and unassisted by her husband, sy 
peal from a judgment rendered in her favor, will not be dismissed on the grounds that the bo 
was not executed in favor of her husband as well as herself. ne 

Although a wife may have acquired property in fraud of her husband’s creditors yet if her t r 
reality, and not a mere sham, they cannot seize it directly for his debts, but should first resort to 
revocatory action. 

When the husband is insolvent, a judgment of aes of property will not be declared null, 
of execution. 





PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. ‘4 
F. P. Hitchborn, for plaintiff. Généres § Lewrs, for defendants and apd — 
lants. . : 
Sporrorp, J. The plaintiff has died ‘since the appeal was taken by defendants, _ 
Her legal representatives, appearing in this court, have moved to dismiss the 
appeal, because the appeal bond was not executed in favor of the plaintiff's hu: 
band as well as herself. The motion is overruled. Her husband did not join her ” 
as assistant plaintiff, and has not made an appearance as a party to the suit. She 
was authorized by the Judge to prosecute it alone. She is the only appellee. 
The defendants, under execution against the plaintiff’s husband, James E. How. 
ard, seized a plantation which the plaintiff claims as owner by just title translative — 
| of property. The defendants reply, that this title is a mere simulation and that 
a the plantation still belongs as it formerly belonged to James E. Howard, the 
band, who is their judgment debtor. If the plaintiff’s title is serious and real, 
i] judgment perpetuating the injunction is correct. Although she may have acquired 
’ the property in fraud of her husband’s creditors, yet if the title be a reality and 
i not a sham they could not seize it directly for his debts, but should have first re 
sorted to the revocatory action. 11 
The title is regular upon its face. On the 7th October, 1843, the property was 
sold as Howard’s by the sheriff under execution at the suit of Lewis & Jewell y, 
Howard § Orr, and bought by Henry M. Howard, on the 20th Febuary, - 
Howard sold it to the plaintiff, Joyce Holmes, by authentic act. 
The burden was on the defendants to establish the simulation of these sales. Bat 
the evidence offered by themselves shows that they were real. ga 
Again the appellants contend that a community of gains was subsisting betwen — 
‘ Joyce Holmes and her husband James E. Howard on the 20th Febuary, 1848, 
that this acquisition from H. M. Howard, although made in the name of the wilt, 
fell into the community, and is therefore subject to seizure for Howard’s debt. ‘On 
the 19th November, 1845, she had a judgment against her husband for a sepiitie 
tion of property, whereby she also had her title recognized to two slaves free from 
the control or interference of her husband ; she also recovered judgment + 
him for $62 25, although she had not specially asked it. This judgment wasdaly | 
advertised. 
The defendants contend that it is absolutely null for want of execution. ©. o 
2402. But it would appear’ to have been executed so far as it was possible for 
the estate of her husband to meet it. He is proved to have been utterly insolvent A 
An execution even for the $62 25 would have been a vain thing. 
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oes not appear that a moneyed judgment was demanded against him in her 

Nor was it necessary to issue an execution on account of the two slaves. 

: title was not in their joint names, as in the case of Handy v. Sterling, ] An. 

908, but the wife had just acquired them in her own name, through an act of par- 

or tition between herself and her co-heirs under the will of her brother. She merely 

to have her right to a seperate administration of her paraphernal property 

and the community dissolved, on account of the disorder of her hus- 

affairs. This she obtained, and the record does not authorize us to say 

that any writ of execution could have effected more than was effected by the sim- 
ple judgment duly advertised. 

We are, therefore, of opinion that the community was dissolved. 


‘Judgment affirmed. 
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Dennis Mackie v. Tuomas Davis. 


sie F 


Jaarodhibitory action, where there is no presumption raised by reason of the time when the disease 
manifested itself, the burden of proving its existence at the date of the sale rests upon the plaintiff in 
the action. 





PPEAL from the District Court of the parish of Winn, Chaplin, J 
Mercer Canfield, for plaintiff and appellant. Tucker & Chaplin, for defen- 
dant. 

_Srorrorp, J. A simple issue of fact is presented by this record, viz, whether 
aslave sold by defendant to plaintiff, was, at the date of the sale, pe with an 
incurable disease of which he afterwards died. 

There being no presumption raised in this case by reason of the time when the 
disease manifested itself, the burden of proving its existence at the date of the sale 
was upon the plaintiff. 

He has failed to make out any thing more than a speculative and possible case. 
The slave is said to have died of an aneurism. The plaintiff’s main witness, a 
physician, says he is “of opinion that the condition that led to aneurism existed 
before the sale, but does not say that the aneurism itself existed at that time, or 
before it.” He also says, that “it could not be ascertained from the appearance 
after death” (there wag an autopsy) “ whether the death was caused by a rupture 
produced by sudden exertion, or from the natural course of the disease of aneu- 
rism.” 

The verdict and judgment under the evidence as found in this record, are abun- 
} = dantly sustained by the jurisprudence of this court. 
|  Sudgment affirmed. 
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. 


W. Wiss, Jr. v. Avice M. Hunter. 


The seizure and sale, under a fi. fa., of succession property , without an order of court or other 
thority, is illegal ; and the rights of minors cannot be divested by such a sale. 

When the surviving widow agreed to sell a plantation, she having purchased one part of it ata 
sale by which she acquired no title, and thinking herself owner of the remaining portion ag pars 
in the community — Held : that she could not be made liable for the penalty, as she was 
promise to sell by an error of fact and law. 


PPEAL from the District Court of Natchitoches, Chaplin, J. eit 
Hamilton & Chaplin, for plaintiff. J. G. Campbell, for defendant and ry 
pellant. . 
Core, J. A written agreement was executed between the parties to this a 
by which the defendant promised to sell to the plaintiff with warranty the p 
tion, on which she resided, for a certain consideration, which is estimated af 
thousand dollars. The delivery was to be made on the 1st of January, 1857, i 
The contracting parties also obligated themselves, “that Mrs. A. M. Hunter, it 


oa 


she refuses to make the said Wm. Wiiliams, Jr., good and warranted titles ome : 
described land at the time agreed upon, shall forfeit to and pay him the said Wi 


liams two thousand dollars, and the said Wm. Williams, if he shall refase to take _ 


and make payment for said land at the time agreed upon, then the said vide) 
shall forfeit to and pay Mrs. A. M. Hunter two thousand dollars.” 


The contract was not complied with on the part of Mrs. Hunter, and uaa 


has instituted this suit to recover the penalty of two thousand dollars. 


There was judgment for plaintiff, and defendant has appealed. og 
The defendant admits the execution of tht agreement, and in avoidance thereof _ 
pleads error. She admits her willingness to comply but avers her inability todo . 


so, alleging that since the agreement was made, she has been advised and believe, | 
she cannot comply without violating the law. 

It appears, that the property belonged to the community, formerly exiting | 
tween defendant and her deceased husband ; and consequently, at his death, 


title rested jointly in defendant and her minor children, the issue of her mari 


with him. : 

It is also shown ; that on the 20th of March, 1855, the plantation, or a part of 
it, though then the property of the succession, under an ordinary writ of fi. fa. 
sued in the suit of Lloyd Wells v. James Hunter, (the deceased husband,) and. 
R. Olcott, was seized by the Sheriff of Bienville and sold, at public sale, to the: 


fendant, and the Sheriff, by his deed, transferred to her all the title and interest, 


that Lloyd Wells (the plaintiff in execution, and of course without interest inthe — 


thing seized) had in the property, and not the interest of Hunter and Oa | 


defendants in execution. 

Without deciding, whether the defendant could have the sale to her can 
it is evident, her minor children were not divested by the sale of their right to 
their portion of the property. 

If the claim of Wells were a special mortgage, he ought to have — i 
of an order of seizure and sale, or obtained an order ta have property sold 
his debt, or he could have waited and been paid in the due course of admi 
tion. 
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, claim arose from a judicial mortgage, and he wished to be paid, he ought 
jave applied for an order for the sale of sufficient property to liquidate his 

















































” The issuance of a fi. fa. and the seizure and sale of succession property without 
lel of court, or other legal authority, is plainly illegal ; and the rights of the 
were not under such circumstances divested. ° 
Defendant has then no authority to transfer this property; forshe would be 
. unlawfully, and transferring what did not belong to her. 
we ‘Ifthis sale be left out of consideration, it is equally clear, she cannot sell the 

; for one-half of it belongs to her children, it béing property belonging 
to the — formerly existing between her and her deceased husband. 

The question now arises, whether defendant having been in error, and not being 
setuated by fraud or gain, ought to be held liable for the penalty, when it is im- 

ple for her to comply with the agreement. It is impossible, for the property 
ait | of minors can only be sold at public sale, and the highest bidder takes it. Even 

1 then if she were to apply to have the property sold, plaintiff would be obliged to 
incur the chance of buying it. 

{oH It is also admitted, that the under-tutor refuses to assent to the ratification of 

Jif | the agreement. 

id Her good faith is illustrated by the testimony ; for the evidence shows, that she 

% | told Mr. Gray, son-in-law of plaintiff, for whom the purchase was intended, that 
ke 

ms 
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4 - “ghe was willing to remunerate him for any inconvenience she had caused him, 
“} andoffered as much land as his hands could cultivate, for the present year (1857), 
free of rent ; and also offered to let him occupy her residence and pay him wages 
te take charge of her hands.” 
She was induced to promise to sell by an error of fact and of law; there was an 
4 eror of fact, for, she believed the plantation belonged to her, and there was an er- 
of ror of law, for she was mistaken in the effect of the Sheriff's sale to her. C. C. 
o 1814, 1816. 
. We are of opinion, defendant is not liable. 
A penal clause is a secondary obligation, entered into for the purpose of en- 
forcing the performance of a primary obligation. C. C. 2113. 
_ The penalty being stipulated merely to enforce the performance of the principal 
obligation, it is not incurred, although the principal obligation be not performed, 
if there be a lawful excuse for its non-performance, such as inevitable accident or 
irresistable force. C. C. 2116. 
In the preceding Article, “ inevitable accident or irresistable force” are not the 
only excuses for the nov-performance of the principal obligation, but are merely 
"illustrations of what may be deemed a lawful excuse. 
The impossibility for defendant to execute the agreement is an excuse, such as 
x “inevitable accident or irresistable force,” inasmuch as this impossibility did not 
™: originate from her fault or fraud. 
e, Besides, consent being the concurrence of intention in two or more persons, with 
Bs regard to a matter understood by all, reciprocally communicated, and resulting in 
each party from a free and deliberate exercise of the will, it follows, that there is 
no consent, not only where the intent has not been mutually communicated or im- 
plied, but also where it has been produced by error. ©. C. 1813. 
As then defendant executed the agreement under an error of fact and of law, the 
contract is thereby invalidated, and ghe is not subject to the penalty. 
C. C. Art. 1814, 1816, 1828, 1835 and 1840. 
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It is, therefore, ordered, adjudged and decreed, that the judgment of the Dj 
Court be avoided and reversed ; and it is further ordered and decreed, that 4 
be judgment in favor of defendant against the demand of plaintiff, and that; 
tiff pay the costs of both courts. 





Srate or Louisiana v. Louis Sovutk. 


The Act approved March 19th, 1857, entitled ‘‘ an Act to amend an Act relative to jurors” ania . 
peal, but merely amends, and re-enacts, as amended, the third section of the Act of 1855, 
“an Act relative to juries ”’ 


PPEAL from the District Court of the parish of Rapides, Cullom, J. 
C. N. Hines, for plaintiff. Hyman § Cazabat, for defendant and 
Srorrorp, J. The prisoner sentenced to imprisonment at hard labor om 
life, for the crime of murder, has appealed. 
We have no means of passing upon the motion to change the venire. In pes: 


nal cases, we decide questions of law alone. State v. Bunger,11 An. 607. ¢ 


The prisoner complains that the district judge erroneously refused to quash the : 
venire from which a jury was selected to try him. This is made to appear bya 
bill of exceptions. 





It is admitted that the venire was drawn conformably to the third section of an 1 


Act entitled “an Act relative to juries” approved March 14th, 1855, (p. 298) 


But it is contended that this section was repealed by an Act approved March 


19th, 1857, (Sess. Acts p. 179.) This is a mistake ; the third section of the former _ 
Act was merely amended by the Act of 1857, as appears by the title which is _ 
“an Act to amend an Act entitled ‘an Act relative to jurors’ approved March — 


14th, 1855.” The section amended is reénacted and published at length, as te 
quired by the Constitution, Art. 116. The only change of importance is as to the 
selection of the foreman of the grand jury, who is to be taken from the whole 


venire, instead of the first sixteen names drawn. It is not contended that this pro- 
vision was violated. In other respects the formalities required by both the dd — 


and the new law were strictly followed. And the amendments of 1857, did 
require the list already selected from the assessment roll, and the law of 1855, 
not yet exhausted, to be set aside and a new list to be made out. 

Judgment affirmed, with costs. 
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N. G. & G. Witxinson v. J. W. Marti etal. 








. the return to a writ of certiorari shows that papers and evidence material to the decision of the 
é had been lost, without neglect on the part of the Clerk, or the parties to the suit, the judgment 
o> atthe lower court will be reversed, and the case remanded for a new trial. 






. i ‘PPEAL from the District Court of the Parish of Rapides, Ogden, J. 
AL T.C. Manning, for plaintiffs and appellants. M. Ryan, for defendants. 
Gore, J. -A motion has been made to remand this cause ’for a new trial, on the 
ground that the answer of the defendants, and the note of evidence taken on the 
trial of the cause, are lost, and that the record is imperfect. 
- MR. Ariail, the Clerk of the District Court for the parish of Rapides, in an- 
gwer to the certiorari addressed to him in this case, says “that he has made dili- Pe 
gent search for the missing papers, and cannot find them, and that their loss 
has not been occasioned by any neglect on his part, or that of the parties to the 
. emuse.” 
‘The missing papers and evidence appear to be material to the decision of 
the suit. ' 
It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; that this cause be remanded for a new trial, and 
that the costs of appeal abide the event of the final decree. 
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fa Speake & McCreary v. Georce W. Barrett. 

: 

is , Asuit brought against one of the members of a commercial firm, interrupts prescription with regard to 

re- allthe partners. 

he Where a note was signed by one of the members of a commercial firm with the addition of the words 

ile in liquidation ’’—Held ; that such a note was a notice to the payee that the firm was dissolved, and 
’ that without a special authorization to the partner signing the note from his co-partner, the note was 

0 not binding on him. 

Id a 

ot PPEAL from the District Court of the Parish of Rapides, Cushman, J. 

; P 
ut W. B. Lewis, for plaintiffs and appellants. 2. Ryan, for defendant. 





Corz, J. Defendant is sued upon a note signed by “Barrett & Culbertson, 
in liquidation.” here was judgment for defendant, and plaintiffs have appealed. 

’ Plaintiff in 1852, obtained judgment, in another suit against Culbertson ; and 
* q  seks now to hold Barrett liable. 

-j The plea of prescription of five years has been made; it cannot be sustained, 
| because prescription was arrested by the suit against Culbertson; Barrett § Cul- 
; bertson being commercial partners are bound in solido, and a suit brought against 
. one of the debtors in solido, interrupts prescription with regard to all. C. C. 
2092. 

It is established that the signature of the note is in the handwriting of Culbert- 
son. 
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The addition to the signature, of the words,“ in liquidation”, was q si 
plaintiffs of the dissolution of the partnership of Barrett & Culbertson,« 
After the termination of the co-partnership, Culbertson had no =a 
cute the note in the name of the partnership, without special authorisation § 
his partner, and no such power is contained in the record. ©. C. 2966, * 

It is contended ; that the words, “ in liquidation,” cannot be construed toy 
that a partnership is dissolved: and as there is no proof, in the record, of | 
notice having been given to plaintiffs, except these words affixed to the y be 3 
defendant is liable, because the firm of Barrett § Culbertson were accustomed) Sl 
transact business with plaintiffs, and they were entitled to special notificationg 
the dissolution. % 

We are of opinion, that the presumption from the use of the words “in liquide. 
tion” would be that the partnership had been dissolved. 

If at the execution of the note, it were still in existence, it was the duty of plain. 
tiffs to have established it. 

Plaintiffs have not even proved that the note was given for a debt of the part 
nership. 

Judgment affirmed, with costs of appeal. 
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IN THE 


SUPREME COURT OF LOUISIANA, 


AT 


NEW ORLEANS. 
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NOVEMBER AND DECEMBER, 1858. 





PRESENT: 
Hon. E. T. Merrick, Chief Justice. 


Hon. A. M. Brcwanay, 
Hon. J. L. Coxe, Associate Justices. 
Hon. T. T. Lanp. 
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Tar Stare or Lovistana, ex rel. Joun Turpin, v. Jupce or Seconp 
District Court or New Or.eans. 


The Supreme Court cannot, in a proceeding by mandamus, revise the action of the District Judge. 

When unreasonable delays occur in the District Court, which might work irreparable injury and injus- 
tice, the writ of mandamus is the proper remedy pointed out by law, to prevent a failure of justice, 
and compel the inferior court to pronounce judgment upon the demand. 

If it appear in the proceeding by mandamus, that the District Judge does not refuse to render a judg- 
ment upon the petition, it is not in the power of the Supreme Court to compel him to render the 
particular judgment prayed for by the relator. 


N an application for a mandamus to the Judge of the Second District Court 
of New Orleans. Duncan § McConnell, for relator. 

Merrick, C.J. The relator alleges that he was a brother of Edward Turpin, 
deceased ; that his said brother died, leaving a last will and testament, which has 
been admitted to probate, wherein the relator was constituted the legatee and exe- 
cutor ; that the deceased left an orphan minor child not named in said will; that 
petitioner, not wishing to avail himself of said will to the exclusion of said child, is 
desirous of having said bequest reduced to the disposable portion, and said child 
recognized as the forced heir of her deceased father ; that relator is the only blood 
relation of said orphan in this country, and that he cannot accept the tutorship in 
consequence of his interest as universal legatee under the will, the same being ad- 
verse to said minor ; and that he knows of no person who will give bond and 
security required by the general provisions of law ; that relator applied to the said 
Judge of the Second District Court for an order convoking a family meeting to 
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deliberate upon the appointment of a tutor and under-tutor to said minor; ha 
. the said Judge granted the order; that the family meeting recommended | 
appointment of Charles Fonda as tutor and Edwin Rodd as under-tutor, on ¢} 
complying with the requisites of law, except giving bond ; that relator apy 
petition to the Judge, with a copy of the proceedings of the family meeting, 


prayed for the appointment of said tutor and under-tutor, and that said Judge hag ; 


kept said petition under advisement many weeks, refusing to make said appeite- 
ments, or either of them. The relator prayed for a rule nisi directing the 

Judge to show cause why he should not make the necessary order 

Fonda and Rodd tutor and under-tutor to said minor, on the terms recommended 
by the family meeting, or that he reject the same and proceed upon his own respon. 
sibility, and appoint a tutor and under-tutor, and that he require said appointees 
to qualify according to law. 

The rule nisi was granted. The District Judge, after stating that the homolo 
gation of the proceedings of the famiiy meeting would have the effect of jeopar. 
dizing the estate of the minor, proceeds to say : that “ the father of the minor 
gave to his child a tutor ; this tutor refused to act, because he believes that there 
will have to be some litigation respecting the will of which he is executor ;” that 
“ this is no reason why he should not have assumed the duties imposed upon him 
by his brother, because, in any litigation adverse to, or clashing with the interests 
of the tutor, or estate which he represents, it seems clear, that the under-tutor 
would me the place of the tutor, and that the proceedings would be contains in 
his name.” 

The District Judge, among other matters, further suggests, that this court ean 
not have before it the evidence in this proceeding, upon which he refused to homo 
logate the proceedings of the family meeting, and therefore cannot judge of the 
correctness of his decision, and that the proper remedy is by appeal. 

It is clear, that this court cannot, in a proceeding by mandamus, revise the 
action of the District Judge ; for, as suggested by him, we are not presumed to 
have the evidence before us (in this ex parte proceeding) upon which he acted, and 
other parties besides the relator may be interested in maintaining the decree which 
he rendered. It was upon the supposition, that the District Judge had refused to 
render any judgment upon the petition of the party, that we allowed the rule nisi 
to issue. We know that where causes are under advisement in the lower court, 
and there is an accumulation of business before such court, or there are inquiries 
to be made for the protection of the interests. of the minors, or difficult questions 
of law to be solved, or complicated facts to be investigated, this court ought not 
to listen with too ready an ear to suggestions that there is a denial of justice in 
the delays of the District Court ; still, as “ unreasonable delays” of this kind may 
sometimes work irreparable injury and injustice, the writ of mandamus seems 
be the remedy pointed out by law to prevent a failure of justice and compel the 
inferior court to pronounce judgment upon the demand. C. P. 829, 830, 837, 838. 

On an examination, however, of the answer of the Judge in this case, and the 
petition of the relator, we are of the opinion that it does not appear that the Dis 


trict Judge has refused to render a judgment upon the petition, and it is notin 


our power to order him to render the one or the other of the particular judgments 


prayed for by the relator. If his opinion has not been already reduced to writing, 


and his decree signed, it may be that he may think the petition ought to be dis 
missed, or some other form of a decree adopted. See State v. Judge of Frets 
of Jefferson, 5 Rob. 161. 
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NEW ORLEANS, NOVEMBER, 1858. 


‘We do not consider it proper to intimate an opinion upon the merits of this con- re 
troversy, as requested ; we can only do so after the whole proceedings have been Jvpar 2 Dis. Cr. 
prought up by appeal, together with the decree complained of. 


We repeat in conclusion, that inasmuch as we cannot say from this record, that 
the District Judge has erred in refusing to render either of the judgments prayed 
for, and it does not appear that he has refused to render a judgment in some other 
form, and that, therefore, it does not appear that there is a denial of justice, or 
unreasonable delay, we are of the opinion that the rule taken in this case ought to 
be discharged. 

It is, therefore, ordered, adjudged and decreed by the court, that the rule 
granted in this case be discharged, at the costs of the relator. 





Tae Srate oF Lovtstana, ex rel. Carotine Spoons, v. Toe Jupee or 
THE Seconp Distrricr Court or New Or.eans. 


The decision in the case of the State of Louisiana, ex rel. John Turpin, against the same party reaf- 
firmed. 


N an application for a mandamus to the Judge of the Second District Court 
of New Orleans. E. Heistand, for the relator. 

Merrick, ©. J. This case is in most respects similar to the case of the State 
on relation of John Turpin, against the same party. 

The complaint is, that the District Judge refused to order a family meeting to 
be convoked to consider the propriety of appointing a tutor to certain minors, 
without compelling the tutor to be appointed to give bond. The prayer is, that 
the District Judge show cause why he should not grant the order. 

It is agreed that the answer of the District Judge in Turpin’s case should be 
considered as an answer to this. 

It is evident, from our conclusions in that case, that we cannot make the rule 
granted absolute. It would be substituting our opinion for that of the Judge of 
the first instance, and thus taking original jurisdiction of the case. The Consti- 
tution gives us no such power. Our jurisdiction is appellate only, and the Dis- 
trict Court, as a court of original jurisdiction, must be vested with a legal dis- 
cretion to render a judgment upon the trial of every case, according to the nature 
of the demand or the merits of the defence. All that this court can do in aid of 
its appellate jurisdiction, is to compel the District Court to pronounce upon the 
controversy. 

The form and subject-matter of the decree is within the breast of the District 
Judge, subject only to be revised on appeal. 

In this case, the District Judge refuses to make the particular decree to which 
the party deems himself entitled. But it does not appear that he has not rendered, 
or is not willing to render a decree, adverse to the pretensions of the party. There 
is then no denial of justice in the eye of the law. 

It is, therefore, ordered, adjudged and decreed by the court, that the rule granted 
in this case be discharged, at the costs of the relator. 
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Strate v. Toe Jupce or tHe Seconp Districr Courr—Ex rel, Clerk 

_ D’'Hémécovurr It 

to Bit 

A mandamus will not be granted to compel the Judge of the lower court to sign a bill of cxcestienaiill ae Tt 
it does not appear that the bill of exceptions had been exhibited to the adverse party — 

being presented to the court. Je 


N an application for a mandamus to the Judge of the Second Distriet Ose of th 
of New Orleans. CC. Redmond, for relator. 

Merrick, ©. J. The present proceeding is a petition for a writ of 
to compel the Judge of the Second District Court to sign two bills of exception in 
causes 11,157 and 13,300 on the docket of that court. 

The principal ground for the application is set forth in the following allegations 
in the petition, viz: |. TH 
“That the transcripts of appeal are incomplete, by reason of the refusal of the 
Judge a quo to sign the annexed bills of exception, A and B, tendered to him on 
the 3d June, 1858, the day after the trial at the opening of the court, in pursuance 
of a practice, if not of a positive rule of court which forbids any further postpone. 
ment ; that his honor below refused to examine said bills, or allow the same t» 
be filed until they should have been submitted to the adverse counsel ; that with 
out admitting the binding effect of this requirement, which, on the contrary, peti- 
tioner believes to be incompatible with the law and the obvious rights of parties 
litigant ; he nevertheless endeavored to comply with the same, and informed the 
respective counsel as soon as possible that his exceptions had been delivered tothe 
Judge who required their opinion of, before certifying, the said bills of exception, 
and, that petitioner again and a third time applied to the said Judge of the said 
court to sign his said bills, but was still met by the same objection, which peti- 

tioner had used every exertion to meet and obviate.” 

A writ of mandamus seems to be the proper remedy to resort to, where a Dis 
trict Judge absolutely refuses to perform his duty and sign a bill of none 
which has been properly taken. 

A peremptory mandamus was orded to compel the District Judge to signa bill 

of exception in the case of Brousart v. Trahan’s Heirs, 3 M. R, 714, and a sim 
4 lar mandate is expressly allowed by Article 899 of the Code of Practice. ty 

But, as the application for a writ of mandamus implies a refusal on the part of 
the District Judge to perform the duties of his office, the allegations in the petition 
ought to show affirmatively, and not by implication, the neglect of duty, om 
ject of complaint. 

In the case presented by the relator, it appears that he presented to the Dist 
Judge his bills of exception drawn by his counsel, and left them in the hands of 
the Judge, and that the opposite counsel were informed by him, that the bills of — 
exception, so prepared, were delivered to the Judge, who required their opinionof t 
the same. The opposite counsel, therefore, were called upon to go before the 
Judge and examine the bills of exception and give their opinion of the same, some r 
time (how long does not appear) after the case had been tried. 

The bills of exception ought to have been exhibited to the adverse counsel before 
they were deposited with the Judge. . 

Art. 489 of the Code of Practice is in these words, viz : 
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«This bill of exceptiofi must be exhibited to the adverse party, who may object om 
to any error in the statement therein contained : it shall then be presented to the Juncz 2 Dus. Cr, 
court, who, after correcting it, if erroneous, shall sign the same, and direct the 
Clerk to file it among the records of the suit.” 

It was, therefore, clearly within the discretion of the District Judge to refuse 
to sign the bills tendered until they had been exhibited to the adverse counsel. 

The information conveyed to them that the Judge had the bills, was not a com- 

with the law. 
It is, therefore, ordered, that the petition in this case be dismissed, at the costs 


of the relator. 
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_ Tae Srate. or Lovtstana, ex rel. L. Boupreav, et al., v. Tae Juper or 
tHE Seconp Disrricr Courr or New Orteans. 


Arle taken in the Supreme Court against a ‘District Judge, to compel him to show cause why he 
should not furnish a statement of facts, to be used in a suit on appeal, will be dismissed, unless it 
isshown that the suit is within the appellate jurisdiction of the court ; this will not be inferred from 
the fact that the District Judge had granted the appeal. 

After an appeal has been applied for and obtained, it is too late to ask for a statement of facts 


N an application for a rule against the Judge of the Second District 
Court of New Orleans. J. J. Lugenbuhl, for the relator. 

Merrick, C. J. This is an application for a rule to be taken against the 
Judge of the Second District Court to show cause why he should not furnish a 
statement of facts to the defendants in certain cases wherein the City of New 
Orleans is plaintiff. 

There are two reasons why the rule should be denied the parties moving for the 
same, Viz : 

Ist. It does not appear by the showing made to this court, that the cases re- 
ferred to are within the appellate jurisdiction of the court, a fact which ought 
clearly to.appear by the allegations in the petition, and not merely by inference 
from the fact that the District Judge had granted the appeal. 

2d. It appears that the relators have already applied to the District Court 
and obtained an appeal, which precludes them from applying for a statement of 
facts afterwards. 

It is true that there has been some conflict in the decisions as to the time in 
which the statement of facts may be made, but we believe that it has never been 
decided that it could be made after an appeal has been taken. See Trenchard v. 
Elderkin, 3 L. R. 294; Union Bank v. Williams, 16 L. R. 236 ; Meeker v. Gal- 
pin, 4 Rob. 259; Jones v. Neville, 9 Rob. 478; C. P. 602 and 603. 

The supposed mistake of the Judge in signing the judgments, did not prevent 
the relators from obtaining a statement of facts before taking their appeal. 

It is, therefore, ordered, that the motion in this case be dismissed at the costs 
of the parties moving for the rule. 
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Srate or Lovrstana v. Jonn O'Conner. 


When a statute punishing an offence has been repealed without any saving clause, as to 
already commenced, it operates as a pardon to persons convicted under such repealed statute, 
It is the duty of the court, ez officio, to notice the repeal of laws. 


ears from the District Court of the Parish of East Baton Rouge, Baa 
E. W. Moise, Attorney General, for the State. A. S. Herron, for oT 
lant. 
Core, J. Appellant was indicted for selling and delivering, in a store-house 
fitted up and kept by him, to a slave, spirituous liquor, without the consent in 
writing of the owner, overseer or employer of the slave. 


The indictment alleges that he committed the act on the night of the eleventh of 


September, 1856. 

He was found guilty and sentenced on the 5th of, December, 1856, to imprison. 
ment in the parish jail for one year, a fine of five hundred dollars and costs of 
prosecution. 

It does not appear from the record under what particular Act he was indicted ; 
but on the 19th March, 1857, an Act was passed by the Legislature relative tp 
offences of the same character as that set forth in the indictment, and all laws on 
the same subject-matter were repealed without any saving clause as to prosece- 
tions already commenced. Sess. Acts of 1857, p. 183. 

This repeal operates as a pardon for the accused. State v. King, 12th An 
p- 593. 

No bill of exceptions, statement of facts, nor assignment of error has been made 
in this court, nevertheless we feel bound to notice this fatal objection to the affir- 
mance of the judgment. 

It is our duty to notice, ex officio, the repeal of laws. 

The motion to dismiss is, therefore, overruled. 

It is, therefore, ordered, adjudged and decreed, that the verdict of the jury and 
the judgment of the court thereon be avoided and reversed, and that appellant be 
discharged . 

Merrick, C. J., concurring. There isa motion to dismiss the appeal in this 
case because there is neither a bill of exception nor an assignment of errors in the 
record. 4 

For my views on the motion to dismiss I refer to what we have said in the cas 
of State v. Henderson, a slave, just decided. ; 

On the merits, I concur in the opinion of Mr. Justice Cole. : 
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Joun M. Bacn v. Wittiam M. Batrarp et als. 


{he duties of an attorney ad hoc for an absentee do not terminate with the conclusion of the suit in the 
Jower court : it is incumbent upon him to appeal, if, in his opinion, his client will be benefited 


thereby. 
{he appeal bond is properly signed by the attorney ad hoc in behalf of his client. 
‘An agreement for the extra judicial partition of land cannot be established by parol evidence. 


PPEAL from the District Court of the parish of St. Helena, Wilson, J. 
Ivy F. Thompson, for plaintiff. Penn & Martin and M. M. Smith, for de- 


fendants and appellants. 
ous, J. An action was instituted by the heirs of James Ballard for the sale 


and partition of a tract of land. 

Plaintiff enjoined the sale, claiming thirty acres in said tract by purchase from 
Johnson Carnes, who bought from William M. Ballard, one of the heirs. 

It appears that said W. M. Ballard subsequently took out letters of adminis- 
tration upon his father’s succession, had said land inventoried as the property of 
that succession, and then united whith his co-heirs for a sale and partition. With 
the injunction suit a petitory action has cumulated, in which plaintiff sues all the 
heirs of James Ballard, praying to be decreed the legal owner of thirty acres, and 
to be maintained and quieted in his possession. 

The case was tried before a jury, whose verdict was in favor of plaintiff, and 
two only of the defendants have appealed from the judgment of the court thereon. 

A motion has been made to dismiss the appeal as to one of them, Lydia fue 
Ballard, wife of G. B. Zachary, for the following reasons : 

1. “ Because she is a married woman and is without authority to stand in 
judgment, not being authorized or joined by her husband, nor authorized by the 
court.” 

This objection comes with a bad grace from the appellee, for he has a judgment 
and it was his duty before obtaining it to see that the proper parties were in 
court. 

2. “ Because she has not executed an appeal bond, as the law requires. 

3. “ Because the bond purporting to be an appeal bond purports to be in the 
name, and is signed by the attorney ad hoc, which is a nullity. 

4. “Because the attorney ad hoc is without authority in fact or law to appeal 
in his own name, or in his own right, separate and distinct from the absentee whom 
he represents.” 

The motion for appeal was made in open court by the attorney ad hoc. 

The appeal bond was in the name of “ Miles M. Smith, attorney ad hoc for 
Lydia Ann Ballard, wife of Green B. Zachary,” as one of the principals, and 
signed “ M. M. Smith, attorney ad hoc.” 

We are of opinion that the duties of an attorney ad hoc for an absentee do not 
terminate with the conclusion of the suit in the lower court, and it is incumbent 
upon him to appeal, if, in his opinion, his client can be benefited thereby. 

He is appointed to represent the interests of the absentee in the suit ; and, it 
cannot be considered as terminated until it has been adjudicated upon by the final 
tribunal. 










SUPREME COURT OF LOUISIANA, 


As it is the duty of the attorney ad hoc to watch over and protect the 
the absentee there is no objection to his signing the appeal bond in his } 

The motion to dismiss the appeal is, therefore, overruled. 

Upon the merits we would observe, that plaintiff endeavored to succeed in} 
petitory action and injunction against Lydia Ann Ballard, by showing there by 
been a verbal agreement between her and the other heirs, by which they had 
sented to an extra-judicial partition of the land. So far as she was c¢ 
there was nothing but parol testimony, which was excepted to by the at 
ad hoc. 

The judgment as to her must, therefore, be reversed. : 

Plaintiff claims, in the event of a reversal as to Lydia A. Ballard, that oe . 
her proportion of the value of the improvements put by him upon the land, 

The act of sale to him shows that his vendors sold the land to him with Bi 
other warranty of title than that resulting from their acts.” 

This fact connected with the other circumstances of the case establish, that ‘he 
is not liable for any part of the improvements. 

With relation to William Spring, the other appellant, it appears that Joh, 
Ballard applied as one of the heirs of James Ballard in conjunction with the other 
heirs for a sale and partition of the land in dispute. 

Plaintiff enjoined the sale, and also instituted a petitory action, suing among 
others John Ballard, who answered that he had parted with his interest to Wit 
liam Spring, and could not stand in judgment. 

No evidence was introduced of any transfer from John Ballard to Spring. 

John Ballard having sued in the suit of partition as one of the owners of the 
land, which partition was stopped by the action of plaintiff, and as there is nothing 
to show he has ever parted with his title, except his simple assertion, and nothing 
to show that if he did part with it, that the transfer was not executed after the 
commencement against him of judicial proceedings for the recovery of the lagd, 
we are, therefore, of opinion that he is not entitled to a judgment in his favor, 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoided 
and reversed, so far as the sustaining of the injunction of the District Court inter. 
feres with the title and control of Lydia Ann Ballard, wife of Green B. Zachary, 
over one undivided fifth of the land in contestation, and so far as it recognizs 
plaintiff as the owner of the whole of the land in dispute, and makes Mrs. Zachary 
and husband liable for any of the costs of suit. It is further ordered and decreed, 
that the judgment be so amended as that Mrs. Zachary be recognized as the legal 
proprietor of one undivided fifth of the thirty acres of land sued for, being situated 
in the parish of St. Helena, and designated by lot No. one, sec. 4, T. 4, south of 
range No. 7 east, the whole containing 108 acres ; that she be forever quieted in 
her title to the same. It is further ordered that the judgment in all other respects 


be affirmed, and that the costs of appeal be paid by appellee and William Spring, 
one of the appellants. 
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NEW ORLEANS, DECEMBER, 1858. 


> i Tne Strate v. Henperson, a Slave. 

bel © 

Ge appeal taken by a slave convicted of a capital offence and sentenced to death—Held: That 

» although no counsel appeared for the accused and no assignment of errors was made in the Supreme 

_ Court, the judgment should be reversed and the accused discharged, as it appeared from an inspec- 

* tion of the record that he had been convicted of an offence under a statute which bad been repealed 
since the conviction took place. 


7 from the Justices Court of the Parish of East Feliciana. 


Merrick, ©. J. The accused was charged with having, on the 30th day of 
January, 1857, stabbed John Robins, his master, with a large pocket knife, and 
inflicting several severe and dangerous wounds. 

He was convicted by the special tribunal provided by law for his trial, and 
sentenced to be executed. é 

He has appealed ; but the transcript of appeal was filed by the District A ttor- 


The record does not contain any bill of exception nor assignment of errors. 

Some members of the court have had doubts whether the appeal should not be 
ex officio dismissed. The statute under which the accused was convicted has been 
repealed. When we look, therefore, at the accusation filed by the District Attor- 
ney, we see that the accused is charged with no legal offence by reason of the 
repeal of the statute on which the prosecution is based. As more than twelve 
months have elapsed since the appeal was taken, its dismissal will have the effect 
of subjecting the accused to the penalty of death under a statute which has been 
repealed. 

In view of the momentous consequences which would result from a dismissal of 
the appeal, we consider it a proper occasion to examine and ascertain the con- 
stitational rights of this court and the proper practice in a case of this kind. 

In the case of the State v. Slave King, 12 An. 593, decided at Monroe, which 
was upon a prosecution under the same repealed statute, the point, as to the effect 
of the repeal of the statute, was not made by the counsel for the accused, yet we 
requested the counsel to present their views in writing on the effect of the repeal- 
ing clause in the statute. After a careful consideration of the question, we re- 
versed the judgment and conviction in that case, and discharged the accused. 

But it is suggested that there are no bills of exception and no assignments of 
error in this case, and that the accused has not appeared by counsel, and, there- 
fore, it must be inferred that he has abandoned the appeal. 

This by no means follows. It is possible that the accused, shut up in prison, 
holding nothing but what belongs to his master, whom he has so deeply offended 
and wronged, does look to this court to see that his life shall not be forfeited ex- 
cept upon sufficient ground, although he has presented no counsel at the bar of 
this court to advocate his cause, for men do not often voluntarily throw away 
their lives. It is moreover probable that the humane District Attorney, in view 
of the relations he sustains to the accused in all cases, as well as to the State, has 
done for him what the law makes the duty of the Clerk or Justices to do, viz, file 

the transcript with the Clerk of this court, (Rev. Stat., p. 163, sec. 28,) and so 
place the whole case before the court. 
62 
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Hexpmesox. if he be without counsel, and to direct such counsel in an extraordinary ¢ 


SUPREME COURT OF LOUISIANA, 
Perhaps it is in the power of this court to appoint counsel to defend the 


the present, if need be, to file an assignment of errors. Const. Art. 103, 
But this court has never refused before, so far as we are able to learn, to, 
sider an appeal, because counsel was not present to represent the appellant ind 
court. ts 
In the case of De la Croix v. Villéré, we reversed the judgment of the lowe 
court, although no counsel appeared before us to argue the case or file a brie fr : 
the appellant. 11 An. 39. 

In the case of State v. Scott, the appeal was filed by the appellee, and wep, 
versed the judgment. 13 An. rs 

In the case of the State v. Hendry, the District Attorney took the appeal, ba 
did not present any points or cite any authorities. Yet this court considered the 
ease and affirmed the judgment. 11 An. 207. We doubt not many other cagy 
might be found to the same effect, where it is worth the while to examine they 
cords in order to ascertain the same. 

We see, therefore, nothing fatal in the objection that the accused does not ap- 
pear here by counsel. The record is here (the prisoner being without power to 
appear), which the law makes the duty of its own officers to file, and the State 
demands our judgment upon the record which contains the appeal. 

Under this state of facts, it seems to us that it is not the duty of this courte 
mero motu to search the record in order to discover grounds, if such there be, 
which might have been made the basis of a dismissel of the appeal. If the State 
had desired a dismissal of the appeal, the District Attorney would never have 
filed the record. He would have taken out a certificate instead. 

Again : it is said that this court can only investigate questions presented by 
bills of exception or assignments of error, and there being neither a bill of ex 
ception in the record nor assignment of error in this court, the appeal must be 
dismissed. Three cases are cited as authorities on this point, and we will consider 
them, after having examined the question as a constitutional question. 


The Court of Errors and Appeals was the creature of the Legislature and de 


rived its power from the Act of 1843. That Act gave it jurisdiction only of 
questions presented by bills of exception or assignment of errors apparent on the 
face of the record, taken and made in manner and form as then provided by law 
for appeals in civil cases. This court, on the contrary, is a Supreme Court, inde 
pendent of the Legislature and deriving its powers from the Constitution alone, 
To that then, and not the repealed statute of 1843, we must look to ascertain 
whether it has jurisdiction of this case. 

Art. 62 of the Constitution gives this court appellate jurisdiction only. It 
extends in all criminal cases to questions of law alone, whenever the offence 
charged is punishable with death or imprisonment at hard-labor, or when a fine 
exceeding three hundred dollars has actually been imposed. 

This court then takes jurisdiction in virtue of an appeal and not by means of 
a writ of error. An appeal presents the case before the appellate court precisely 
as it was tried before the lower court, on both questions of fact and law. Story 
Const. 917 ; Tomlin Law Dic. verbo Appeal. 

An appeal, then, on a question of law, presents the naked question of law ® 
the appellate tribunal as it was presented to the inferior court (so far as the same 
ean be separated from the facts), without any of the formalities required on a writ 


of error. Ona writ of error, on the contrary, an assignment of errors was Te F 
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NEW ORLEANS, DECEMBER, 1858. — 


ed, because it was in the nature of a declaration, and gave the superior tribu- 
cognizance of the grounds of complaint of the actor, the plaintiff in error. 2 
Todd's Prac. 1107. Qn appeal, the position of parties remains the same as in 
the lower court ; the plaintiff below is plaintiff here, and so of the defendant. 
Hence, no new pleadings are required in order to give the court cognizance of the 
case, and no assignment of errors is required to bring a criminal case before this 

The only question is, are the errors of law apparent upon the record? It 
js a maxim of the common law, Boni judicis est ampliare jurisdictionem ; al- 
though this maxim is not applicable here, still, we think, no part of the jurisdic- 
tion conferred on this court by the Constitution should be parted with. The 
Constitution declares the powers of the court to be appellate. It should not un- 
dertake to divest itself of its power given for the benefit of the citizen, and say 
that it can only examine errors apparent upon the face of the record when pre- 
sented as a writ of error, viz, with new pleadings assigning such errors. But in 
prosecutions of slaves, only the substance of things is observed and technicali- 
ties are disregarded. In the forcible language of the law, no proceedings shall be 
impeded by any errors of form. Acts 1846, p. 115, sec. 14. Shall that be the 
practice on the part of the State only, and a more rigorous practice be exacted 
of the prisoner who has so little power to direct his defence ? 

But the statute directing the manner of taking the appeals, allows it to be 
taken as in civil cases, but no appeal bond nor security for costs is required. It 
makes it the duty of the Clerk to make out a copy of the record and transmit the 
same to the Supreme Court, and the Sheriff is to keep the accused in custody, to 
abide such judgment as may be rendered by the Supreme Court on appeal. 

It is apparent that inasmuch as the testimony is never taken down by the 
Clerk in criminal cases, that the record cannot be certified, as in civil cases, to 
contain all the evidence. This was known to the framers of the Constitution 
when they conferred the appeal, and to the Legislature also when it authorized an 
appeal in criminal cases without giving bond. The Articles of the Code of Prac- 
tice, which gives either party the right to require the Clerk to take down the tes- 
timony in civil cases, and to require him to certify the same to the Supreme Court, 
are not applicable to appeals in criminal cases, and it seems to us as a consequence 
that the appeal cannot be dismissed, because the appellant did not do an impog- 
sible thing. C. P. 601, 896, 897. 

If in a civil case the Clerk certifies that the record contains all the evidence, 
the Supreme Court is required to examine all questions of law existing upon the 
record, without any bill of exception or assignment of errors, (12 Rob. 461,) and 
we cannot think the Constitution, when it conferred the right of appeal upon the 
accused in the class of criminal cases in which appeals are allowed, intended to 
confer an appeal less perfect than in civil cases. 

The appeal intended to be granted, was a perfect appeal on all questions of law, 
reference being had to the manner in which the testimony is given before the 
Jury. 

But it is said there are cases in which this court has ruled that the appeal will 
be dismissed, unless there be a bill of exception or assignment of errors. We will 
examine those cited before we advert to the numerous cases on the other side. 

The first case relied on is the case of the State v. Fant, 2 An. 837. There was 
an application for a mandamus to compel the District Judge to make a statement 
of facts. In reasoning on this branch of the case, Mr. Justice King said: “ By 
the well known rules of criminal proceedings, the evidence introduced on the trial 
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SUPREME COURT OF LOUISIANA, 


before the jury is not reduced to writing, and if it were, we would be 
Hexpensox, authority to pronounce upon it. A statement of the facts proved on the ty 
would be only a substitute for the evidence itself, which we are not permitted § 
examine.” He then says, the repeal of the Act of 1843, did not repeal the 
tice under it ; and he further makes the obiter dictum that questions of law 
be presented by bills of exception or assignment of errors. The case, every 
must admit, was correctly decided, and if he uses the term assignment of ¢ 
the same sense that Mr. Justice Preston used it in the case of the State y. 
viz, the formal calling of the error to the notice of the court, the dictum was ng 
absolutely incorrect. In Turner's case, the only assignment of errors was in the 
brief of counsel, and yet it is called an assignment of errors. 6 An. 310. * 
this was the case in the State v. Kentuck, 8 An. 308. 

The next case cited is the case of the State v. Nelson, 3 An. 500. In this cm 
the entire evidence was certified, and Judge King, as the organ of the court, ig 
refusing to examine the evidence in order to ascertain whether it was sufficient t 
sustain the conviction, made a dictum similar to that used by him in the case of 
Fant. It is apparent, therefore, that neither of these cases decides the point in 
controversy. They each affirmed the judgment of the lower court which they 
could not have done without jurisdiction. 

The next case was that of the State v. Bob, 11 An. 192. Here the court did 
dismiss the appeal. But what else? It considered every question raised on the 
record by the appellant and finding them all untenable, dismissed the appeal. The 
questions of law upon the record having been examined and decided, it was 
matter of no moment to the accused, whether his appeal was dismissed es 
judgment affirmed. 

In the case of Muldoon, the appeal was dismissed, although the record contained 
a bill of exception. 9 An. 24. 

It is on these unsatisfactory dicta, that the right to dismiss the appeal is based. 

Now, opposed to these dicta (for with the exception of the last they cannot be 
called decisions), is the almost uniform practice of the court since its organization 
We are able to present the following cases which were decided in this city. How 
many more have been decided, we are unable to say. In these which we cite, 
there were neither bills of exception nor assignments of error, and yet the judg 
ments were either reversed or affirmed, a thing impossible unless the court had jw 
risdiction. State v. Russell, 2 An. 605; State v. McDonald and Crosby, 4 Am 
434; State v. Monasterio, 4 An. 380; State v. Stiles, 55 An. 324; State v. Smith, 
5 An. 340; State v. Turner, 6 An. 309; State v. Capers, 6 An. 267; same ¥. 
same, 6 An. 269; State v. Eschars, 7 An. 224; State v. Glass, Ib. 122; State ul 
v. Kentuck, a slave, 8 An. 308; State v. Slave Dick, 10 An. 461; State v. Bt 1 
son, 10 An. 229; State v. Harrison, 11 An. 722; and State v. Hendry, 10 A. 
207. See also State v. Ellis,12 An. 390, and State v. Clay, 12 An. 431. 8 

In the case of the State v. Russell, 2 An. 605, Judge King considered the sub 9 { 
ficiency of the indictment and affirmed the judgment. He did the same in Crom 
by’s case. 4 An. 434. In the case of Monasterio, the appeal was dismissed be 
cause the fine did not exceed three hundred dollars, and this was the only ground 
made by the Attorney General, an experienced and able lawyer, when there was 
neither bill of exception or assignment of error in the record. 

In the case against Stiles, the court, through Chief Justice Eustis, its orgamy 
examined at great length the sufficiency of the indictment without any assign 
ment of errors or bill of exception, and reversed the judgment of the lowercourt 
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, In the case of Smith, same vol. p. 340, the only errors urged were 
prief of counsel, and the court affirmed the decree of the-lower court. In 


the case of the State v. Hendry, 10 An. 207, the appeal was taken by the State, 
god Mr. Justice Spofford, as the organ of the court, after remarking that the Dis- 


ttict Attorney had taken the appeal and had not presented any points or cited any 
authorities, and that the court was not informed why he conceived that any error 
jad been committed to the prejudice of the State which could be remedied on ap- 

to consider the case upon the argument of defendant's counsel, and 
affirmed the judgment of the lower court. 

Even in civil proceedings, this court has not held Article 897 as applicable to 
dicases. In the case of Wood v. Henderson, 2 Ann. 220, it was held, that where 
the record shows that the judgment of the lower court was rendered on an excep- 
tion to the petition on the ground of the insufficiency of the allegations to autho- 
rise the issuing of the injunction prayed for, and the exception was overruled, the 
courtmight examine the record without any statement of facts, bill of exceptions 
orassignment of error. Much more can this court consider the indictment where 
itcharges no offence known to the law, and the accused is sentenced to death 
under it, and where the theory is that no one can be put in jeopardy of life or 
limb under a defective indictment. 10 An. 197. 

If this court is obliged to dismiss the appeal for want of an assignment of er- 
rors, then the doctrine of all those’cases where parties have been condemned to 
undergo a second trial for the insufficiency of the first indictment is false, and the 
accused was all the time in jeopardy of life or limb under the first. 

In our opinion, the true doctrine as to the powers of this court was announced 
the first time the question was incidentally considered by the court, in this com- 
prehensive language: “‘The framers of the Constitution obviously intended by 
this clause to grant to this tribunal power to revise questions of law which arise 
in prosecutions by indictment or information after a final judgment, and not to 
allow appeals from decisions made on questions arising in preliminary proceed- 
ings.” But in the case before us, the judgment of the lower court was right ; 
the law requiring a reversal is subsequent to the decree and perhaps not a proper 
matter for the assignment of error. We, therefore, are of the opinion that the 
Constitution gives us jurisdiction of the case. 

The record shows that the prisoner, having been found guilty of a capital of- 
fence, was, on the 7th day of March, 1857, condemned to be executed on the 10th 
day of April following. 

The day fixed for the execution proving to be Good Friday, on application to 
the Governor, he directed the execution to be postponed until Friday, April 17, 
1857. On the 16th day of April, the accused, by counsel, appealed. 

We were informed by the District Attorney in his oral argument, that he him- 
self placed the transcript on file, and he requested the court to fix another day 
for the execution of the prisoner. 

On examination of the indictment and conviction, we find that the accused was 
charged with the crime of having, on the 30th day of January, 1857, willfully, 
maliciously and feloniously assaulted, struck, thrust, cut and stabbed his master, 
John Robins, with a large pocket knife, the same being a dungerous weapon, there- 
by inflicting several severe and dangerous wounds upon said Robins, with the in- 
tent to-kill and murder said Robins. 

He was convicted and sentenced on the seventh day of March, A. D. 1857. 
The prisoner must have been convicted under some of the following provisions 
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of law, viz: Nos. 9 and 15 of section 40 of the Act of 1806 ; section 
Hexpersox. Act of 1814; section 3 of the Act of 1816; and the 6th section of the 
1843 ; Bullard & Curry, pp. 59, 60, 64 and 66 ; Acts 1843, p. 92. 

The sections two, three and four of the Act of 1857, are on the same 
matter as the sections referred to, under which the prisoner must have been 
victed. The forty-third section of the Act approved 19th of March, 185%,, 
promulgated the eighth day of May, of the same year, has repealed the 
for which the prisoner has been convicted. There being no saving clause, neu 
rates a general pardon of the accused, and he is entitled to the benefit of the 
tute, although passed subsequent to his conviction. It was so held in the easegt 
the State v. King, 12 An. 593, and subsequent cases. See also case of State y, 
Johnson, 12 La. 547; Bishop’s Crim. Law, sec. 103, 106. 
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We are, therefore, of the opinion, that the judgment of the lower court ought the 
to be reversed and the prisoner discharged from custody. or 
It is, therefore, ordered, adjudged and decreed by the court, that the jelgaal ve 
from which the appeal in this case has been taken, be avoided and reversed; and J 
that the accused be discharged from legal custody. 4 for 
Coxe, J., concurring. Not deeming it necessary in the present case to expreg No 
an opinion upon all the questions discussed in the opinion of the Chief Justica,J chil 
concur in his conclusion, on the ground that this court ought, ex officio, to notice Ap 
the repeal of laws, and that it cannot affirm a judgment based on a repealed sta wit 
tute, and condemn one to death without legal authority. State v. O'Conner, 13 f 
An.; State v. King, 12 An. 593. ‘ Me 
Bucuanan, J., concurred in the above opinion of Judge Cole. me 
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W. A. Sranproven et al. v. James H. Wuson. 


The Act of Congress of the 29th of May, 1830, declares “ all assignments and transfers of rights of pre. 
emption in public lands, prior to the issuance of a patent, to be null and void.’’ 

An amendment of that Act in 1832 only authorizes such assignment or transfer after certificates @f 
paymentor final receipts for the price of such pre-emption, from the land office. Statutes at Large, 
4, pp. 423 and 496.—Held : That the provisions of these statutes are imperative, and that a probate 
sale of a pre-emption right, ordered for the purpose of paying debts of the succession, when no pay- 
ment of the government price of the land had been effected, was the sale of a thing inalienable. ~~ 

In an action by the widow and heirs of the pre-emptor, against one deriving title from the purchaserat 
the probate sale.—Held: That the land having been paid out of the land office in their name, ands 
patent issued in their name, they were entitled to recover, but not without reimbursing to the defend 
ant the money which had gone to the benefit of the estate by the supposed sale. : 

The claim of the defendant for his improvements on the land was also allowed. 
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PPEAL from the District Court of the Parish of Madison, Farrar, J. 
Bemiss § Parham, for plaintiffs. A. Snyder, for defendant and appee 
lant. ‘8 
Bucnanan, J. Anson Stanbrough died in the parish of Concordia, in 1832, 
Among the property comprised in his inventory, were two preémption claims @ 
two quarter sections of land, situate on the left bank of Roundaway Bayou,ia f° . 
said parish, appraised at four thousand five hundred dollars. Anson Stanbrough — 
left a widow and two minor children; and his estate was deeply involved ia — 
debt. 
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a eettain terms of credit, for the purpose of paying the debts. At the public 

" gle ordered by the court, the preémptions mentioned above were adjudicated to 

Groves, on the 25th March, 1833, for the sum of five thousand dollars, by the 

: filowing description : “ The principal establishment being a preémption claim to 
three handred and twenty acres of land with the improvements, situate on the 
Roundaway Bayou, in this parish, bounded on the upper side by land claimed by 
Frederick L. Brown, and on the lower side by land claimed by Martin Price, and 
decribed in the U. S. survey thereof as lots No. 40 and 41 in township No. 16 
god range 13 east, in the district of lands north of Red River.” 

The price of adjudication was paid to the administrator of Anson Stanbrough, 
who employed it in paying the debts of the estate. By several mean conveyances 
the land thus acquired has come into the possession of the present defendant. The 
survey in evidence shows lot No. 40 to contain 159 70-100 acres, and lot No. 
4) to contain 160 acres. 

At the time of the sale to Groves the government price had not yet been paid 
for the preémption claims to the two lots sold ; but, on the 31st July, 1833, lot 
No. 40 was paid out of the land office at Monroe in the name of the widow and 
diildren of Anson Stanbrough, and lot No. 41 in that of Seaborn W. Cameron. 
And on the 17th June, 1837, a patent issued for lot No. 40, in the name of the 
widow and children of Anson Stanbrough. 

The present suit was brought in April, 1851, by William Stanbrough and 
Mary Stanbrough, wife of Wilkinson, being the children of Anson Stanbrough, 
mentioned in the entry and patent for lot No. 40. They claim the said lot as 
owners, together with damages, for its detention and rent, at the rate of five 
hundred dollars per annum, until they are restored to possession. 

Defendant answers, pleading title in himself by virtue of the probate sale of the 
2th March, 1833, and, in case it should be adjudged that said sale did not convey 
a valid title to defendant, he then claims, in the alternative that the price paid by 
Groves be refunded to defendant, as having enured to the benefit of the estate of 
plaintiff’s ancestor. He also claims for the increased value given by him to the 
land, by clearing and other improvements. Finally, defendant pleads the prescrip- 
tion of ten years. 

The death of the plaintiff, Willaam Stanbrough, since the institution of the suit 
is suggested, and, by an amended petition the other plaintiff, Mrs. Wilkinson, 
claims to be the sole heir and representative of said William. 

The plea of prescription is not noticed in the judgment of the District Court, 
nor in the printed argument of counsel in this court. We consider it, therefore, 

as having been abandoned by defendant. 

Plaintiffs rest their claim upon that provision of the Act of Congress of the 
29th May, 1830, which declares all assignments and transfers of rights of pre- 
emption in public lands, prior to the issuance of a patent, to be null and void ; 
and upon the amendment of said Act in 1832, which only authorizes such assign- 
ment or transfer after certificates of payment or final receipts for the price of such 
preémptions from the land office. See Statutes at Large, vol. 4th pp. 421 and 
496. 

The provisions of these statutes are imperative ; and Anson Stanbrough’s right 
of preémption must be held to have been inalienable, (hors de commerce,) at the 
time of the probate sale of 25th March, 1833, no payment of the government 
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.* $ 
' The widow renounced the community, and, by the advice of a family meeting, — 
smyened for that purpose, the property of the succession was ordered to be sold = Wisow. 





Srasmrovan price of the land having been at that time effected. See Poirrier y, 
Wirson. An. 934. 
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It would be, however, contrary to equity that the plaintiffs should eviek 
fendant from this land without reimbursing the money which the estate of 
ancestor has benefited by its supposed sale. In Poirrier v. White the court expr 
sed its regret that the state of the pleadings would not permit it to decmeg 
restitution of the price in favor of defendant. But in that respect the p 
case is different. Restitution of the price is distinctly claimed. 

The plaintiffs, however, argue that they do not claim in right of their 
but in their own right, and as heirs of their mother, she and they being the 
sons who paid the land out of the land office, and in whose names the Pateat 4 
issued. 











But this argument is unsound. The preémptor was Anson Stanbrough, a 7. 
entry in the land office at Monroe, and the patent are in the name of the plaintiffs | being 





and their mother, but in their quality of widow and children of Anson Sign. | othe 
brough. 
Indeed, the whole ground of plaintiff's claim to this land consists in the fact A’ 
that their ancestor had an inchoate right to the same, which none but himself 
or his heirs, in case of his death, had the power to perfect into an absolute title Me 
We are of opinion defendant is entitled under the evidence to receive from the at 
plaintiffs three thousand dollars, by way of reimbursement of moneys expended, vestec 
for the benefit of Anson Stanbrough’s estate, as follows: The price paid by | ™™ 
Groves to Anson Stanbrough’s succession, for lots No. 40 and 41, each containing Th 
an equal quantity of land, was five thousand dollars. Half of that sum, therefore, stitut 
or twenty-five hundred dollars, was the price paid for lot No. 40, which is the that 
subject of this suit. But it is proved that defendant has also had to pay five and c 
hundred dollars, to be quieted in the title of lot No. 41, for which the heirs of ly for 
Seaborn Cameron had brought a petitory action against him. As the estate of that 
Anson Stanbrough was warrantor of the title of lot No. 41, the plaintiffs, as heirs aud t 
of Anson Stanbrough, are liable for the reimbursement of the five hundred dollars of th 
thus paid. As regards improvements upon the land, it is proved that 45 acres | — 
were cleared at the time of the probate sale, and, it is admitted, that the who | ™/” 
one hundred and sixty are now cleared and in cultivation. The enhanced value é 
of the land caused by clearing is variously estimated by the witnesses at $25 to bw 
$75 per acre. The printed argument of plaintiff’s counsel admits it to be $4 
per acre. This sum multiplied by 115, the number of acres cleared since the pro - pelle 
bate sale, gives $4600 for this item, add $1500, cost of buildings, etc., erected wt 
before this suit was brought. 











Total allowed defendant upon his reconventional demand....... $9100 
Against which we allow plaintiffs rent since the institution of this 

suit, say 7 years at $500 per annum, or...................- 3500 
Money balance due defendant... ..............ccseeseccceees $5600 


It is, therefore, adjudged and decreed, that the judgment of the District Court 7” 
be reversed, that plaintiffs recover of defendant lot No. 40 of township No. 16of 
range 13 east, with the improvements thereon; but that no writ of possession” : j 
issue on this judgment untill plaintiffs pay to defendant, or deposit in the handsof 7) 
the Sheriff of Madison parish, for account of defendant, five thousand six hundred 
dollars ; and it is farther decreed, that defendant pay the costs, with the exception 
of those of appeal which are to be borne by plaintiffs. , 
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Srare, through Taomas Askew, State Tax Collector, ». Tar Sovrn- 
ERN Sreamsuip Company. 


Te State Tax Collector has a right to institute an action in the name of the State, for the recovery of 
taxes, when it is evident that the seizure of property would occasion an injunction. 
‘he interest of a pany in steamships is an object of taxation covered by the fifth clause of the first 
: geetion of the Act of 1855. 
There an incorporated company has property subject to taxation in the district of its domicil, they are 
5 pound to apply to have the tax roll corrected if they are erroneously assessed. 
Mhe mill tax, under the Act of the Legislature of 1855, is levied to provide means for the education of 
“the white youth of the State ; it was approved the same day as the Act to provide a revenue, and 
“peing for different objects, both Acts must have effect, as they are not utterly repugnant to each - 
other. 





; — from the Fourth District Court of New Orleans, Price, J. 


Hunton & Miller, for plaintiff. H. J. Leovy, for defendants and appellants. 
Meraicx, C.J. This suit is brought to recover from the defendants $1,034 20, 
the amount of the State tax assessed upon $340,000, the amount of capital in- 
yested or employed by defendant in the year (1857) in traffic, trade, merchandize 
or any kind of commerce. 

The defence to the action is a denial of authority of the Tax Collector to in- 
stitute the suit ; averments that interests in ships are not subject to taxation ; 
that the statutes creating the mill tax are repealed by the Act of 1855, No. 346, 
and other statutes ; that the stockholders of the company are assessed individual- 
ly for the interests upon which the tax is claimed ; that the valuation is excessive ; 
that the company have existed as a company only, a small portion of the year, 
and that the assessors never applied for a list of property as required by sec. 34 
of the Act of 1855, p. 510. 

It appears to us, that the right to collect the taxes presupposes a right to stand 
in judgment in suits of injunction, and even to institute an action in the name of 
the State, wherever the taxes cannot otherwise be collected. It is true that the 
hw has indicated a more summary proceeding than suit for the collection of the 
faxes ; still as the Sheriff is charged with their collection, for which he is com- 


} piled to give bond, we can see no sufficient reason why he should not be permit- 


ted to use the name of his principal in a direct action, instead of seizing proper- 
‘4, if it is evident that the seizure will occasion an injunction, or other necessary 
‘Way. Acts 1855, sees. 54,56. It does not lie in the mouth of a defendant to 
jestion the right to sue, when he admits the propriety of the same by the issue 
tenders, and a denial of the right of the State to recover. The Tax Collector 
‘ght, however, to treat the assessment roll as a warrant authorizing him to levy 
‘Won property, unless there are grave obstacles in the way of such proceeding. 
The interest of the company in steamships seems to be an object of taxation 
by the 5th clause of the 1st section of the Act of 1855. It names as 
to taxation, “ shares of stock or interest in steamboats, ships, brigs, schoo- 
and all other water crafts, whether at home or abroad.” 


” As the company had property subject to taxation in the district of its domicil, 
ome effort ought to have been made to correct the tax roll, if it were erroneous. 


The defendant has not, therefore, brought itself within the rule established in the 
tases of the City v. Lesseps and the City v. Rousseau. 11 An. 251 and 195. 
63 
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ae The mill tax is given by the Act of 1855, and not by the Act of 1853, as mp. 
8. Smaxsm Co- posed. It was approved the same day as the Act to provide a revenue. The 
mill tax is levied to provide means for the education of the white youth of the § 
State. Acts 1855, p. 422, sec. 2. The tax to provide a revenue, is levied forthe — 
purpose of supporting the government, to pay the public debt and promote the 





public interests of the State. Ib. 502, sec. 1. Abil 
It is difficult to perceive how one of these two acts can repeal the other, Ps 
are for different objects, and being passed at the same time, must both have effect, aft 
unless they are utterly repugnant to each other. in 
The other grounds of objection are covered by the decision in the Lesseps case Ls 
Ana 

11 Ann. 251. am 
Judgment affirmed. The 
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James Turner v. Epwarp Heaty. : 


Where the suit was for damages for slander of title to a slave—Held : that an amendment of the petition ; 
by the plaintiff praying to be decreed to be the owner of the slave, was properly allowed in the degree 
sustaining an exception to the petition, on the ground that it set forth no cause of action. 


PPEAL from the District Court of the Parish of East Baton Rouge, Beale. J. 
Henry K. Walsh, for plaintiff. J. Duncan Stuart, for defendant and appée- 
lant. 

Cote, J. The only question in this case is, whether plaintiff ought to have 
been allowed to amend his original petition. 

The suit was instituted for damages for slander of title to a slave. Defendant 
filed an exception that there was no cause of action, because there was no prayer 
for a decree of title to the slave. 

The exception was sustained, and the court in the same decree authorized plain- 
tiff to file an amended petition, praying to be decreed to be the owner of the 
slave. 

The court did not err. The amendment was consonant with the nature of the 
action. 

If it had not been permitted, the plaintiff would have had the right to have in- 
stituted at once another action, and the refusal to grant the amendment would 
only have put plaintiff to costs without any furtherance of justice. 

Upon the merits, we see no reason to differ from the judgment of the District 
Court. 

It is, therefore, ordered, that the judgment be affirmed, with costs. 
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Tomas Hate v. Toe Crry or New Orteans. 


Abill of exceptions to the rejection of evidence in the court below will not be noticed in the Supreme 
Court, unless it contains the grounds upon which the testimony was rejected. 

The defendant may give in evidence, without amendment of the pleadings, facts which have occurred 
after issue joined, having a direct bearing upon the matters in controversy, and properly admissible 
jn evidence, the power being reserved to the court to order a continuance or grant a new trial, when 
the other party is taken by surprise. 

An amendment to the pleadings, setting up such new matter, if asked for, should be allowed. 

Aparty must show an actual eviction, in order to recover in an action of warranty. 

The return to a writ of possession in a suit to which the warrantor was not a party, is not conclusive 
evidence of eviction. 

“Where contiguous lots of ground were sold separately at public auction, and adjudicated to the same 
parchaser, Held: that it was a sale of a number of independent things, giving a right of warranty as 
to each, and that the purchaser would have no action of rescission except for such lots as were 
deprived of their proportions by eviction from part of them. 

The purchaser who went into possession of the property sold, is only entitled to recover from his war- 
rantor interest on the price paid, from the date of the eviction. 

The warrantor is not liable for the taxes paid on the property by his vendees. 

The fourth paragraph of Art. 2482 of the Civil Code does not include counsel fees for bringing the action 
against the warrantor. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
P. E. Bonford, for plaintiff. J. J. Michel, for defendant and appellant. 

' _ Merrick, C.J. In March, 1853, in pursuance of permission given by the Act 
y. of the Legislature approved March 21st, 1850, a portion of the batture in front of 
I. the Second Municipality, now the First District of New Orleans, was sold at pub- 
lie auction, for the benefit of the city and others, parties to an act of compromise 
e made 20th September, 1820. 

At this sale the plaintiff became the purchaser of twenty-two lots in the square 
t bounded by Front, Julia, Fulton and St. Joseph streets, for the aggregate sum of 
‘ $70,600. 

It appears from the adjudication, that twenty-one of the lots sold for $3100 
each, and the lot fronting on Fulton, St. Joseph and Front streets for $5500. 

Three acts of sale were executed for the property ; two for six lots each, at the 

aggregate prices of $18,600, and numbered from two to thirteen, and one act for 
; ten lots numbered from fourteen to twenty-three inclusive, for $33,400. The sale 
was for one-fifth cash, and the balance on a credit of one, two, three and four years, 
. with eight per cent. interest from date until maturity. 
i At the time of this sale, there was pending a suit against the city of New 
Orleans, to recover a portion of the batture, which included the entire lot No. 22, 
’ a large part of lots Nos. 21 and 23, and a small portion of lot No. 20. This suit 
was finally determined by this court against the city in February, 1856, and a 
writ of possession was issued in May following against the city, and returned exe- 
ented in August, 1856, by putting the Remys in possession. The lots were 
suffered to remain vacant. 

In October following, the plaintiff instituted the present action to rescind the 
sale of all the lots, alleging that the object of his purchase was to erect a large 
pork inspection warehouse, and by reason of the eviction of a part, the property 
had become useless for the purposes for which it was bought. 

Plaintiff claims judgment for the price and interest, the taxes he has paid, the 
payments he has made, and counsel fees. 
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city of New Orleans, in order to protect the title of plaintiff, purchased of 


and others the property they had recovered in their suit against the city, a nego. 


tiation having been set on foot for this purpose immediately after the <a 
that case. 

The judgment of the lower court was in favor of plaintiff for $76,575 Chee: 
interest, and $2000 attorney’s fees. 

The city appeals. 

The record contains two bills of exception filed by the defendant's counsel ; one 
to the reception of evidence, the other to the refusal of the court to allow defend. 
ant to file an amended answer. 

The first of these bills we cannot notice, because it does not contain the grounds 
upon which the testimony was rejected, and we have no means of judging correetly 
of the ruling of the lower court. Bonnafee v. Wiltz, 10 An., 657. 

In regard to the bill of exception taken to the order of the Judge refusing the 
amended answer called, a peremptory exception, the reason stated for the refusal 
to receive the amendment was that a party could not amend his pleadings after 
the suit was fixed for trial. 

The record does not inform us, as we perceive, of the day on which the canse 
was fixed for trial. The bill of exception was filed the 19th day of March, 185%, 
and the act of compromise or sale from the Remys was executed on the 14th, five 
days previously. 

We think that such facts, as occur after issue joined, as have a direct bearing 
upon the matters in controversy and are admissible in evidence at all, may be 
offered in evidence without any amendment of the pleadings, the power being 
reserved to the court to order a continuance or new trial in case the matter was 
calculated to take the party by surprise. This being the case, we can see no pos 
sible objection to the allowance of an amendment to the pleadings, setting up such 
new matter. It is advantageous to both parties. It benefits the party offering 
the amendment, because it perpetuates, by written pleadings, the final issue made 
between the parties. It benefits his adversary, because it confines the issue to the 
allegations and enables him to take advantage of any variance. 

The matter sought to be pleaded having occurred only five days before the offer- 
ing of the amendment, is an additional reason why it should have been allowed. 
The rejection of the amendment was equivalent to a refusal to receive the testi- 
mony which would have established the same. The matter therein set forth was 

important, because this action is in the nature of an action of warranty, and plain- 
tiff having gone into possession under his title, has no cause of action unless he 
shows actual eviction, or facts from which actual eviction may be inferred. If 
then, the defendant had proven the allegations of his amendment, setting forth the 
acquisition of Remy’s title, and connected it with the rebutting proof that the 
plaintiff had never been actually dispossessed, notwithstanding the return of the 
writ of possession, it would have established a complete defence to plaintiff's 
action. For, under our law, a party must show an actual eviction in order # 
recover in an action of warranty, and a return to the writ of possession betweet 
other parties cannot be conclusive even if it amounts to a constructive eviction, 
Melangon’s Heirs v. Duhamel et al., 7 L. R., 286; Fletcher's Heirs v. Cavalier 
et al., 10 L. R., 120. See also the case of Laborde v. New Orleans, opinion is 
29, p. 595. 


The defendant’s counsel attempted to amend the answer, which was @ genom 3 
New Onizaxs denial, by alleging that after the institution of this suit, viz, March 14th 1857, the 
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_ This error of the lower court requires, that the case should be remanded for a 


new trial. But as the judgment is erroneous in some other particulars, we shall 
notice them, in order that this case may, if possible, be finally disposed of on the 
next trial in the court below. 

Plaintiff does not claim that the suit of the Remys covered any portion of his 

except lot No. 22 and parts of lots Nos. 20, 21 and 23. Eighteen other 
Jots contiguous to each other are in plaintiff's possession, according to his own 
showing. 

It is not pretended that the plaintiff communicated to the public authorities and 
those interested therein at the time of sale, his intention to build inspection ware- 
houses; nor is it pretended, that there was any agreement that certain contiguous 
Jots should be sold him, in order that he might carry out his views. He went 
there, as every other bidder did, with the right to acquire as many lots as his bids 
would entitle him to, and subject to be defeated by any one who should bid more, 
The property had been divided into as many distinct things as there were lots, in 
order to suit the demand of the public and the convenience of the vendors. [f they 
had fallen into the hands of twenty-two purchasers, it is clear that those pur- 
chasers could not join and rescind the whole sale if it should turn out that four of 
them had been evicted from the lots sold them. If the twenty-two should after- 
wards sell to one vendee, we think he could not exercise any greater right than 
his immediate vendors. 

If the public sales of this kind of property were not considered as the sales of 
so many distinct things, it would be a misfortune to have one person become the 
purchaser of many lots, as the rescission would be on a larger scale for the eviction 
of a small portion of the property. 

The suit of Remy operated as a constructive notice to the plaintiff, and there- 
fore, there is a stronger reason for holding in this case that sale of the lots 
was a sale of a number of independent things, giving a right of warranty as to 
each, and that the purchaser has no action of rescission, except for such lots as have 
been deprived of their proportions by eviction. OC. C. 2428, 865, 2518; Andry 
v. Foy, 6 M. 696, 7 M. 33; Bertrand v. Arcuil, 4 An. 432. 

The cases of D’ Aquin v. Conner, 3 L. R., 395, and McCollom v. McCollom, 6 
Rob. 506, are not in point. They were cases of the sales of plantations, where 
there were evictions of large portions of the same. 

In the event that the proof shall show (on a new trial) an actual eviction of the 
plaintiff of parts of four lots previous to the institution of his suit, the question 
will again arise as to the time from which interest must be allowed. We think 
interest is only due on the principal paid from the date of the eviction. The 
property would doubtless have been productive in other hands, and the proof 
shows that if a fence had been put around it, it would have rented for $1800 or 
$2000 per annum. The use of the property is considered equivalent to interest 
on the price. See D’Aquin v. Coiron, 3 L. R. 395; 12 L. R., 313; 16 L. R. 35. 
The case of Burrows v. Pierce, cited by plaintiff’s counsel, is not in point. Bur- 

rows “ never had nor could obtain possession or enjoyment of the property,” and 
Mr. Justice Preston says “he should recover interest on the price paid for it from 
the day of sale, and which he could not have recovered if he had enjoyed the 
fruits and revenues of the property.” 6 An., 304. 

In regard to the taxes paid by the plaintiff, they are dues to the government for 
the possession of the property, and if he had retained the price instead, he would 
have been compelled to pay taxes upon the capital in his hands. Defendant 
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eannot be charged with the taxes paid by plaintiff, should the action be 
tained. aig 

The paving of the property depends upon other principles. It is ane 
which tends to the preservation of the property, and doubtless could have hen _ 
recovered from the Remys in the event, and for the amount, it exceeded the reve. 
nues of the property. We can see no good reason, if there be a recovery, #h 
the city should not pay pro rata for the pavement and gutters in front of said fo 
lots, as it is a permanent improvement and increases the value of the p 
which the city will then have succeeded by virtue of the purchase of the rights of 
Remy to the property in controversy, and the rescission of the sale. 

The allowance of attorney’s fees was also erroneous. We have had occasigg 
repeatedly to state that the law does not ordinarily allow fees for counsel who ay 
employed to vindicate the rights of parties. See Young v. Courtney, 13 An; 
Melangon’s Heirs v. Robichaud, 19 L. R., 360. The case of Tear v. Williams,4 
An., 868, was decided under Article 2482 of the Civil Code; but the case in ig 
L. R., 360, does not seem to have been called to the attention of the court the 
in session at Alexandria. On a reconsideration of the question, we think that the 
damages mentioned in the fourth paragraph of Article 2482 do not include com. 
sel fees for bringing the action in which they are sought to be recovered. Wean 
satisfied with the reasoning of the court in the case of Melangon’s Heirs vy, Rob 
chaud’s Heirs, 19 L. R., 357. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this case be remanded to the 
lower court for a new trial, with instructions to receive the amended answer of the 
defendant, and to be governed by the views herein expressed, and in other respects 
to proceed according to law, the plaintiff paying the costs of appeal. 

Bucuanan, J., dissenting. I feel myself constrained to dissent from the opinion 
of the majority of the court. 

I think that the defendant had no right to change the issue so as to defeat plain. 
tiff’s right of action, after that right had been asserted in this suit. 

I think the judgment of the lower court should be affirmed. 


Ciry or New Orteans v. Jonn Hotmes, Recorder. 


The Legislature has the power to make an exception to the general rule with regard to the promulge 
tion of laws, and to give to an Act full force and effect from the date of its passage. 

The section of the Act of the 20th of March, 1858, entitled ‘“‘ An Act relative to judicial mortgage 
against the city of New Orleans,” which provides that no inscription of a judgment against the city 
shall operate as a judicial mortgage, is not in violation of the Article of the Constitution which 
declares that no law shall be passed impairing the obligation of contracts. 

The judicial mortgage resulting from the inscription of a judgment, forms no part of the contract apa 
which the judgment was rendered. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. J. Michel, for plaintiff. Lacy § Upton, for defendant and appellant. 
Coir, J. On the 20th March, 1858, the Legislature passed “an Act relative 
to judicial mortgages against the city of New Orleans,” which provides :— 
1. Whenever the city of New Orleans shall apply to the Recorder of 
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"gull be the duty of the Recorder to mention in such certificate only special New Ommxs 
mortgages which may have been granted by the city, and to omit all judicial mort- Houses. 


arising from the inscription of the judgments rendered against the city and 
recorded in the mortgage office. 

9. That hereafter no inscription of a judgment rendered against the city of 
New Orleans shall operate as a judicial: mortgage against any property of 

city. 
™ et all laws contrary to the provisions of this Act are repealed. 

4, That the Act shall take effect from and after its passage. 

The city having applied to the Recorder for a certificate, in accordance with 
this law, he refused to accord the same. 

On motion of the City Attorney, the District Court ordered the Recorder to 
show cause why a writ of mandamus should not issue, directing him to graat the 
city a mortgage certificate, conformably to the provisions of the first section of the 
above-mentioned Act. 

Upon a hearing, the rule nisi was made absolute, and the mandamus was 
ordered to issue, from which judgment the Recorder has appealed. 

Appellant has made two points in this court, on which he relies for a reversal 
of the judgment. 

"1, “The statute sought to be enforced had not been promulgated at the date of 
the rule.” 

It isin the power of the Legislature to make a law take effect from its pas- 
sage. 

There is nothing in the Constitution of the State, which requires a fixed time to 
elapse, after the enactment of a statute, before it can take effect. 

The Legislature has adopted a general rule as to the time that must expire after 
publication, before a statute can be deemed to be promulgated, and to have the 
force of law. 

The same power that created the rule can make the exception. 

2. “ That the statute is unconstitutional, null and void, and impairs the obliga- 
tion of contracts.” 

There is nothing unconstitutional in the provision, that no inscription of a judg- 
ment against the city shall operate as a judicial mortgage, and it does not impair 
the obligation of contracts. 

The judicial mortgage resulting from the inscription of a judgment is no part 
of the contract upon which the judgment was based. 

Judicial mortgages are the mere creations of the law. 

Judgment affirmed with costs. 

Merrick C. J., concurring. Whatever rights the judgment creditors of the 
city of New Orleans acquired by recording their judgments prior to the Act of 20th 
of March, 1858, (p. 221,) are protected by Art. 105 of the Constitution, which de- 
clares, that vested rights cannot be divested, unless for purposes of public utility, 
and adequate compensation previously made. 

The Act in question must therefore be construed in reference to this provision 
of the Constitution. If we attend to the language of the Act, we find that it is 
the city alone for whom the kind of certificate mentioned in the statute is required 
to be made when applied for by her proper officers. 

Every other person having an interest in procuring a full certificate of mort- 
gages, or other proof of registry of his mortgages, can do so, and the Recorder 
cannot withhold the proper certificate. Indeed, were there a controversy on the 
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New oneus question of priority of mortgages, in my opinion, it would be in the power of 
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court to require the proof, by the production of the books, and other 1 
proof, were the certificate refused ; ard so I understand to be the conch 
colleagues. 

Of course after the passage of the Act, the Register could neither record j 
ments presented for registry, nor exemplifly the same upon his certificate of 
gages for any one. ; 

I deem what Mr Justice Cole has said on the subject of the promulgation of 
the Act as conclusive, and concur in the decree. 


~~ — 





H. M. Sumwers v. Unirep Srates Insvrance, Annuity anv Trost 0, 


By the terms of the application for a policy of insurance, it appeared that the slave whose life was ig 
sured was a laborer in a tobacco warehouse, and the policy declared that he was not to be employed 
ina more hazardous occupation ; the slave was subsequently drowned in the river Mississippi ; 
falling from a plank whilst walking on it from a steamboat to the shore, having been sent by his master 
up the coast, to be employed on a sugar plantation.—Held : That as the slave was not lost while 
actually employed on the sugar plantation, and the master was not prohibited by the policy from 
removing the slave from New Orleans, except that he could not be taken to more southern localities, 
the company was liable for the loss. 

Held : That parol evidence was admissible to show that the written assignment of a policy of insurance: 


was intended as collateral security for an obligation which had been discharged before the suit wa 
brought on the policy. 


Held: That testimony to show that the company would not have insured at the rate of the policy, if 
it had been known that the slave would have been subjected to the risk of a voyage on a steamboat, 
was properly refuted. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Moise § Randolph, for plaintiff. Hiestand and Leovy, for defendants and 
appellants. 

Cote, J. This suit is brought on a policy of life insurance to recover the 
amount insured, on one of the three slaves described in the policy, alleged to have 
become lost by means of the perils insured against. 

It is insisted that defendant is not liable, because, by the terms of the application, 
the slaves were insured as laborers in a tobacco warehouse, and the policy declares 
that they are not to be employed in a more hazardous occupation. That theslave 
was lost at Lobdell’s landing, whilst walking on the plank from the steamer Emperor 
to the shore. That he was then being sent by plaintiff to be employed upon a sugar 
plantation, which defendant avers is a more dangerous occupation than that of 
working in tobacco warehouses. 

This defence cannot be maintained. ft 

The slave was lost whilst a passenger on a Mississippi steamboat. There was 
no provision in the policy to prevent the plaintiff from removing the slave from 
New Orleans, except that he could not be taken to more southern localities. 
Which implies, he might be conducted to more northern latitudes. 

Lobdell’s landing is located further north than New Orleans. 

Conceding that a sugar plantation is a more hazardous employment than tobaco 


warehouses ; still, the slave was not lost whilst working thereupon. He had net — 
reached the plantation. oa 
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“Tf plaintiff had not had the intention of employing him upon a plantation, but 


‘had been taking the slave at the time of his death to work in a tobacco warehouse 

in Virginia, there could then be no doubt of the liability of the defendant. The 

intention to employ him on a sugar plantation was not the cause of his death ; 

put a strong wind which caused him to lose his balance and fall in the water in 
on a plank from the steamer to the shore. 

If plaintiff had accompanied the slave, he might have changed his mind after 
arriving at the plantation and returned with the slave to New Orleans. 

There is nothing in the policy which liberates the defendant from liability on 
account of the intentions that plaintiff might entertain during the existence of the 
policy of violating its terms. 

There is a bill of exceptions to the admission of the testimony of Mr. West, ot 
the firm of Cammack, Squires § West. 

The policy and the application bear upon them the written assignment of the 
plaintiff of all his rights and interest therein to Cammack, Squires § West. 

Mr. West testified, that neither he nor his firm had any interest therein, and 
had not had for a long time ; that it had been given as collateral security for an 
obligation that had long since been settled, and the original obligation had been 
extinguished before the institution of this suit. 

Defendant maintains that plaintiff cannot have his action upon the policy, until 
he shows a written reassignment to himself. 

We are of opinion, that this parol evidence did not contradict a written instru- 
ment; it did not deny that a transfer had been made to the firm, but only that 
the effect of the transfer had ceased, and the firm had the right to disavow any 
further interest in the policy. 

There is also a bill of exceptions to the opinion of the Judge rejecting testi- 
mony to show that the company would not have insured at the rate of the policy, 
if it had been known that the slave would have been subjected to the risk of a 
voyage on a steamboat. 

The Judge did not err. The witnesses were not offered to explain an obscure 
expression in the policy, but to establish a prohibition not in the policy . 

Judgment affirmed, with costs. 
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A. W. Watxer v. V. Sancuez. 


Jurisdiction by our court over an absentee, by the appointment of a curator ad hoc to represent him, is 
only acquired when the subject-matter of the suit, and the nature of the proceeding render such an 
appointment proper. 

The curator ad hoc cannot, by his pleadings, invest the court with jurisdiction when otherwise the 
court would have none. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J. 
Elmore § King, for plaintiff. .A. G. Semmes, for defendant and appellant. 
Merrick, ©. J. This suit was commenced by injunction and the appointment 
of a curator ad hoc to recover $7,757 21 damages alleged to have been sustained 
64 
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by the plaintiff, by the unlawful seizure in the State of Florida, in an a 
there issued at the suit of Sanchez against J. M. Hernandez, of one hundre 
fifty-five slaves bought by plaintiff of Hernandez. The attachment was levied 
the 3d day of March, 1853, and the items of damage alleged are jail fees, add _ 
tional interest, counsel fees, traveling expenses, and two month’s wages = 
hundred hands. 

The negroes were sold by Hernandez to Walker, in January, 1853, and outill 
be delivered when Walker complied with the terms of sale. Prior to the levpgf 
the attachment, the negroes were delivered to one Washington, to be delivered ty 

Walker on such compliance. They, or a part of them, appear to have been unde 
seizure under other process also when the attachment was levied. 

As part of the price of the negroes, Walker gave, among others, four wells 
$490, payable in one, two, three and four years ; and one for seven thousand dob 
lars, payable four years after date, to the order of Walker, and dated April Ist, 
1853. 

These notes were deposited with Colonel Thomas ¥. Hunt, of New Orleans 
and on the 17th day of April, an agreement was entered into in Florida, betweag 
Sanchez and Hernandez, by which the attachment was to be released by thede. 
livery, among other things, of the note of seven thousand dollars, then in Colong 
Hunt’s hands. On the 20th of the same month, Hernandez gave Sanchez amor. 
der on Colonel Hunt for the five notes in his hands, above mentioned. 

Plaintiff avers the ownership of the notes in Sanchez ; alleges that he has beta 
informed and believes Sanehez intends to transfer the notes, and as a consequence 
plaintiff will not be able to collect of the same, the amount which is due him, 

He prays for an injunction against Thomas F. Hunt, and for a curator ad ho 
to represent Sanchez, an absentee, and that judgment be rendered against Sap 
chez for $7,757 21 and costs. The suit was commenced June 3d, 1853. 

The curator ad hoc prayed for oyer of the act of sale, and excepted to the suit 
on the ground, that it was a suit by attachment under the disguise of an injune 
tion ; that the bond and affidavit were insufficient, and for other causes patent on 
the face of the petition, and prayed that the injunction be dissolved with damages 
and interest, and attorney's fees. 

An answer was also filed reserving exceptions, and in the absence of instruc 
tions, denying all the allegations of plaintiff’s petition, and alleging that defen- 
dant, by reason of the unjust and illegal proceedings of plaintiff, has sustained 
$2.500 damages, which the curator ad hoc claims by way of reconvention. 

There was judgment in favor of plaintiff for $6,324 20; and it was decreed, 
that the injunction be perpetuated until the amount of the judgment should be 
paid by defendant. 

The curator ad hoc has taken a devolutive appeal. 

The appellant’s counsel urges, as a preliminary question, that the lower court 
had no jurisdiction over the demand in this case. 

To this, it is replied by the counsel for the appellee, that Sanchez has never dis 
claimed the acts of the curator ad hoc, and that the counsel who appears in this 
court was retained by Sanchez personally, and that he adopts the pleas of the 
curator ad hoc, and is, therefore, bound by them. That none of these pleas deny 
the jurisdiction of the court, and that the curator ad hoc, without requiring judg 
ment upon his exceptions, filed a reconventional demand, and thereby waived all 
questions as to jurisdiction. 

Since the decisions in the cases of Broughton v. King and Dupuy v. Hunt, 2 
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F ‘Ann. 562 and 569, and the subsequent decisions of this court affirming the doc- 


trine of those cases, the curator ad hoc cannot, by any informality of pleading, 
jnvest the court with jurisdiction which the subject-matter of the suit and nature 
of the proceeding do not give. 

‘As the judgment cannot, in general, be in personam, where the service of pro- 
cess has been on a curator ad hoc, the court must look to the subject-matter of 
the controversy in pronouncing the decree. See Stevens v. Graves, 9 An. 239 ; 
Hedrick v. Banister, 10 An. 208. 

Here the plaintiff's demand, under the most favorable view, was one sounding 
jn damages for the wrongful seizure of his property by Sanchez. Sanchez had 
become the holder of certain obligations of the plaintiff not yet due. It was, 
therefore, not possible that compensation could have taken place, and that notes 
which had been discharged, were about to be put in circulation. Neither did the 
nature of the debt give Walker a privilege upon the notes ; and it is likewise cer- 
tain that the service of an injunction upon Sanchez’s agent, Colonel Hunt, could 


not ereate one. There was then nothing in the nature of the controversy or pro- . 


eess which could give the court jurisdiction. 

But it is urged: “If Sanchez had sued Walker on these notes, the latter had 
an undoubted right under the Act of 1839, amending the Code of Practice (Rev. 
Stat. p. 96, sec. 32), to set up his claim against Sanchez, by a plea in reconven- 
tion, The greater necessarily includes the lesser right. If Walker could prevent 
Sanchez from compelling him to pay the notes by judgment, a fortiori, he could 
prevent Sanchez from compelling him to pay them by passing them off to third 
persons.” 

This argument admits of an answer. The conditions upon which one may set 
up in reconvention a demand not necessarily connected with or incidental to the 
main cause of action are: lst. That the party should institute an action ; and, 
2dly. That he should reside out of the parish or out of the State. Rev. Stat. p. 
96, sec. 32; C. P. 375. 

The first of these conditions has not happened, and may never happen, and 
nothing prevented Sanchez from becoming a resident of this city at the maturity 
of his obligations. If the conditions do not happen, and Sanchez does not submit 
himself to the jurisdiction of our courts, no reconventional demand can be insti- 
tuted against a prospective demand to be based upon a state of facts which it is 
imagined may happen four years afterwards. 

We conclude that the proceeding in this case, is not warranted by law. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and now pronouncing such judgment 
as ought to have been rendered by the lower court : It is ordered that the plain- 
tiff’s demand, including the injunction, be dismissed, as for the want of jurisdic- 
tion, and that said plaintiff pay the costs of both courts. 


SUPREME COURT OF LOUISIANA, 3 


i) 
The tacit mortgage of a minor for an unliquidated amount, upon property, opposes no legal 


to the seizure and sale of such property, at the instance of a judgment creditor of the owner, 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
C. Roselius and H. Dugué, for plaintiff and appellant. Durant & Hornor, 
for defendants. 

Merriox, C. J. The opinion prepared by Mr. Justice Spofford before his resig. 
nation, is adopted as the opinion of the Court. It is as follows, viz: 

Srorrorp, Ex J. This injunction suit is properly a sequel to the case of Gre. 
ham v. Eagan. 

After execution was issued upon the judgment in that case and levied upon the 
property mortgaged to Graham by Eliza Jane Eagan, she as tutrix of her minor 
son sued out an injunction to stay the same, upon the ground that one-half the 
property thus mortgaged belonged really to said minor as heir of her former hng- 
band Robert Gray, who acquired it during the community between them; and 
that as to the other half which really belonged to her, the creditor was debarred 
from seizing it because it was affected in her hands by a tacit mortgage in favor 
of the said minor whose claims upon her were not yet liquidated. 

The injunction was wholly dissolved upon exceptions which went to the suf 
ciency of the petition. 

As to one-half the property admitted by the plaintiff to belong to her in her 
individual right as survivor in community, the judgment dissolving the injunction 
was manifestly right. The minor's tacit mortgage for an unliquidated amount 
offered no legal impediment to a seizure and sale of the property at the instance of 
a judgment creditor of the owner. C. P. 710; McHugh v. Stewart, 12 An 
361 ; Holmes v. Hemken, 6 Rob. 51. 

But as to the half alleged to be owned by the minor James Niblock Gray, the 
case is different. The district judge seems to have acted upon the impression that 
the plaintiffs in this cause were estopped from urging this as a ground of injune- 
tion, because the facts were known to them at the time a judgment was sought by 
Graham against Mrs. Eagan personally with privilege upon this property; and 
not having been pleaded by her as a defence to that action, these facts formed no 
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Exiza Jane Eacan anp Huspanp v. Joun M. Bett, Sheriff, et al, 


proper ground for injunction here. That would be true were the parties really the 


same ; but in the other suit Mrs. Eagan appeared only in her personal capacity 
to defend her personal rights ; here she does not appear at all in her own rights, 
but the real plaintiff is the minor, acting through her as his legal representative; 
and however disagreable may be the spectacle of a party coming into court as the 


representative of a minor to impugn acts which she herself has done to the preja 


dice of her pupil’s interest, we cannot on that account suffer such illegal injury to 
be consummated without an investigation of the facts; the minor is not estopped 
by the apparent lack of good faith in the tutrix. 

It is, therefore, ordered, that the judgment of the District Court be avoided and 
reversed ; and it is now ordered, adjudged and decreed, that the injunction sued 
out by the plaintiffs be dissolved as to one undivided half of the property seized, 


and described in the petition, and that the sheriff be authorized to proceed, tosell 
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~ ye said undivided half according to law ; and it is further ordered and decreed, 


that as to the other undivided half of the said property, the injunction be provi- 
sionally reinstated, the exceptions to the petition being so far overruled ; and upon 
this branch of the case it is ordered that the cause be remanded for further pro- 
ceedings and a trial according to law; the costs of this appeal to be paid by the 
defendants and appellees, the costs in the court below and the damages to be re- 
served for future adjudication. 
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Crry or New Orveans v. Joun T. JETER 


After the delay has expired for citing delinquent tax payers under the Act of the Legislature of March, 
2th, 1855, providing the mode of collecting city taxes, the procedings are to be conducted by the 
City Attorney by virtue of the Thirty-Fifth Section of that Act. 

The Act of the Legislature of 1855, which provides that a commission of five per cent. should be added 
to each tax bill for the fees of the City Attorney, was repealed by the Act of 1856. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

Laville § Morel, for plaintiff. Hiestand § Leovy, for defendant and appel- 
lant. 
Cote, J. This is a suit for taxes due the city of New Orleans on real estate 
in 1857. 

There was judgment for plaintiff, and defendant has appealed. 

There are two points made by appellant. 

1. That the Assistant City Attorney had not the right to institute this pro- 
ceeding. 

The Act of the Legislature, approved March 20th, 1856, entitled, “ An Act to 
amend an Act entitled an Act to consolidate the city of New Orleans and to 
provide for the government of the city of New Orleans and the administration of 
the affairs thereof,” section 107, provides that it is the duty of the Treasurer to 
put in suit in courts of competent jurisdiction all unpaid bills for taxes levied upon 
property assessed in the several districts, and that it shall be the duty of the Jus- 
tice of the Peace and the Clerks of the Courts in which such suits may be brought, 
by an advertisement in the official journal of the city, to cite all said delinquent 
tax payers to appear, within fifteen days from the date of the first insertion of said 
advertisement, before the respective courts in which the bills are put in suit, and 
answer the demand contained in said tax bills ; and as soon as the delay for an- 
swering, expressed in said advertisement, shall have expired, then the further pro- 
ceeding in said suit shall be conducted according to law. 

It appears then from this section, that from the commencement of the suit up 
to the time that the delay expires the city Attorney is not required to act, but 
that the proceedings may be conducted by the Treasurer, Justice of the Peace 
and Clerk of the Court. 

The proper officers appear to have prosecuted the proceedings at bar up to the 
time that the delay expired, and as the statute does not absolutely require the 
motion for a default, nor mention the person who is authorised to take it, the action 
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gal. _ 
After the delay has expired, then the proceedings are to be conducted 

City Attorney by virtue of the thirty-fifth section of said Act, except for billy fe 
fines, dues or licenses, designated and intended by sections 103, 104 and 105 of f 
Act, which are by section 107 to be sued for by the Assistant City Attorney, 

2. The Act of 1853, p. 86, Session Acts, amending the consolidation Act, ang 
making it the duty of the City Treasurer to hand all unpaid bills for taxes to the 
Assistant City Attorney for collection, and adding a commission of five per cent 
to the amount of each bill for the fees of the Assistant City Attorney, is repealgj 
by the said Act of 1856; consequently the part of the judgment is incorre 
which allows five per cent. Assistant City Attorney's commissions upon the amougt 
sued for. 

The Assistant City Attorney has filed in this court a remittitur for these fees, 
but this can not liberate plaintiff from the costs of appeal. 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoided 
and reversed, so far as it allows five per cent. Assistant City Attorney’s commis 
sions, and a special privilege for the same upon the amount sued for ; and it is fg. 
ther ordered and decreed, that in all other respects it be affirmed, and that plaintiff 


pay the costs of appeal. 


La 


F. W. Gustine anp Wire v. New Orteans On. Manvracturine Oo, 
Brive, Bartterr & Co., Garnishees. 


In the proceeding of garnishment the real demand in contestation is the claim of the plaintiff against the 
debtor and garnishee. And, on appeal, if that demand is under three hundred dollars, the appeal 
will be dismissed. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Hunt and Denegre, for plaintiffs. D.C. Labatt and T. J. Semmes, for gar. 
nishees and appellants. 

Merrick, C.J. The plaintiffs having recovered judgment against the defend 
ant for $204, with five per cent. interest thereon from the 30th of June, 1851, 
issued a fi. fa., and propounded interrogatories to Messrs. Bridge, Bartlett § Co, 
by way of garnishment. 

The garnishees in their answers denied that they had any funds of the defend- 
ant in their hands, but stated that the defendant was indebted to them in the sum 
of $1350, and that the company had pledged certain papers, as collaterals, to pay 
the same; that if any thing should be left after collecting the collaterals, it will 
belong to defendant, but whether these assets are good or bad, or whether or not 
any balance will remain, it is impossible to state. 

On the trial, a contract of pledge was produced, in which the property affected 
by the pledge appeared to be a quantity of oil, instead of the paper named in the 
answer of the garnishees. 

The District Judge ordered the notes and obligations mentioned in the answers 
of the garnishees to be delivered to the Sheriff, to satisfy the judgment against the 
oil company. 
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The gamnishees appealed. The appellees contend, that this court is without 






contract of pledge was for $1350, and the paper in their hands is the proceeds of 

the oil which was pledged to them, and, that, if the plaintiff is permitted to absorb 

of this claim, others with small claims might do the like, and thus it would 

that although he possess a thing within the jurisdiction of this court, yet 

jtcould never be passed upon by this court in the last resort, because it has been 
absorbed by a number of small claims. 

It is true, that there is some force in this objection, but we think the question 
of jurisdiction must be tested by the demand. The demand in garnishment was 
not to take from the defendant any particular thing, but to discover something in 
his hands of sufficient value to pay the debt. The garnishees deny that they have 
anything, and, as a defence, set up an act of pledge as proof. 

The District Judge thinks that the act of pledge does not cover the notes, and 
compels the garnishees to hand them over to the Sheriff, in order that an amount 
equal to the debt be realized. 

How does it then appear that a contract over $300 in value has been annulled? 
How does it appear that the notes to be handed to the Sheriff are worth over 
three hundred dollars? And if the act of pledge had been disregarded how does 
it appear that the garnishees have had a matter in dispute under any pleadings 
which could have the force of the thing adjudged within the appellate jurisdiction 
of this court ? 

The case is different where a third person in possession of property finds himself 
deprived of it, by the unlawful action of the Sheriff. In demanding from the 
Sheriff property of more than $300 in value, he demands by his suit something 
within the jurisdiction of this court. But it is otherwise, where parties to a suit 
find themselves condemned, on account of a demand less than three hundred dol- 
lars. For example, a mortgage for $204 might rest upon property of many 
, thousand dollars of value, yet there could be no appeal from the decree enforcing 
the mortgage and decreeing the property to be sold. 

An attachment is issued by a Justice of the Peace, and for a small debt; a 
slave or a steamboat is attached, is this court to take jurisdiction because the 
thing seized is worth over $300? 

A third person is cited, in the same case, in garnishment, and answers, that 
there are large dealings between the defendant and himself, and whether there will 
be anything due the debtor or not will depend on the validity of a contract in- 
volving a large amount, shall the Justice of the Peace, by reason of the answer, 
be deprived of jurisdiction? On the contrary, it appears to us, the real demand 
in contestation is the claim against the debtor, and, for the like amount, over 
against the garnishee. 

What the garnishee sets up by way of defence to the action ought not to de- 
prive the inferior court of jurisdiction. Buisson v. Staats, 9 An. 236. 

Holding these views, we conclude that the present appeal must be dismissed for 
want of jurisdiction. 

It is, therefore, ordered, adjudged and decreed ty the court, that the appeal in 
this case be dismissed, at the cost of the appellant. 
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Joun Coteman v. Toe Herrs or James Baarp. & 
€ . 
In an action of warranty the vendor will not be held liable for improvements made by the vendeeg _ 


the land, after the commencement of a suit to evict him, when it is not shown that the improvements e 
increased the value of the land or benefited the warrantor. : 


PPEAL from the District Court of the Parish of St. Helena, Wilson, J, 
J. F. Thompson and P. Pond, for plaintiff. Penn § Martin and M. W 
Smith, for defendants and appellants. 

Coxe, J. This is a suit by plaintiff against the same defendants as in No, 
5615, for a larger part of the tract of land in contestation in that suit. 

The sole difference between the two cases is the subject of improvements, ' 

In the present case, plaintiff bought with a full guaranty ; he has a bona fide 
title, and is entitled to be paid by Lydia Ann Ballard her proportion of the im. 
provements. 

A part of them were made after the commencement of this suit. These cannot 
be allowed, as it is not shown that they increased the value of the land or benefit. 
ed Lydia A. Ballard. 

We conclude from the evidence that three hundred and fifty dollars are a sufi. 
cient allowance for the improvements made before the commencement of this suit, 
Mrs. Lydia A. Ballard is responsible for one-fifth of these improvements, which 
is seventy dollars. 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoided and 
reversed, so far as the sustaining of the injunction by the District Coutrt interferes 
with the title and control of Lydia Ann Ballard, wife of Green B. Zachary, over 
one undivided fifth of the land in contestation, and so far as it recognises plaintiff 
as the owner of the whole of the land in dispute, and makes said Mrs. Zachary 
and husband liable for any of the costs of suit. 

It is further ordered and decreed, that the judgment be so amended as that said 
Mrs. Zachary be recognised as the legal proprietor of one undivided fifth of the 
seventy-eight acres of land sued for, being situated in the parish of St. Helena 
and designated by lot No. one, section No. 4, township 4, south of range No, 7, 
east, the whole containing 108 acres; that she be forever quieted in her title to 
the same. 

It is further ordered, that the judgment be so amended, that plaintiff John Cole 
man shall recover from Mrs. Zachary seventy dollars tor her share of the improve. 
ments ; and that this judgment shall not be executory as to her, until she has paid 
said amount. 

It is further ordered, that the judgment in all other respects be affirmed, and 


that the costs of appeal be paid by appellee and William Spring, one of the ap 
pellants. 
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Caartes Deranco v. W. and J. Montcomery, Executors. 


re Under the Code of 1808 the office of testamentary executor expired at the end of the year, unless it was 
otherwise expressed in the will, or the term of office was prolonged by the Judge. 
The action to compel the executor to render his account is prescribed in ten years from the expiration 
of his office. 
es The prescription against such an action by a legatee under the will, is not suspended because the legacy 
’ was a conditional one, depending upon the liquidation of the estate, to ascertain its amount. 
A PPEAL from the Second District Court of New Orleans, Morgan, J. 
H. R. Grandmont, for plaintiff and appellant. P. E. Bonford, for defend- 
ants. 
le Merrics, C.J. The present proceeding is a rule taken against two of the 
' executors of Frederick W. Am. Ende, who died in June, 1819. The will under 
which they were appointed was admitted to probate in July, 1819, and the rule 
‘ was commenced in December, 1857, more than thirty-eight years afterwards. 
, The testator left (besides his widow) a surviving partner, who seems to have 
managed the partnership effects after his decease. The executors were not con- 


tinned in office after the expiration of the year, by the will. Now, although itis 
‘ by no means proven that the executors, who had not even the seizin of the estate, 
took possession of the same, and ousted the widow and partner and heir of pos- 
session, we will adopt the statement of the case made by plaintiff ’s counsel, for the 
purpose of this decision, without inquiring further into its accuracy. It is as 
follows : 

“ Frederick W. Am. Ende, formerly a merchant of New Orleans, died in 1819, 
leaving the following olographic last will : 

“Trequest Messrs. R. L. Rochelle & Shiff and Messrs. William and J. Mont- 
gomery, jointly and separately, to be my executors, and I appoint them as such. 

“My only brother, Christian Theobald Am. Ende, is my heir in totum, having 
no other nearer relations. 

“To Mr. John C. Lang, of Philadelphia, I bequeath the sum of one thousand 
dollars, and to Mr. Charles Deranco, the sum of six hundred dollars ; these amounts 
to be paid out of my property, provided it exceeds the sum of eight thousand dol- 
lars. 

“ The will was probated in the then Court of Probates of New Orleans, and the 
four executors immediately entered upon the administration of the succession. 
They took possession of a large amount of assets, appraised in the inventory taken 
by order of said court, at the sum of $59,756 90, but never accounted for the 
same, either to the Probate Judge, or to the instituted heir of the testator. 
The only vouchers of payments made by them, as shown by the record, are, 1st, 
a receipt of the widow of the deceased, for the sum of $900, on account of her 
claim under a marriage contract ; and 2d, another receipt for notary’s fees. The 
will itself, for want of execution, has remained a dead letter up to. the present 
time. 

“ Two of said executors have, since, departed this life. 

“ The present controversy is between Charles Deranco, one of the above legatees, 
and the two surviving executors, Messrs. Wm. and J. Montgomery, and has been 
65 
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commenced by a rule taken by said Deranco upon them, to show cause 
should not file an account of their administration with all the proper va 
relative thereto, and the book of accounts which they were bound by law to . 
in their said capacity.” 

The object of the plaintiff in demanding an account, is to ascertain the # 
which was in the hands of said executors at the end of their seizin and administra. _ a 
tion, and to know whether his right to the conditional legacy made to him by the — 
testator has accrued, and against whom it must be exercised. 

The defendants have excepted : 1st, that they have been functi officio more thay 
thirty years, having been appointed and qualified on the 8th day of July, 1819, 
and their office having expired in one year thereafter, and they plead the pre 
scriptions of ten, twenty and thirty years, and 2d, that said Deranco has no interest 
in the succession, because, any claim he might have as a particular legatee to de 
mand payment, or an account, has been extinguished by the prescriptions of five, 
ten, twenty and thirty years, which they specially plead. 

On the trial of the rule on the exceptions thereto, the rule was discharged, and 
the plaintiff therein appeals. 

As the law stood at the time the will was admitted to probate, the office of the 
testamentary executor expired at the end of the year, except it was otherwise ex- 
pressed in the will, or the term of office was prolonged by the Judge. Code of 
1808, p. 244, Art. 166, p. 246, Arts. 169, 173; 4 Martin, 340; 5 M. 202; 7 
N.S. 619; 12 L. R. 131. 

This being the case, the executor could not, after the expiration of the year, be 
said to be any longer in court. And, being but a mandatary, nothing remained 
for him to do but render his account. Code of 1808, p. 246, Art. 173 ; . 
239, Art. 140, p. 240, Arts. 142,143; C. C. 1622, 1623, 1626. 

“ L’exécuteur testamentaire est un mandataire imposé par le testateur & ses 
héritiers ou légataires universels, dans le but d’obtenir une plus sire, plus exacte 
et plus diligente exécution de ses dernieres volontés.” Zacharie, seconde partie, 
livre second, 3715 ; 4 An. 570. 

Then, an action must exist to compel the mandatary of the legatees to render 
an account. Such action was not excepted from prescription by the Old Code, 
and is not excepted by the New Code of 1808, p. 486, Art.65; C. C. 3508. This 
case then falls within the rule established in the case of Wilson v. McGreal, 12 
An. 357, unless the prescription in this case has been interrupted or suspended. 

It is contended that it is suspended, because the legacy to the plaintiff was a 
conditional legacy, which depends upon the liquidation of his estate, and, neces 
sarily, the rendition of an account by the executors, and as long as an account 
shall not be rendered, that the legacy will continue to be an inchoate and imperfect 
right, not subject to prescription. 

If, again, it be conceded that the legacy depended upon the settlement of the 
succession, in order to ascertain whether the condition upon which the legacy was 
to take effect had happened or not, still we think it will not benefit the plaintiff's 
case, for this would not be a just cause, for supposing the continuance of the 
functions of the executor and prolongation of his office, but a reason rather why 
he should have rendered his account within the year. For it must be borne in 
mind, that the executor to whom the seizin hath not been granted by the willis 
not the debtor of the legacy. Code of 1808, p. 238; Art. 140, p. 240; Arts. 
142, 148; C. C. 1623. His duty is to render an account. 

The action to compel the executor to render his account having been neither 
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” ‘nterrupted nor suspended, is not affected by the supposed condition upon the 
happening of which the legacy was to become exigible. 

After the lapse of this long period of time without complaint on the part of the 
witow, the heir or legatees, it is with great propriety that the statutes of pre- 
scription should be applied. It is in cases of this kind that these statutes of 

have earned the title, patrona generis humani. 
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Srare v. Witu1Am Tuompson, alias Roprinson, and 8. J. Barr. 


Where two parties were indicted together under the Act of the 6th of March, 1819, and there were two 
counts in the indictment, one charging the defendants with having inveigled, taken, stolen, and 
carried away a certain slave, and the other charging them with having aided the same slave in run- 
ning away from the service of his master, and being tried together, upon the same evidence, the jury 
convicted the one on the first charge, and acquitted him on the second ; and acquitted the other on 
the first charge, and convicted him on the second.—Held : That there is no impossibility in the co-exis- 
tence of the crimes detailed in the indictment, and the commission of them by one or more individuals 
at the same time, and consequently there is no repugnancy in the counts or the findings under them. 


PPEAL from the First District Court of New Orleans, Hunt, J. 
M. A. Foute, District Attorney, for the State. W. D. Hennen, for appel- 
lant. 

Core, J. The appellant, Baer, together with one Thompson, was indicted 
under the third section of the Act of 6th March, 1819. Acts of 1819, p. 63. 

That section is in the following words : 

“From and immediately after the passing of this Act, all and every person and 
persons who shall inveigle, steal, or carry away any negro or other slave or slaves, 
or shall hire, aid or counsel any person or persons to inveigle, steal, or carry away 
as aforesaid, any such slave, so as the owner of such slave or slaves shall be de- 
prived of the use and benefit of such slave or slaves, or that shall aid any such 
slave in running away, or in departing from his master’s service, such person or 
persons, so offending, on conviction of any such offence, shall suffer imprisonment 
at hard labor, for a term not less than two, nor more than twenty years.” 

The indictment contains two counts: the first charges the defendants with 
having inveigled, taken, stolen and carried away a certain slave named John ; and 
the second charges them with having aided said slave in running away and de- 
parting from the service of his master. 

The accused were tried together, and upon the same evidence. 

Thompson was found guilty of the first, and acquitted of the second charge, and 
Baer was acquitted of the first, and found guilty of the second. 

A motion for a new trial, and in arrest of judgment, having been overruled, the 
defendants were both sentenced to five years imprisonment, at hard labor, in the 
penitentiary. 

Baer has alone appealed. 

The whole defence in this court is based upon the supposed impossibility of the 
coéxistence of the crimes detailed in the two counts and the commission of them 
by one or more individuals at one and the same time. 

It is urged that the statute creates two classes of offences, each clearly distin- 
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guishable from the other. That, under the first, it is a crime to “ inveigle, 
or carry away a slave,” under the second, it is a crime to “ aid a slave in 
away or departing from his master’s service.” 

This statute was intended for the protection of the owners of slaves in ¢ 
joyment of their property. eer 

We are of opinion that one may steal a slave and at the same time may aid - 
in departing from his master’s service. 

When a slave is stolen he is not always carried away by force, perhaps, wis 
general rule, the slave is induced to run away under the promise of liberty ing 
free State, whilst the real object of the criminal is to induce him to leave, “- 
he may sell him. 

The crime of stealing is involved in this act, for the slave is induced by cx 
motives to depart, whilst the intent of the tempter is to deprive the owner of hig 
property. 

A slave being possessed of corporeal and spiritual properties may be stolen jg 
two ways ; he may be either carried away forcibly, or his mind may be operated 
upon so as to induce him to leave voluntarily the service of his master, and tp 
accompany freely the one who has influenced him by motives. In either case the 
owner loses his slave. 

Two persons may agree to steal a slave, one may operate upon his mind and in 
duce him to leave the service of his master and to accompany the other who 
intends to sell him. The first has then, in the sense of the statute, aided the slaye 
in running away, the second has stolen him. 

The learned District Judge in his opinion says, “ the object of the law iste 
secure to the owner the enjoyment of slave-property. 

“The acts charged in the indictment go to deprive the owner of the enjoyment 
of that species of property. The offences in the two counts are of a kindred 
character. They produce the same mischief, and their punishment is put on the 
same footing, and provided for in the same section of the Act. There is no m 
pugnancy in the counts or the findings under them. 

“ A may inveigle away a slave, entice him away so as to deprive the master of 
the use and benefit of such slave, and B may in many ways aid the slave so im 
fluenced or enticed, in running away and departing from his master’s service.” 

Judgment affirmed, with costs. 











Apéie Vinat, wife of Avotpx Wizz, v. Ewite Commacére et al, 


An Act of the Legislature, authorizing the adoption of an orphan child, with the proviso that the adop- 
tion be executed by act signed before a Notary Public, within a fixed period after the passaged 
the law, must be interpreted as conferring on the adopted child all the rights of a legitimate child. An 
orphan so adopted will inherit the estate of those making the adoption, to the exclusion of all 
collateral heirs. 


PPEAL from the Fifth District Court of New Orleans, Augustin, J. 








G. Legardeur, for plaintiff and appellant. Grivot and Purvis § roe . 
defendants. § 


Merrick, C.J. This controversy is between the nephews and nieces of wd 
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deceased, and an adopted child, for the property of the succession of Félicité 
Blanche Power, wife of P. J. B. Vidal. 
It grows out of the second section of the Act of March 15, 1837, which is as 


ive enacted, §c.; “ That Pierre Jean Baptiste Vidal and Félicité Blanche Power, 
ofthe parish of Orleans, be authorized to adopt a young orphan child named 
Adéle, aged about seven years, who has been brought up by them ; provided the 
adoption be executed by act signed before a Notary Public in said parish of 
Orleans, within six months after the passage of this law.” 

The whole question is one of interpretation. What rights did the Legislature 
jntend to confer upon the plaintiff, by authorizing Vidal and wife to adopt her ? 
What was meant by adoption? We are to suppose that the Legislature intended 
to confer some substantial right by its action; for it cannot be presumed that a 
formal exertion of the sovereign power was made for a trivial purpose. 

Now, if this formal act is to be construed to confer merely a right to take the 
orphan into the family to reside, it gives it, as we think, a slight significance. It 
was a right with which no one would likely interfere, even in the absence of any 
action of the sovereign power. 

The lawgiver has directed us to construe his words according to the most known 
and usual signification, except when he uses words of art, which are to be inter- 
preted according to their received meaning and acceptation with the learned in 
the art to which they refer. OC. C. 15, 16. 

If we take the most known and usual signification of the words “ to adopt,” we 
find them to mean “ to take a stranger into one’s family, as son and heir; to take 
one who is not a child and treat him as one, giving him a title to the privileges 
and rights of a child.” Webster's Dic., verbo Adopt. 

If we refer to history, we find the word has a similar meaning. Thus by shield 
and buckler Theodoric adopted the king of the Heruli; thus Tiberius adopted 
Germanicus ; and when Tiberius was himself adopted by Augustus, by adrogation 
Germanicus became the grandson of Augustus. 

Adoption was known to the Athenians and Spartans, as well as the Romans 
and the ancient Germans, and was familiar to the writers of the new, if not the 
old Testament. ‘Fhus it is a word come down to us from many sources and of 
such general use, that there can be no doubt of its usual signification. 

Considered as a word of art, it is unknown to the common law, but one very 
familiar to the civilian. See Burrill’s Law Dic., verbo Adoption. 

Under the Roman law, the person adopted entered into the family, and came 
under the power of the person adopting him. And the effect was such, that the 
person adopted stood not only himself in relation of child to him adopting, but 
his children became the grandchildren of such person. Dig., lib. 1, p. 7, 1. 23, 27. 
The French law also admitted of adoption, and the adopted succeeded to the inheri- 
tance of the adopter. Code Napoleon, Art. 350. It was also known to the 
Spanish law, and the person adopted succeeded as heir to him who adopted him. 
See Tit. 16, 4th Partidas. 

This law became the law of Louisiana, and remained unrepealed until the adop- 
tion of the Code of 1808. Now, when in an enabling or permissive statute, the 
Iegislature has used a word so familiar in-its ordinary acceptation, and so well 
known in the sources of our law, does it become the judiciary to say that it has 
not such meaning, because the lawgiver has not himself expressly defined the sense 
in which he intended the word should be taken? Can the court say that when he 
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used this comprehensive word, he did not intend it as ordinarily understood? aie 
it only meant to place this helpless orphan under the protection of these § - spgum 
(who had thus far nourished and protected her) until she should become 
one years of age or be married, and that then the tie should be severed ? 
well known rule of interpretation of statutes, in states governed by the ¢ 
law, that when a common law term is used in a statute, it shall be unde 
that sense in which it was understood at common law. 1 Ld. Rayni, 37]; 





parte Vincent. 26 Alabama R., 145. If so, then words having a well known gs on the 
nification in the sources of our jurisprudence ought to be considered as ugeqi Ist, th 
that sense when embodied in a statute. As has already been remarked, as hei 
mer laws of Louisiana authorized adoption, and the rights conferred byt 2d, th: 
laws are known to our courts and have been the subject of discussion beforede § 00804 
tribunal. 4 L. R. 427, Fusilier v. Massé. The lawgiver ought not to bem “i gation 
posed ignorant of this state of things, or to use a term in a more restricted gq "7 all me 
than it was formerly known to our laws; and it is a rule of interpretation, that The 
laws on the same subject-matter may be considered, whether they be in force or upon 
repealed. Church v. Crocker, 3 Mass., 17,21; Thayer v. Dudley, Ib. 296; rial 
land v. Makepeace, 8 Mass. 418 ; Holdbrook v. Holdbrook, 1 Pick. 248; deca 
v. Worcester, 10 Pick. 235; State v. Baldwin, 2 Baily, 541; State v. Pd to wh 
554; Coleman v. Davidson Academy, Cooke, 258. See also 3 Zabriske R. 14 forwa 
180, and Ruckmaboye v. Mottichund, 32 Eng. Law and Equity, 84. ~f  hadt 

We conclude, therefore, that, as by the common acceptation of the word oda! child. 
tion, the relationship of parent and child with all the consequences of that tae Ar 
tionship is understood, as such was the legal meaning of the word under te unhes 
former laws of Louisiana, and as such is its acceptation among civilians and thes to th 
conversant with the sources of our laws, we cannot say that the Legislatare used As 
the word in a more restrained sense; in a sense not understood in common par be ec 
lance, not given in any dictionary, and not known in any system of laws. Asby It 


the former laws of Louisiana, the person adopted bore the relation of child to the of th 
person adopting, and inherited his estate, so we think the Legislature, by te Te00§ 
solemn expression of its will, intended to confer the same right upon the plaintiff and § 
to the estate of those who were authorized to adopt her. Smith, in his Commer the s 
taries, says, sec. 467 : na suce 
“ The laws which are in favor of that which the public good, humanity, ree 
gion, the liberty of making contracts and testaments, and other such like motives, 
render favorable, and those which are mate in favor of any persons, are to be inter 
preted in as large an extent as the favor of these motives, joined with equity, x 
able to give them, and they are not to be interpreted strictly, nor applied in suck 
a manner as to be turned to the prejudice of those in whose favor they ie 
made.” 





We do not think an argument unfavorable to the pretensions of the plaintif < 
can be drawn from the fact that in many other Acts the lawgiver has faken cat an 
to define the word adoption; for we are not advised that he has in any @ 
them used the term in a more restricted sense than that known to our ) A 
laws. And it may be inferred, that it was not the intention of the lawgi 
bestow upon plaintiff, by the use of the comprehensive word, adoption, any lel he 
rights than it had been in the habit of granting by other similar Acts. ‘i I 

The argument, that the statute must be strictly construed, because it is in de “8 
gation of the law in regard to inheritances, which law has been created be 


moulded by positive legislation, can have, we think, no great weight ; for! b 
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nt assumes, that the statute authorizing plaintiff's adoption only intended 
‘ts erant Vidal and wife the control over the person of the plaintiff. Now, it 
might be assumed with equal propriety, that tutorship is regulated by general 
laws operating upon all persons of the same class, and that, therefore, the Legis- 
Jature could not have intended, by the indefinite expression used, to give Vidal 
and wife control over the person of the plaintiff, and thus derogate from the laws 
on the subject of tutorship. Put these two arguments together, and they prove : 
Ist, that the Act of the Legislature did not intend to give the plaintiff any right 
as heir, because that would be in derogation of the law of inheritance ; and, 
2d, that it did not create the reciprocal relations of protector and protected, and 
consequent control over the person of the minor, because that would be in dero- 
gation of the general laws as to tutorship ; and thus the statute is deprived of 
all meaning. 

The parties who applied for this statute in 1837, understood it as conferring 
upon the plaintiff the rights of a legitimate child. This is evident from the nota- 
rial act which they executed in the form directed by the lawgiver, wherein they 
declared that they adopted “ irrevocably now and forever the said orphan Hélene, 
to whom they gave the name of Adéle Vidal, and they desire and intend thence- 
forward she shall enjoy the same rights, advantages and prerogatives, as if she 
had been the issue of the marriage of the parties to the act, and their legitimate 
child.” 

And as these parties understood the law, so we doubt not it would have been 
uphesitatingly understood by almost every one whose mind had not been trained 
to the distinctions and subtleties of legal argumentation. 

As the parties understood the Act, so we think the Legislature intended it to 
be construed. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the said decree of the court, 
recognizing said defendants as heirs of said Félicité Blanche Power, be rescinded 
and annulled, and that said Adéle Vidal, wife of Adolph Wiltz, be recognized as 
the sole heir of said deceased, and be put in possession of all the property of said 
suecession ; and that the defendants pay the costs of both courts. 
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Jonn Murpay v. Wiusam H. Crarts. 
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A partner is bound to indemnify his copartners for any loss to the firm occasioned by an act of his 
done in violation of the contract of partnership, unless his partners, by their acts or assent, ratify 
and confirm his acts which o@casioned the loss. 


Pause. 


PPEAL from the Fourth District Court.of New Orleans, Price, J. 
Singleton & Clack, for plaintiff. Coxe & Breaux, for defendant and appel- 
lant. 


Lanp, J. The plaintiff and defendant were commercial partners, transacting : 


& general commission business under the name and style of Murphy & Crafts, in 
| the city of New Orleans. Their contract of partnership was in writing, and the 
_ third article thereof, was in these words : “ We will not endorse any note, draft, 
or give our signatures separately or collectively, except for our legitimate busi- 
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ness purposes. Crafts, in violation of this article of the partnership ag 
accepted in the partnership name, for the accommodation of his brothe 
John C. Robertson, of the city of Boston, bills of exchange to the 
twelve thousand five hundred dollars. Robertson failed in business, and the " 
of Murphy & Crafts lost, in consequence of these acceptances, the sum of fix 
thousand five hundred and ninety-two dollars and ninety cents. - 

The principal question in this case is, whether Crajfts is liable to his partner 
for the loss. 








Article 2774 of the Civil Code, under the head of Partnership, declares that ; 


contracts of copartnership are regulated by the rules laid down in the title of 
conventional obligations, in all things not differently provided for by this article, 

And Article 1920, under the head of Conventional Obligations, provides, that 

.“On the breach of any obligation to do, or not to do, the obligee is 
either to damages, or in cases which permit it, to a specific performance of 
contract, at his option, or he may require the dissolution of the contract, and in 
all these cases damages may be given where they have accrued, according to the 
rules established in the following section.” 

In the following section, Article 1924 declares that “the obligations of om. 
tracts extending to whatsoever is incident to such contracts, the party who vie. 
lates them is liable, as one of the incidents of his obligations, to the payment of 
the damages which the other party has sustained by his default.” 

Judge Story, in his Commentaries on the Law of Partnership, says : “ Oneof 
the most obvious duties and obligations of all the partners is, strictly to conform 
themselves to all the stipulations contained in the partnership articles, and also 
to keep within the bounds and limitations of the rights, powers, authorities and 
acts belonging and appropriate to the due discharge of the partnership, trade or 
business. Of course, every known deviation from, and every excess in, the exer- 
cise of such rights, powers, authorities and acts, which produce any loss or injury 
to the partnership, are to that extent to be borne by the partner who causes or 
occasions the loss or injury, and he is bound to indemnify the other partnen 
therefor. The same doctrine is recognized by Pothier as existing in the French 
law ; and it seems, indeed, so clearly the result of natural justice as to require ne 
particular exposition.” See Story on Partnership, section 173. 

According to these rules, the defendant is clearly bound to indemnify the plain- 
tiff for the loss resulting from his breach of the third article of their contractof 
partnership, wnless the same was superseded, or waived in the course of their bus 
ness, with the assent of the plaintiff. And this is the defence made by the defen 
dant to the action; but we concur with the District Judge, that the evidenceis 
insufficient to show that the partners came to a new arrangement, in the coune 
of their business, and thereby superseded article third of their contract, or pe 
the plaintiff ratified the acceptances in favor of Robertson. 


The plaintiff further claims the sum of five hundred and fifty-six dollars ia 
thirty cents, on a different account, and we concur with the District Taleoe 3 


the same is established by the evidence. 


It is, therefore, ordered, adjudged and decreed, that the judgment be _ 


with costs in both courts. : 
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Bernarp Sovurk v. Brown, 


When a party agrees to subrogate another to his rights against his debtor, upon his paying certain spe- 
cified balances, in yearly installments, which are admitted to be due upon promissory notes, bear - 
ing interest, and which constitute the debts to the rights of which he seeks to be subrogated, and 
when there is no release or remission of interest expressed in, or that can be implied from the 

_ agreement—Held : That the party assuming the payment of the balances due upon the obligations, 
cannot be subrogated to the rights of the holder of the notes, until he has paid the interest which has 

acerued and is due on them. 

The assumption to pay a subsisting obligation, from which interest grows, necessarily implies the pay- 

¢ ment of such interest, although not stipulated ‘eo nomine.”’ 























PPEAL from the Second District Court of New Orleans, Morgan, J 
G. Legardeur, for plaintiff. Chilton § Harrison, for defendants and appel- 
Jants. 

Voornres, J. The defendants were the holders of two protested promissory 
notes of Alerander Lesseps, an insolvent debtor. On the 18th of July, 1853, they 
received from the syndic of the creditors of the insolvent, the sum of $1589 22, 
as a dividend on account of said notes. On the 16th of May, 1854, the parties 
litigant entered into a written agreement, which, after stating the above facts, 
and that the balance due on said notes amounted to $3,714 18, contains the fol- 
lowing clauses, to wit : 

“ And whereas Bernard Soulié, of this city, is desirous of paying the aforesaid 
balance still due on the said two promissory notes, and as being subrogated to 
the rights and privileges of the said firm of Brown, Johnson § Co., as holders 
thereof : 

Now, therefore, the said Shepherd Brown, for and on behalf of the said firm, 

does, by these presents, consent and agree to receive payment of the said balances 
from the said Soulié, in yearly installments of eight hundred doHars on ‘the first of 
March, but without prejudice to the rights of the said firm to collect and receive 
any further dividend, or dividends, which may be declared and paid by the syn- 
dic of the creditors of the said Lesseps, in the meantime and before the said 
, Soulié shall have paid said balances in full, and moreover consenting and agree- 
3 ing, that by the mere fact of the payment of any and every part and portion of the 
said balances by the said Soulié, he shall be subrogated pro tanto, to the rights and 
| privileges of the said Brown, Johnson & Co.: provided, however, that he shall not 
: exercise such rights or privileges until the said firm shall have received either from 
: him or the syndic aforesaid, or both, the full amount of the said balances.” 
The record contains an admission, that the defendants purchased at the judicial 
sale of the property surrendered, a certain lot of ground with the improvements 
thereon erected, which had been for a number of years the homestead of the in- 
solyent’s family ; that in consequence of the intervention of the plaintiff, the de- 
7 fendants consented to make a transfer of their adjudication for the benefit of said 
. family. This, it would seem, was the motive or cause which gave rise to the 
agreement between these parties. 

It is contended by the plaintiff, that this contract is one of sale for a fixed 
price, to wit, $3,714 18, the balance then due and which he stipulated to pay, by 
installments, to the defendants, who bound themselves, on receiving such pay- 
ment, to make him a transfer of their claim, with subrogation, against the insol- 
66 
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vent’s estate ; and that he was consequently not bound for the payment 
interest on the installments thus stipulated to be paid by him. It must be oh 
ous, that the contract between the parties cannot admit of any such const : 
Indeed, the express stipulation for the payment, without prejudice to the rights _ 
the defendants to the dividends, of “ said balances in full,” is utterly repugnant tg 
the idea of a transfer of their claim to the plaintiff. The only right which the 
latter acquired under that agreement, was that of a conventional subrogation 
the payment of the balances which he thus stipulated to pay to the defendants 
A different construction would certainly not comport with the plain and obviog 
meaning of the language used in the act, that the plaintiff “is desirous of 

the aforesaid balances still due on the said two promissory notes, and being sub, 
rogated to the rights and privileges of the said firm of Brown, Johnson & Co, ag 
holders thereof.” The consent of the latter to receive payment “ in yearly install. 
ments of eight hundred dollars on the 1st of March,” can hardly be construed to 
mean the specific sum of $3,714 18. How could that sum be paid “in 
installments of eight hundred dollars on the 1st of March”? But it must be 
vious that the plaintiff, in order to be entitled to the right of subrogation, wag 
bound, as a ergs condition, to pay “ the balances still due on the said two 
promissory no 

The ecumnption to pay a subsisting obligation from which interest grows, 
necessarily implies the payment of such interest, although not stipulated co nomine, 
15 La. 434. There was no release or remission of the interest in this case; nor 
can it be implied from the terms of the contract. C. C. 2195. 

It is, therefore, ordered, that the judgment of the court below be avoided and 
reversed ; and that there be judgment in favor of the defendants, dismissing the 
plaintiff’s demand at his costs in both courts. 

Coxz, J., dissenting. I am of opinion that plaintiff is not liable for interest, 
and think the judgment of the lower court should be affirmed. 

Sporrorp, J., dissenting. It was correctly held in the case of the Exchange 
and Banking Company v. Walden, 15 La. 431, that “the interest accruing Ot 
the principal amount of a debt secured by mortgage, and the costs necessary to 
enforce it, are also secured by the same mortgage, and are to be paid out of bed 
proceeds of the sale of the property.” 

But here is the case of a party, who in agreeing to subrogate another to his 
rights against his debtor, takes the pains to specify the sums which he claims, and 
upon the payment of which he agrees to make the required subrogation effectual: 
He does not undertake to sell a debt in general terms. He goes into a calculation 
so minute as to insert the sum of three dollars each for two protests, and strikes 
the balance at the date of the contract at the sum of $1,629 20 for one note, and 
$2,084 98 for the other. He requires the other party to assume the payment of 
the “ aforesaid balances,” and nothing more, in yearly installments of $800, on 
the 1st of March. No allusion is made in the notarial act of the 16th of May, 
1854, to interest, as being due at all. And now it is contended, that by implica 
tion in the said act, the plaintiff undertook to pay between $500 and $600 of im 
terest said to be then due, and nearly as much more since accrued. 

As there was no assumpsit on the part of Soulié to pay the debt of Lesseps, and’ 
as the defendants, Brown, Johnson § Co., took the pains to cast the balance in 
dollars and cents, upon the payment whereof they bound themselves to subrogate 
Soulié to their rights, I think the District Judge was right in declining to adds 
stipulation for interest to the minute and carefully drawn contract of the parties. 
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3 I find it difficult to conceive that Shepherd Brown, acting for his firm, should have 
an item of several hundred dollars of interest, and inserted an item of 
three dollars for costs of protest. If he did not forget it, then it seems he did 
pot intend to exact interest of Soulié. And Soulié only bound himself to pay 
the balances specified in the act, which he has done, or affirmed to do. 
I, therefore, think the judgment of the District Court should be affirmed. 
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Louis Ranson et al. v. Josern G. Lona. 


The proces verbal of a probate sale is prima facie evidence of title, without the production of the de- 
eree of the court therein recited. 


PPEAL from the District Court of the Parish of St. Charles, Burthe, J. 

St. Paul § Bouny, for plaintiffs. A. G. Semmes, for defendant and appel- 
lant. 

Merrick, ©. J. The District Judge decided this case (a petitory action) in 
favor of the plaintiffs, on proof of possession of more than thirty years. But the 
evidence does not appear to us sufficient to establish the long prescription, as the 
first written evidence of ownership which plaintiffs offer, bears date in 1827. The _ 
proof also on the subject of possession, is not very conclusive, but taking into 
consideration the fact that the land in controversy was a vacherie, in a part of the 
: parish of St. Charles difficult of access, until traversed by the New Orleans, Ope- 

lousas and Great Western Railroad, and that it did not admit of any very obvi- 

ous marks of possession further than has been shown, we conclude that it is not our 
duty to disturb the finding of our learned brother of the District Court on the 
question of possession. The titles exhibited, with the possession which has satis- 
fied the District Judge, establish the usucaption of ten and twenty years in the 
plaintiffs. And as the confirmation to Toup’s heirs was before either of those pe- 
riods, and covered the land in controversy in this case, the Act of Congress of 

August 18, 1856, chap. 158, p. 29 of Private Acts, in favor of Ambrose Lanfear, 

does not defeat the acquisition of title by possession. 

We are not prepared to say, that the Judge erred in giving a judgment as of 
nonsuit on the defendant’s claim for improvements, set up by way of reconven- 
tion. The proof is not sufficient to enable us to render a judgment in favor of the 
defendant on this part of the case. 

' We think the production of the proces verbal of the probate sale sufficient, pri- 
ma facie, without producing the decree of the probate court therein recited. Rey- 
nolds v. Rouley, 2 An. 890; 6 Rob. 26; 3 An. 150; 7 La. 468; 12 La. 476; 
6 Rob, 471; 1 An. 200. 

The admission of title in Lanfear, was doubtless in reference to the residue 
of the Toup’s tract, and the petition ought to be so understood. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed ; the appellant paying the costs of the appeal. 
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Joun M. Bett, Sheriff, v. Taomas Keere et al. ng 

Under our law the addition of a seal only confirms the signature ; it adds no obligatory force t the 
instrument, when its execution is admitted or proven. 

In civil cases, an instrument under seal can be executed in blank, as weil as an instrument not 
seal ; hence a bond is not the less valid, because it was signed and sealed, before the Occasion for ity 
use actually arose. 

Where a bond, which had previously been signed in blank, was taken by the the Sheriff, and an eraguy 
appeared, and the amount was changed in the condition of the bond, which had either been filed ap 
at the time of signing, or subsequently by the person to whom it was intrusted, the ink with 
the erasure and change in the amount was made, appearing to be the same as that used in they 
of the writing ; and when also the nature of the instrument required that the condition should 
be filled up with the amount as changed—Held: That the bond was valid and binding, that 
change in the amount was necessary to complete the instrument, and that the Sheriff, under 
circumstances, is not responsible for any abuse of authority, in filling up the bond ; but, that if 
is any responsibility, it rests-‘upou the agent entrusted with that duty by the party signing in blank, 


% 


PPEAL from the Fourth District Court of New Orleans, Eggleston, J. 
Benjamin, Bradford § Finney and C. A. Taylor, for plaintiff. L. M. Day 
for defendant and appellant. 

Merrick, C. J. This suit is brought upon a twelve months bond for $10,000, 
being part of the price of the steamboat S. F. J. Trabue, sold by the Sheriff for 
$34,275. 

Judgment having been rendered against the defendants for the amount of the 
bond, the surety Adams takes the appeal. 

The grounds on which he relies for a reversal of the judgment are : 

“Ist. That the bond sued on having been signed in blank, and no authority 
whatever shown for filling up the same, is not a valid and legal bond. 

“2d. That if said bond ever was valid and binding, yet as the same has been 
altered and changed, in a material part, the condition, since its delivery to the 
Sheriff, it is, therefore, null and void.” 

I. The bond was signed by the surety in blank on the 25th day of April, 
1855, to be used in his absence from the city, and appears to have been delivered 
to the Sheriff on the tenth day of May, three days after the Sheriff’s sale, it hay- 
ing been filled up as of the day of the sale. The bond purports to be executed 
under seal. 


The appellant cites numerous authorities to show that a bond cannot be exe 


cuted in blank before the contingency arises for its use, and be afterwards filled 
up, unless a special authorization to fill up be produced. We observe that the 
authorities cited on this point are from the common law courts. They depend 
entirely upon the effect given by the common law to an instrument under seal. 
Such instrument takes effect from delivery, and when once properly executed, ca 
not be avoided for want or failure of consideration, because the act of sealing 
and delivering is a solemn recognition of what is contained in the deed. Under 
our law, the addition of a seal only confirms the signature. It adds no obligatory 
force to the instrument itself when its execution is admitted or proven. Hence 


in civil cases, at least, an instrument, under seal, can be executed in blank, as — 


well as an instrument not under seal. The bond, therefore, is not the less valid 


because it was signed and sealed before the occasion for its use actually arose — 
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"gee Breedlove v. Johnston, 2 N.S. 517; Collins v. Welsh, 3 N.S. 82; 9 L. RB. 
930; State v. Judge of the First District, 19 L. R. 179. 
II. In the obligatory part of the bond, the amount is filled up with the sum 
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E+ of ten thousand dollars. In the condition of the bond the word five was first 
de written, and the word ten written over it. For the amount of the bond the con- 
© FB Gition ought to have been filled up either with $10,000 or $34,275. 

the The bond was in its present form when delivered to the Sheriff, and the ques- 
t tion arises, whether the change made of the word “five” to “ten” has been suf- 
der 


ficiently explained ; for it is in a material part of the instrument. 

The defendant, in his answer, admits that he signed a bond for five thousand 
dollars, prior to said 7th day of May, but alleges that it was subsequently raised 
to ten thousand dollars after the bond was signed, and that the filling up and 
material altering and raising were made without the knowledge, consent or appro- 
bation of defendant. 

The signing of the bond is, therefore, distinctly admitted. Defendant intended 
to sign a twelve months bond. 

But he says he signed one for five thousand dollars only. If the amount for 
which he was to be bound was mentioned in the instrument at all, it would actual- 
ly be stated in the bond itself, and not the condition, which could not then well be 
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’ written, for the proper matter to insert in the condition was not then known. 
Moreover, the defendant appears to have signed the bond immediately preceding 
i, the condition, and then, at the suggestion of some one, to have struck out such 
J signature and signed at the right place, leaving space for the condition. The 
proof also shows that the obligatory part of the bond was either filled up with 
e the sum of ten thousand dollars, at the time it was signed by the defendant, 


Adams, or it was in blank, and afterwards that sum was written by the person 
with whom the bond was entrusted. The proof further shows, that the attor- 

y neys of all the parties to the suit, agreed that the Sheriff should receive the bond 

of this defendant for the sum for which it was given, and the bond, as already ob- 
served, was delivered to the Sheriff precisely as it now appears. As the nature 

: of the instrument required that the condition should be filled up with either the 
sum of $10,000, or $34,275, the bond is in the form it would have been if pro- 

: perly executed, and the ink appearing to be the same as the rest of the writing 
forming the condition of the instrument, we have no difficulty in concluding that 

in the act of filling up the bond, the word “five” was written by inadvertence 

and the word “ten” as soon as the error was discovered, written over the same 
word, with the same ink, by some one charged with filling up the condition. We 
have no doubt from the testimony, that the condition was a blank when the de- 
fendant, Adams, affixed his signature, and that both the words five and ten were 
written afterwards in order to complete and make the instrument conform to the 
wishes of the parties and the requirements of the law. The alteration, therefore, 
appears to be sufficiently explained. See Pipes v. Hardesty, 9 An. 152; 11 
An. 327. 

““ifthere has been any abuse of authority on the part of the agents intrusted 
with the filling up of the instrument, they may be responsible to the defendant, 
=| but as between himself and the Sheriff, an innocent person, the loss, if any, must 
fall upon the person who placed it in the power of another to occasion the loss. Pw 
( Judgment affirmed. 
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Price, Converse & Suita v. Merrrrr, Ristey & Co. 


‘The process of attachment isa harsh remedy, and parties resorting to it are held to a strict coma 


with the provisions of the law authorizing it. 


Merchants whose acceptances are unmatured, and unpaid, and outstanding in the han of hind pati, he 


are not creditors within the meaning of the term which authorizes a proceeding by attachment, 
will the insolvency of the party for whom they have accepted make them such. ——— 


PPEAL from the Fourth District Court of New Orleans, Price, J. ‘ 
Singleton & Clack, for plaintiffs and appellants. W.H. Hunt, for defen” 


dants. td 
Lanp, J. On the 8th of September, 1857, the plaintiffs commenced this 


by attachment, for the sum of twenty-five thousand nine hundred dollars and four 
cents, by making affidavit, giving bond, and causing writs of attachment to issue 
thereon. 

On the following day, the 9th of September, they filed their petition. 

In the affidavit the plaintiffs affirm that the defendants, who are n 
are indebted to them in the sum of twenty-five thousand nine hundred and a 
dollars and four cents ; that said debt is not yet due, but that said defendants are 
about to remove their property out of the State of Louisiana before said a 
becomes due. 

In their petition they allege that the defendants are indebted to them in the 
sum of twenty-six thousand nine hundred and sixty-seven dollars and fifty cents, 
That they advanced by acceptancies to said defendants the sum of twenty-three 
thousand nine hundred and sixty-seven dollars and fifty cents, including commis. 
sions not yet due, but for which they are liable as acceptors. That the defendants 
were further indebted to them, in the sum of two thousand six hundred and fifty 


“et 
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two dollars and thirteen cents, for cash advances. And that defendants had failed 


and become utterly insolvent. 

The Sheriff seized, under the writ of attachment, 2047 barrels of flour. 

A curator ad hoc was appointed to represent the defendants, and he filed a mo 
' tion to dissolve the writ of attachment on the following grounds : 


First—That the plaintiffs were not the creditors of the defendants at the date of 


the attachment. 
Secondly—That the property herein seized to wit, —— barrels of flour, was 


not liable to attachment, at the suit of said plaintiffs, having been shipped under’ 
express instructions to plaintiffs, to forward the same to a firm in Boston, which 


instructions were expressly accepted by said plaintiffs, at the time of said cones 
ment, and prior to the issuing of said attachment. 

Thirdly—That said defendants are not the owners of the property aiachel, 
and hence that said attachment ought not to stand. And, 


Fourthly—That said defendants are not insolvent as alleged, and that said pili : 


tiffs’ affidavit is unfounded in fact as to any indebtedness on the part of the — 
dants to said plaintiffs. 


The plaintiffs claimed in their petition of the defendants a debt not due, at 


also a debt due, and one of the questions presented, is, whether or not the writ of 
attachment issued for both debts or only for the debt not due. 
The debt sworn to, and for which bond was given, was the debt not due. The 
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affidavit was made, the bond given, and the writ of attachment issued, on the 8th 
of September, and it was not until the day following, to wit, the 9th of September, 
that plaintiffs claimed of the defendants the debt alleged to be due. 
- The oath of the creditor as to the amount of the debt due, or to become due, is 
a condition precedent to the issuing of writs of attachment. C. P. Art. 243 and 
t. 

The oath as to the amount of the debt alleged to be due on the 8th of Septem- 
ber was wanting, and the writ of attachment, consequently could not have legally 
jssned for it. 

The process of attachment is considered a harsh and severe remedy, and parties 
resorting tot. are held to a strict compliance with the provisions of the law au- 
thorizing it. 

” The second question is, whether the relation of creditor and debtor existed on 
the 8th of September, 1857, between plaintiffs and defendants, as to the debt al- 
leged not to be due. 

The plaintiffs claim to have been the creditors of defendants at that time, on 
the grounds, that they had accepted their bills to the amount mentioned, as the 
debt not due, and that defendants had failed and become utterly insolvent. 

These acceptances had not matured, were unpaid, and outstanding in the hands 
of third parties at the date of the issuing of the attachment. Under these circeum- 
stances the plaintiffs were not the creditors of the defendants, in the meaning of 
the term which authorized a proceeding by attachment. Read v. Ware, 2 An. 
498. 

Nor would the mere failure of the defendants have made them such. C. C. Arts. 
2047-9 ; Millaudon v. Foucher, 8 La. 586; Carrillo v. Bank U. S., 10 Rob. 540. 

We are, therefore, of opinion that the writ of attachment of the 8th of Septem- 
ber, was rightfully dismissed by the judgment of the District Court. 

The defendants, however, were personally cited to answer the petition of the 9th 
of September, subsequently to the appointment of the curator ad hoc to represent 
them, and the suit thereby became an ordinary proceeding, as to the personal de- 
mand, and will go on, although the attachment be dismissed. Evans v. Saul, 8 
N.S. 252; C. P. 258; 2 An. 498. 

On the 22d of December, 1857, the plaintiffs filed a supplemental petition, with 
leave of the court, alleging that their acceptances of the bills of defendants, to the 
amount of twenty-three thousand five hundred dollars, had matured and been paid 
by themselves since the filing of their original petition, and made a second affida- 
vit, obtained a new order of attachment, gave bond, and caused alias writs of at- 
tachment to issue against the property of defendants and made several parties gar- 
nishees to the action—which supplemental petition, with citation, was personally 
served on the defendants. 

It is, therefore, necessary to remand the cause for further proceedings upon the 
personal demands against the defendants, and upon the alias writs of attachment. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court, dismissing the attachment of the 8th of September, 1857, be affirmed, and 
that the cause be remanded for further proceedings according to law, and that the 
plaintiffs pay the cost of the attachment of the 8th of September aforesaid, and 
the cost of this appeal. ras 
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The vendor of the agricultural products of the United States, in the city of New Orleans, has, wil 
the Act of the Legislature approved March 15th, 1855, a privilege upon such products sold, superior 
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to all others, if exercised within five days after their delivery. pod A” 
He may waive this privilege, by stating in his order for the delivery of such produce, that it ig tobe J 
delivered without vendor’s privilege. , On t! 
PPEAL from the Fifth District Court of New Orleans, Eggleston, J, Font 

G. Legardeur, for plaintiffs. St. Paul § Bouny, for intervenors and appél = 

lants. _ | gait by 
Lanp, J. On the 4th day of April, 1856, the plaintiffs sold and delivered j | nor hac 
the defendant Hetch, thirty-eight hogsheads of sugar, for $3169 12, payable in On t 
cash. On the eighth day of the same month of April, they caused the thi lowing 
hogsheads of sugar to be sequestered, on the grounds, that they verily believed | s quart 
that the defendant would conceal, part with, or dispose of the sugar, and thus de. | quartet 
prive them of their vendor's privilege upon the same. ee 
On the 18th of April, 1856, Aldrech & Perret, a commercial house of the city of | more o 
New Orleans, intervened, and set up a privileged claim for the sum of $1580 73, | possess 
on the sugar, for advances made to the defendant, for commissions, storage, &,, sd 
and alleged their right to be paid by preference over the price due to the plain- | gid R 
tiffs. hold th 
The defendant was represented by a curatur ad hoc, who filed a general denial, conting 
It is not even pretended that the price of the sugar was paid by the defendant. par 
The contest is, therefore, really between the plaintiffs and intervenors, and the only | him th 
question before the court is, which of these two parties has the first or superior | suck 
privilege, and is thereby entitled to be paid by preference to the other. og 
This question finds its easy solution in the Act of the Legislature approved | Billiot, 
March the 15th, 1855, and entitled “an Act relative to privileges,” which pro | onthe 
vides “that any person who may sell the agricultural products of the United on the 
States in the city of New Orleans, shall be entitled to a special lien and privilege eg 
thereon, to secure the payment of the purchase money, for and during the space of | Long | 
five days only, after the day of delivery ; within which time the vendor shall be } This st 
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entitled to seize the same, in whatsoever hands or place it may be found, and his 
claim for the purchase money shall have preference over all others. If the 7 
gives a written order for the delivery of any such produce, and shall say 
that it is to be delivered without vendor's privilege, then no lien shall attach 
to.” See Acts 1855, p. 363. 

The plaintiffs caused the sugar to be seized within five days after its 
and there is no evidence in the record showing that they waived or renounced 
privilege, on its delivery to the defendant, or afterwards. 

It is, therefore, ordered, adjudged and decreed, that the judgment be 
with costs in both courts. 
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F. & R. Buuor v. J. B. Rostnson. 


t a technical conizsta.io lit’s exieting at the time of a sale, the acts of the parties may be such as 


: 7 to estop them from denying that the righ®purchased was a litiguous right. 


ae 


made to the attorney of a party is sufficient. 


” ‘PPEAL from the District Court of the Parish of Terrebonne, Roman, J 
J. H. Misley and F. 8. Goode, for D. A. Long, warrantor and appellant : 


On the 5th February, 1846, S. G. Moore sold to J. B. Robinson, with other 
, lot No. 102, in township 20, range 18 east. 

I On the 7th April, 1848, the administrator of Moore’s estate brought suit against 
Robinson for a balance due on the purchase, to which, on the 2d October, 1848, 
Robinson filed an answer, alleging want of title in Moore, and the pendency of a 
git by D. A. Long, claiming the land. (This was an error, as no suit was pending 
por had one been brought). 

On the 25th March, 1849, Rosette and Frederick Billiot entered into the fol- 


oo Neagrg with D. A. Long : 
“ , the said Rosette Billiot and her son Frederick claim as their property 
a quarter section of land, situate on the east bank of Petit Caillou, known as the 
section sold J. B. Robinson by S. G. Moore, and to which deed reference 
is hereby made for a more accurate description of said land, and believed to be 
lot No. 102, in township No. 20, of — 18 east, containing about 160 acres, 
more or less. Now as the said party of the first part are unjustly kept out of the 
possession of said land, and it requiring a suit to establish their claims thereto and 
pat them in possession of the land, the said party, D. A. Long, agrees and binds 
i to pay all the expenses attending said suit, and establish the title of the 
said Rosette and Frederick to the said land, so far as the same can be done, and 
hold the said party of the first part harmless against all costs of suit and other 
contingent expenses. And the first party if upon a full hearing of the 
matter the said land shall be adjudged aa decreed to them, to sell same 
to said D. A. Long for the sum of one hundred and fifty dollars, and convey to 
him their interest aforesaid, in fee simple, upon his paying the sum agreed upon 
at such time as the title is clearly vested in the said e and Frederick.” 

This act was recorded on the 6th April, 1849. 

On the 31st March, 1849, suit No. 356 was instituted by Rosette and Frederick 
Billtot, See J. B. Robinson, claiming the land ; citation issued and was served 
on the 2d April, 1849. The administrator of Moore's estate filed an intervention 
o the 19th October, 1850, and on the 22d October, 1851, he filed a supplemental 

ition of intervention, alleging that plaintiffs had parted with all their interest 

the edhe the act above quoted, dated the 25th March, 1849, praying that 
Long be cited, and that he be decreed to have purchased a litigious right, ete. 
This suit was dismissed on the 8th October, 1852, the plaintiff having been called 
at the courthouse door and not appearing. 

On the 21st April, 1853, the petition in the present suit was filed by Rosette 





t } wd Frederick Billiot against Robinson, claiming the land, alleging that he has 


. 








} taken possession of the land without a shadow of a title. Service of this petition 


eeeepted by the defendant, but the a aye is not dated. Default was not 
ken until the 21st November, 1853, and the defendant filed his answer on the 


} 2th November, 1853, calling the administrator of Moore’s estate in warranty, 


warranty, the administrator of Moore’s estate asked to have Long made a party, 
that he had purchased a litigious right, and prayed to be released on_pay- 
ig to jong the price of his purchase, and strenuously contested the validity of 
original claim of the Billiots. Default was taken against Long on the 14th 
, 1857, who filed his answer, claiming title, on the 6th October, 1857. 
the 26th April, 1853, Rosette and Frederick Billot passed a formal act of 
tale of the land in question to D. A. Long. 
These being the facts, two questions arise : 
1. Did Long purchase a litigious right in the intendment of Articles 2622 and 
2623 of the Cid Code. 
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tre in and answered on the 2d December, 1853. In his answer to the ca 
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2. Was the tender valid. 
First—Is this a litigious right subject to the provisions of Art. 2629 
Civil Code ? 
By the Roman law the transfer of a litigious right was originally prohibit, 
and the suit continued as if no such transfer had been made. Tam quam si 
factum sit lite peragenda. The right conferred by Art. 2622 was established’ 
Anastasius in the law per diversas, and confirmed by Justinian in the lay 
Anastasio. is 

Art. 2622 of the Civil Code, found under the head “ of the assignment or tram. 
fer of debts or other incorporal rights” provides “he against whom a litigion | 
right has been transferred may get himself released by paying to the transfens 
the real price of the transfer together with the interest from its date” = = 

Art. 2623. “A right is said to be litigious whenever there exists a suit ay 
contestation on the same. 

Another definition of a litigious right is found in Art. 3422, which 
“ whenever the terms of law employed in this Code have not been parti 
fined therein, they shall be understood as follows ;” and sec. 22 of that 
defines litigious rights to be “ those which cannot be exercised without u ; 

a law suit. ” . 

Now we contend that section 22 of Article 3522 has no application to 
litigious rights spoken of in Article 2622, for the next Article aoe 
fines what litigious rights are subject to the provisions of Art. 2622. And 
as if the language of Art. 2622 had been, “he against whom a right has been 
transferred on which there exists a suit and contestation may get himself released, 
etc.” 

Now, what constitutes “a suit and contestation?” It is necessary that ther 
should be a petition filed and served on the defendant, the cause must also be at 
issue. 

C. P., Art. 357, “The cause is at issue when the defendant has 
either by complying or denying the facts set forth in the petition, or by 
such dilatory or peremptory exceptions as he is bound to plead in lamini lit, 
pursuant to the provisions of this Code.” 

C. P. Art. 358, “ when the defendant pleads some declinatory exception, with 
out answering to the merits, there is no issue joined.” 

©. P. Art. 359, “ the joining of issues is in fact the foundation of the suit, as 
citation is that of the action. It is only after this is done that the suit begins; 
the parties are then in a situation to discover what evidence is necessary in sup 
port of their respective claims.” 

C. P. Art. 360, “ when the defendant suffers judgment by default to be taken 
against him, the issue is joined tacitly, etc.” 

In the case of Prevost’s Heirs v. Johnson, et al., 9 Martin, Judge Martin in con 
struing a provision in the Old Code, similar to Art. 2623 of the present Code, says: 
“ Tt seems that a suit brought does not alone suffice, that it is not enough that ther 
should be a petition, that a copy of it and a citation should be served on the defend. 
ant, it is necessary there should be an answer, perhaps any plea will not suffice 
In the words of the statute there must be a contestation.” 

In Pearson v. Grice, 6 An. 137, Judge Preston said : “ that the Article 2623, 
and sec, 22 of Art. 3522 were not inconsistent, and that the impossibili of exer- 
cising the right without undergoing a lawsuit is never ascertained until the law 
suit is commenced,” which, according to Art. 359 of the C. P. is only a 
is joined, and the term litigious right being particularly defined in Art. 2623, 
3522 if inconsistent with it must yield. - 

Provisions similar to Articles 2622 and 2623 of our Code are found in Articles 
1699 and 1700 of the Code Napoleon. In fact the language of the two Codes 
is exactly the same. Let us, then, see what interpretation has been placed 
these Articles in France. ‘ 

Répertoire Général, volume 5, page 910, sections 70, 71 et 72: ; 

“ Pothier enseignait que ces expressions comprenaient toutes les crea 
sont contestées ou peuvent l’étre, en total ou en partie, par celui qu’on 
deébiteur, soit que le proces soit déja commencé, soit qu'il ne le soit 
mais qu’il y ait lieu de l’appréhender. Au contraire, le Président de c 

n’admettait le retrait que lorsqu’il y aurait litige engagé, ce qui était également 
professé par Rousseaud de La Combe et par Mornac. Les rédacteurs du Code 
ont adopté cette derniére opinion, et ils ont décluré dans l’Art. 1700 que la chose 
est censée litigieuse des qu’il y a proces et contestation sur le fond du droit.” ~ 
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“Jt was decided by the Cour de Cassation in the case of Besserve v. Langlomé, 
5 1819, that Article 1700 C. N. was restrictive of Article 1699, and was 
dopted to define accurately what rights were subject to the provisions of Art. 

, and put an end to all uncertainty on that subject. See also Cour de Cassa- 
tion, 24 janvier, 1827, Souffiet c. Héritiers Collin ; Troplong, de la vente, vol. 2, 
p 493; loz, Jurisprudence du Royaume, vol. 12, p- 926. 

Marcadé, vol. 6, p. 352, says: “Il faut d’abord qu'il y ait actuellement proces, 
et il ne suffirait pas des lors que ce proces parit imminent, inévitable, et que le 
droit ait été qualifié de droit litigieux dans l’Acte méme de cession, puisque cette 
; ion n'a pas alors le sens de notre Art. 1700.” Duvergier, Vente, vol. 2, 








OR ee a 


0. 362. 

Guillaume, Code Napoléon, p. 579 : “ La chose n’est censée litigieuse que quand 
ily a proces sur le fond du droit. La loi a voulu qu’il fat certain que le droit est 
contesté, c’est-A-dire, qu’il y a des chances douteuses sur son principe et son exis- 
tence. Ainsi le déclinatoire ou la nullité d’exploit proposee contre l’action ne 
suffirait pas ; mais il en serait autrement si l’on contestait la validité du titre du 
demandeur méme sous le rapport de la forme.” 

The Court of Cassation, in Guirail c. Epour Davancens, 11 fév. 1851, held 
that Art. 1700 C. N. did not apply to Art. 1597, which corresponds with Art. 
2422 of our Code, prohibiting transfers of litigious rights to public officers con- 
pected with courts of justice and others. 

Journal du Palais, vol. 1, 1846, p. 127, in the case of Grassiére c. Abeille, the 
court held, “ Attendu que l’Art. 1699 du Code Civil est une exception au droit 
commun en matiere d’achat et de vente, que des lors il doit, dans l’application, 
étre restreint au cas qu’il a prévu.” See also Guyonné c. Fallampin, 5 mai, 1836. 

In Greffulhe et autres c. Mille, 7 juillet, 1837, the court held, “ La chose cédée 
est réputee litigieuse des qu’il y a proces et contestation sur le fond du droit. 
Que d apres cette définition, qui reproduit les principes du droit romain, que l’an- 
cienne jurisprudence avait modifiés, il est certain que la loi n’imprime au droit 

cédé le caractere litigieux que lorsqu’au moment de la cession le droit est déja 
Yobjet d'un débat judiciaire entre le cédant et le débiteur.” See also Journal du 
Palais, vol. 1, 1840, p. 657; Reden c. Chazal, 16 mai, 1839. 

Journal du Palais, vol. 1, 1841, p. 461, the Court of Cassation held : “ Attendu, 
en droit, que le retrait autorisé par l’Art. 1699 du Code Civil ne peut, suivant 
lArt. 1700 du méme code, étre exercé que pap ot existe, au moment méme de 
la cession, proces et contestation sur le fond du droit. Que cette derniere disposi- 
tion est limitative. Qu’ainsi il importe peu que le droit ait été cédé comme liti- 
gieux, que la vente ait été faite aux risques et périls de l’acheteur, et qu'elle ait 
un caractére aléatoire, parceque ces circonstances ne constituent pas le proces et 
la contestation impérieusement exigés par |’Art. 1700 du Code Civil.” See also 
Cour de Cassation, 20 mars, 1843 ; Journal du Palais, vol. 2 of that year, p. 194; 
alse, Journal du Palais, vol. 9, 18 Dec. 1811, p. 787. 

Marcadé, vol. 6, p. 404 : “Il faut d’abord qu’il y ait proces ; il ne suffirait pas 
des lors, ni d’une citation en conciliation, puisqu’elle n’est qu’un acte tendant a 
empécher le proces, ni méme du proces-verbal de non-conciliation, puisqu’il n’y 
aurait alors qu’imminence d’un proces et non proces existant. II n’y aurait pas 
non plus proces légalement, si le défendeur opposait une exception de chose jugée, 
et qu'elle fat admise, puisqu’il serait ainsi décidé que le litige n’était - ible. 
Si une simple nullité d’exploit était opposée a l’action intentée la veille de l’expi- 
ration du délai de prescription, la circonstance de fait que l’annulation de l’exploit 
entrainera par contre-coup l’extinction du droit, n’empéche pas que le proces est 
étranger au fond du droit, puisque la question n’est pas l’existence du droit, mais 
seulement la validité de l’instance actuelle. 

Rogron, Code Frangais Expliqué, Art. 1700 : “ Bien que le bon droit du ven- 
deur soit évident, il suffit qu’il y ait proces et qu’on le lui conteste, pour que la 
chose soit censée litigieuse et que l’acheteur puisse étre écarté. Ainsi, il faut qu’il 
existe non-seulement une contestation, mais encore proces né sur le fond du droit. 
De dominio causa movetur, comme le ‘voulait la loi romaine.” 

Now, tested by these principles, the right purchased by Long was not a liti- 
gious one, subject to the provisions of Art. 2622 Civil Code. It is a mistake to 
suppose that that Article was adopted to prevent litigation ; it was adopted for 
the of putting an end to litigation already commenced. Now, Long 
acq his rights by the Act on the 25th March, 1849, at which time no 
suit had been brought. The Billiots did not sue until the 31st March, 1849, six 
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days after Long had acquired these rights, and this suit was afterwards abahdonea 
It is true that a subsequent act was passed by the Billiots, but not wy 
Long, on the 26th April, 1853, five days after the petition in the present caseqes _ 
filed, but long before any default was taken or answer filed ; so, whether we gon. | 
sider the act of 26th March, 1849, or the act of 26th April, 1853, there did ag 
exist the “ suit and contestation on the some,.”’ necessary to constitute a litigious right: 

In France it was once held that the Art. 1699 C. N. did not apply to trang 
of land. It seems now to be settled, that one in possession and contesting the righ 
of a claimant, can avail himself of the right to purchase, from one who } . 
claimant’s litigious rights, at the price of the cession. See Cour de © 
24th Nov., 1818; Commune de Laroche, Cen:lhac c. Ipcher ; Bourdeaux, 20 juin, 
1819, Ponter c. Duplan ; Cour de Cassation, 28 janvier, 1836, Perez c. Commune 
etc.; Journal du Palais, vol. 1, 1853, p. 557; Journal du Palais, vol. 1, teag 
p. 421; Répertoire Général, vol. 5, p. 912. “a 

We might object that the administrator of Moore’s estate is not in 
and we do object that it is only Robinson, the defendant, who could under any cit 
cumstances require us to surrender to him our rights. The Billiots had no aim 
and brought no suit against Moore’s estate ; their claim was against nson 
alone, and it is Robinson, and not the Billiots, who brings the suit against t 
estate. If Robinson should transfer his rights against Moore’s estate to a thi 
person, after the call in warranty had been made, and after a contestation 
arise in that call, then Moore’s estate could claim and exercise the right 
in Art. 2622. Our claim is against Bobinson and Robinson alone, but if 
Honors should decide differently, then we say, that when the Billiots m 
their claims to Long, in 1849, no suit was pending in regard to the o 
the land between any parties, and that when the Billiots signed the act of 1 
ratifying and confirming the act of 1849, no suit and contestation existed 
any parties ; a petition had been filed by the Billiots against Robinson, but 
default had been taken nor answer filed. And the administrator of Moore’s estate; 
who claims that a litigious right against him had been sold, had not even beey 
mentioned. 

2. If the right was a litigious right, has the requisite legal tender been made? © 

If the right acquired by Long was a litigious right, (which it clearly was 
and Robinson’s warrantor might avail himself of the privilege of substituting him 
self to the purchase of the said right, has he placed himself in the er position 
to do so, by actually tendering and depositing, at once, the real price of the trang 
fer, together with the interest from its date, and instantly ceasing all judicial 
contest as to the validity of the original claim. 

The first transfer or promise of sale was made to Long on the 25th March, 1849) 
and recorded on the 6th of April, of the same year ; this was known to Moores 
administrator on the 22d October, 1851. (See his intervention in suit No. 

The last transfer was passed on the 26th April, 1853, five days after the 
the Billiots’ petition. And if the right or title of the Billiots became a ti 
one, simply because this petition had been filed, then from that instant the ; 
imposed by Art. 2622 might have been invoked, and no subsequent transfer 
Long to a third person could have defeated the right of substitution to 

wan Bed of the land in controversy. . 

On the 2d December, 1853, the warrantor filed his answer in this suit, 
therein sets up against the Billiots and Long, whom he makes a party to 
suit, a controverted defence against the original claim for the land, thereby defei 
ing the very object of the law, instead of abandoning the litigation and 
be substituted to Long’s purchase, of which he certainly then had full know 
as he actually refers to it, and claims the benefit of it in his answer. 

When the warrantor filed his answer, on the 2d December, 1853, and asked 
take Long’s place, why did he not then do effectually what he absolutely a 
to do when the case was called for trial four years afterwards, make a legal 
of the price of the transfer and me oy the money in court, and at once cease 
further contest? For the very plain reason, that he thought he might 
defeat the Billiots’ claim and thus rid himself of Long, and save the price paid 
Long to the Billiots, -And if he failed in this, then he would be legally su 
to Long’s transfer. 







court, among which are those of Pearson v. Grice, 6 An. 338 ; Winchester v. 
1 Rob. 424; Leftwich et al. v. Brown, 4 An. 104. 


This is a stronger case than | previous one submitted to and decided “a 
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NEW ORLEANS, DECEMBER, 1858. 
‘Bat if the warrantor was in time to make the tender, did he make it according 


. that he had offered to the attorney of Mr. Long, on the — day of 
_—, 1857, $227 78, being $150 principal, $34 40 interest, and $43 70 costs. 
Interest at five per cent. per annum was calculated to the date of the tender from 
the 26th April, 1853, the date of the confirmatory act passed by the Billiots. 
This was held sufficient. If it was, we must disregard entirely the 
agreement between ihe Billiots and Long in 1849; for, if we consider that Lon 
the rights of the Billiots at that time, the amount tendered is not 
Gent, as interest should have been calculated from the date of that agreement. 
The law requires the defendant in such cases to reimburse the plaintiff his entire 
. Itmay be true that Long did not pay the Billiots the price until the 26th 
1853; but Art. 2622 C. C. expressly provides that interest must be allowed 
from the transfer. Besides, Long agreed to pay the fees of counsel, and all other 
expenses, and we contend that a sum sufficient to cover these fees and expenses 
should have been tendered. 
Nor can the administrator contend that he was not notified of the agreement 
of 1849, for in his iatervention in the case No. 356, filed 22d October, 1851, he 
ly mentions that agreement, and prays to be released on paying Long the 
paid by him. This conclusively shows that it is to the agreement of 1849 
we are io look both for the pu of considering whether the right was a 
litigious rigut and for the purpose of calculating interest on the amount paid by 


e contend further that a tender to Long’s attorney was not sufficient. ©. P. 
404, 407; C. C. 2164; Mudd v. Stille, 6 La. 19. 

The administrator cannot contend that Long being absent he could only tender 
the amount to his attorney, for he had been informed ever since the 22d October, 
1851, that Long dad purchased the rights of the Billiots, and he had six years in 
which to make the vender to him personally, most of which time Leng was present 
in the parish. 

a iender and deposit should have been made. ©. C. 2161; Benton v. 
Roberts, 2 An. 243; Degoer v. Hellen, 2 An. 496; Small v. Zacharie, 4 Rob. 
144. It is trae that the administrator asked and obtained leave to deposit the 
amount ia court, but non constat that he did it. 

We, there‘ore, respectfully contend that the judgment of the District Court 
should be reversed ; because— 

1, The right purchased by Mr. Long was not a litigious right. 

2. Even if the right was a litigious one, the tender was insufficient ; because— 
First. The amount was not sufficient. Second. The tender should have been made 
to Long, and not to his attorney. Third. The formalities of the law were not 
complied with in making the tender. 


Connolly § Rightor, for defendant and appellee : 


This suit was instituted as a petito action, on the 21st of April, 1853, to re- 
cover a tract of land in the parish of Terrebonne; and the facts are as follows : 
Plaintiffs claim title to section 102 in township 20, range 18 East, then and now 
in the ion of the defendant, Robinson, who holds by virtue of a purchase 
from S. G. Moore, dated February 5th, 1846. Defendant answered on the 23d of 
November, 1853, by a general denial, setting forth his title as derived from 
Moore, and calls in warranty James L. Cole, administrator of the estate of Moore, 
on the 2d of December, 1853. Cole answers by a general denial ; avers that 
Moore had sold to Robinson two tracts of land, one of which is that now in dis- 
pute ; that when the price fell due, Robinson refused to pay the same ; that being 
sued, he answered, on the 2d of October, 1848, that D. A. Long claimed a part of 
the land and threatened him with eviction ; that afterward, , being then 
Robinson's overseer, agreed with the Billiots to pay the expenses of a suit against 

] to recover section 102, and on the establishment of their title, to bu 
the land for one hundred and fifty dollars ; that on the 31st of March, 1849, suit 
was accordingly instituted against Robinson in the name of the Billiots, which 
suit respondent verily believes was instigated by Robinson himself{—but which 
suit was dismissed without ever having been brought toa trial. That on the 26th 
of April, 1853, (after the filing of this suit) Long bought the land from the Bil- 
hots for one hundred and fifty dollars ; that from all the circumstances of the case 
respondent believes that D. A. Long is an interposed person by Robinson, who 
stirred up this suit in order to avoid paying the price of the land ; and that Long 
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having anally gechent for Robinson, said Robinson has thus quieted his ow 

title. He further alleges, that if Zong be really a purchaser for his own « 
count—he was knowingly the purchaser of a litigious right, and that regn¢ 
has the right to release himself from this suit and quiet his title, by pa) 
Long the sum of one hundred and fifty dollars, paid for the land, with interest 
costs. The answer closes with a prayer that Long be made a party to this 
&c., &c. Such was the state of the pleadings up to the 6th of October, 
(the case having already been fixed for trial,) when Long first makes his 
ance in court, by filing his answer and petition in intervention, in which he ‘ 
the two acts under private signature, described and referred to in the answer 
J. L. Cole, said acts bearing date 25th of March, 1849, and 26th of April, 
and duly recorded, avers himself to be, in virtue of said acts, the sole owner of 
the land. in dispute, as transferree of the Billiots, whose allegations and averments 
he adopts and makes his own, and prays that he be declared owner of the tract of 
land in dispute. 

The court will observe the confusion and uncertainty prevailing in our om. 
ginal answer, on the part of Cole, warrantor ; that uncertainty concerning the 
nature of Long’s transactions with the Billiots, resulting from his relation, 
towards Robinson, and from all the circumstances of the case, which made 
it doubtful whether he was not the mere cat’s paw of Robinson, who would thas 
have covertly quieted his own title. That uncertainty was only removed by 
Long's appearance in the suit, and positive claim of title for himself, : 
His appearance dispelled all /egal doubts as to the position of ped and 
we were then, and only then, clearly given to know who was the claimant— 
who was our real adversary. It was only when he had assumed this fixed identi. 
ty, that we were in a position to use all the weapons of the law in our defence, 
We chose to avail ourselves of the wise and equitable provisions of Article 2622 
of the Civil Code, and on the 5th of October, the very next day after the fili 
of Long’s petition in intervention, we made a tender to Long’s attorney of 
of the sum of $227 76, the amount of the principal, interest and costs of the 
purchase from the Billiots, which being refused, we deposited in court. 

It is objected : 

Ist. That this is not a case of the purchase of a litigious right. 

2d. That the offer of payment comes too late. 

A right is said to be litigious, when there exists a suit and contestation on the 
same. ©. C., 2625. Litigious rights are those which cannot be exercised with- 
out undergoing a law suit. C. C. 3522, No. 22. 

Judge Preston reconciles the apparent inconsistency of these definitions, by 
saying that “ the impossibility of exercising the right without undergoing a law 
suit, is never ascertained until the suit is commenced. And it becomes a litigious 
right by the commencement and existence of the law suit.” Pearson v. Grice,6 
An. 137. The question of the litigiousness of the rights purchased, is then to be 
decided by a simple comparison of dates. The second agreement made by Long, 
with the Billiots, by which he became the purchaser of their title, bears date 
April 26th, 1853. This suit was “ commenced and existed,” on the 23d of April, 
1853. Robinson had accepted service of the petition. It would seem that this 
simple statement would put the question at rest ; but the plaintiffs insist that the 
mere inception of the suit was not sufficient to render litigious the rights which 
it anartel ; but that they only became litigious when their validity was put at 
issue by defendant’s answer, filed on the 25th of November, 1853. 

In support of this view of the subject, they cite the case of Prevost's heirs ¥. 
Johnson et al. 9 M. 123. Your Honors will observe, that the question before the 
court in that case, was not whether the commencement of a suit rendered the 
rights which it enforced, litigious, but whether “the right purchased by the de 
fendants can be said to be a litigious one, although no suit was ever instituted for 
the recovery of the premises.” ‘That is a very different question, and no one will 
impugn the propriety of the negative decision of the court. It is true that the 
court declare arguendo, and for the purpose of preparing an argument a fortiori, 
that “ it is necessary there should be an answer.” But such obiter dicta are pot 
entitled to any weight as authority. However that may be, the present case is to 
be decided under laws different from those which prevailed at the time the case 
referred to was decided. The Code of 1825 presents, with regard to the question 
at issue, a marked difference from the Code of 1808. The latter of which con- 
tains no supplemental definition as that contained in Article 2522, No. 22, C. ©. 
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hat Article modifies and enlarges the definition previously given in Article 2625, 
and gives @ broader = application to one of the wisest and most salutary 
of the civil law. e authority of Judge Preston, which we have already 
gives a simple and sensible one eae of the ap t conflict be- 
the two Articles, which, taken together, show no contradiction, but rather 
the fuller development and extension of a principle whose operation was too much 
. under the former Code. According to Marcadeé, vol. 6, p. 351, there 
was great diversity in the ancient jurisprudence of France, as to what was neces- 
to constitute a litigious right. “Tes parlements de Paris et Toulouse, s’ar- 
au fait matériel, déclaraient droits litigieux tous ceux et uniquement ceux 
gor lesquels il y avait litige au moment de la cession. Mais cette idee était vive- 
ment critiquée,” &c. e parliament of Bordeaux, on the other hand, deter- 
mined by an a eee of the circumstances of the case, the character of the 
ceded right. e Code Napoleon has adopted and consecrated the former system 
as being the best calculated to relieve the courts from long and interminable in- 
: “Il a trouvé plus sage de s’en tenir au fait matériel. The legislators of 
our t Code, adopting the jurisprudence neither of the parliament of Paris 
nor that of Bordeaux, have taken a middle ground between the two. Not re- 
quiring, like the former, that there should be actual contestation of the right in 
order to render it litigious; nor permitting, like the latter, an inquiry which 
would, of itself, be a lawsuit. The commencement of the suit, according to the 
result of the two Articles of our Code, on the subject, taken in conjunction, ren- 
ders litigious the right asserted by the suit. 

The plaintiff urges that even if the right is litigious, it is too late for us to 
claim the right of purchasing it. There is no agra ae of law limiting the time 
within which parties may avail themselves of the privilege conferred by Article 
2622. But we submit, that the offer and tender of payment to Long of the price 
of his purchase, with interest and costs, was made as soon as it could possibly have 
been made. It was made the very next day after he had appeared in court and 
demanded the enforcement of the right. p to that time, we were totally in the 
dark as to the real ownership of that right ; we thought, and the circumstances 
of the case justified the belief, that Robison was the real purchaser. But so soon 
as Long appears and asserts his right, we offer to pay him the sum for which he 

tit. How then can it be said we are too late? “Ila été jugé que le 
retrait litigieux peut étre exercé pour la premiere fois en appel, alors surtout que 
c'est seulement depuis l’instance ouverte devant la cour que celui qui l’exerce a 
eu connaissance des clauses et conditions de la cession. Cette action constitue 
en effet une simple défense a la demande principale.” Repertoire Géneral, vol. 
5; Droit’s Litigieux, Nos. 138 and 143. For further elucidation of this case we 
refer to the able opinion of the Judge of the lower court in this case, and respect- 

ask that the judgment of said lower court be affirmed. 

intiff denies the validity of the tender made by us of the purchase price of 
the litigious right. There is no law or rule of practice requiring a legal tender in 
such a case, and the mere word “ tender” used by the court in the decisions cited, 
cannot introduce a rule not contained in the Codes. The word “tender” is not 
there used (in the decisions) in its strictly legal sense, but only to signify offer to 
pay—not “ offres réelles.” 

Merrick, ©. J. The parties to this suit present the question as to the man- 
‘ner in which Articles 2622, 2623 and 3522, No. 22, should be construed. 

Plaintiff's counsel contends that a thing cannot become litigious until there is a 
contestation concerning it, viz: an answer putting the cause of action at issue. 
On the other hand, the defendant contends that there is a litigious right whenever 
a suit is commenced ; that it becomes a litigious right by the commencement and 
existence of a lawsuit. 

The plaintiff bases his argument upon Article 2623 of the Civil Code, which 
is in these words : “ A right is said to be litigious whenever there exists a suit 
and a contestation on the same,” and the commentators upon the corresponding 
Article of the Napoleon Code. 

The defendant relies upon No. 22 of Article 3522 of the Civil Code, which de- 
clares that “ Lrrictous RicuTs are those whick cannot be exercised without under- 


going a lawsuit.” 
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We do not feel called upon to decide these questions, bat shall ioe of 
case upon its peculiar facts. 

The intervenor’s title was acquired after suit brought, and in pw 
previous contract, in which it was expressly recited that plaintiffs were 
kept out of possession, and that a suit was required to establish their claims thes. 
to and put them in possession, and in which the intervenor bound himself to pay _ 
all expenses attending the suit, and to save the plaintiffs harmless from alll gost, 
and other contingent expenses. 

It further appears, from defendant’s answers to interrogatories, that the 
venor bought the interests of the plaintiffs at about one-twentieth of the value of 
the tract, at the instance, and after a consultation with Robinson, the 
and that the suit itself was instituted by lawyers employed by Robinson at the rm 
quest of Long, the intervenor. And now Robinson, in the event of an 
demands judgment over against Cole, administrator of Moore, his warrantor. We 
think that the parties plaintiff and intervenors are estopped by their recitals ang 
their conduct from now denying that the right which Long purchased was a lit. 
gious right. There is evident collusion between them and the defendant, and we 
think we shall do justice by holding them to their admissions, and 
them within the spirit of Articles 2622 and 2623 of the Civil Code. If a techni. 
cal contestatio litis had not yet been formed, the parties have admitted ia their 
solemn acts that a real one was before them. 

We see no objection to the form in which the tender was made and the money 
paid into court. 
| There being collusion between these parties we think the party cited in war 
ranty was justified in making the tender. 

Judgment affirmed. 

Coxz, J., recused himself. 





Wricnr, Auten & Co. v. C. R. Ramey ann Wire. 


Where the wife sells her property and the husband receives the price in negotiable paper, the husband 
may sue on the note in his own name, or in that of the commercial firm of which he is « member, 
The knowledge of the husband of any equities which might be pleaded against the note, must be con- 

sidered as the knowledge of the firm. 

The wife, not separate in property from her husband, cannot be made liable for the amount of a note 
executed by her husband during the marriage, although the consideration of the note was the price 
of property purchased in the name of the wife, the object being to replace her paraphernal pre 
perty, which the husband had alienated. 


PPEAL from the Fourth District Court of New Orleans, Price, J 
Clarke & Bayne, for plaintiffs. Gaither & McPheeters, for defendants and 
appellants. 
Mereicx, ©. J. This suit is brought upon a promissory note drawn by 


Charles R. Railey to his own order and endorsed. The wife of Railey is madea — 


party to the suit, and judgment is prayed for against her and her husband for the 


amount of the note, with a privilege upon a slave named John, for which the 


promissory note was given as the price. 
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se to the action is, that plaintiffs are not the owners of the note, and 

at the iildsideration of the note has failed, said slave having been sold as a 

j being affected with the redhibitory vices of drunkenness and inflamma- 

tism. 

Ja supplemental answer, it is averred, that said slave is affected with epilepsy 
and addicted to theft. The supplemental answer having been filed after the com- 
mencement of the trial, was properly ordered to be stricken out, as coming too 
jate and changing the issue. Defendants prayed that the note be cancelled and 
the sale rescinded. 

“There was judgment against both defendants, and they have appealed. 

I. On the question of ownership. The negro was sold by Mrs. Wright, the 
wie of H. M. Wright, (ong of the plaintiffs) as her paraphernal property. The 
dave was bought by Razley, in the name of his wife, to replace one of her slaves 
which Railey had sold. Hence Railey gave his own note for the price. It is 
contended that the note was Mrs. Wright’snote, as much so as the slave, and that 
her ownership cannot be divested in favor of her husband, and that the attempted 
transfer is a nullity, for Wright having no title to the note from his wife, and 
being by law incapacitated from acquiring any, could transfer none to his firm. 

This subject was considered in the ease of the Succession of Gilmore, 12 An, 
562. 

In that case it was (in substance) held, that where the wife sold her property, 
and suffered the price to be delivered to her husband in negotiable paper transfer- 
able by delivery, that a judgment might be rendered upon such paper in the 
name of the husband, or any other holder, and that such judgment would have 
the force of the thing adjudged and protect the debtor. 

The defendant, in this instance, has no interest in questioning plaintiff's title, 
further than it may be in the way of the defence upon commercial paper trans- 
ferred before maturity. And here we think the knowledge of H. M. Wright 
must be considered as the knowledge of. the firm. We, therefore, see no objection 
to the action in the name of the plaintiffs. 

Il, On the second branch of the case, viz: failure of consideration, we are 
not satisfied with the sufficiency of defendant’s proof on the two grounds of red- 
hibition alleged, and to which (bills of exception having been taken) the proof 
must’be confined. It has heen asserted in argument, and not denied, that an ace 
tion of redhibition is pending between the defendants and Mrs. Wright for the 
causes set up in the answers. 

We think defendants’ rights ought to be reserved in the judgment. 

III. It is further objected, that there is error in the judgment against Mrs. 
Railey, because she made no contract whatever with plaintiffs and is no party to 
the suit. . 

This objection is well taken. It does not appear that Mrs. Railey is separate 
in property from her husbnnd. The purchase was, therefore, a purchase on behalf 
of the community and, perhaps also, a transfer by the head of the community to 
the wife for the restitution of her paraphernal property. It is clear she cannot 
bind herself for this debt. Davidson v. Stewart, 10 L. R. 146. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and we do now order, adjudge and . 
decree, that said plaintiffs do recover and have judgment against said Charles R. 
Railey for the sum of thirteen hundred and eighteen dollars and fifty cents, with 
eight per cent. interest thereon sal annum, from the 4th day of December, 1857, 
68 
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until paid, and three dollars cost of protest, and that the plaintiffs 

dor’s privilege upon said slave John for said debt and interest, 
Railey and wife, or either of them, the right to set up and prove in an@ 
redhibition any matters urged as a defence to this action; and it is furthe 
dered, that the defendants pay the costs of the lower court, and the oc 
peal be divided between the plaintifis and Charles R. Railey. 
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Joun H. Pore v. H. O. Axperson—D. Kivvey et al., Warranton 
, | 


Where a sale was made to three persons, and to the survivor of them, and two of the vend ha 
died, the survivor claimed the ownership—Held : That there being no forced heirs of the dete 
owners and no creditors having an adverse intérest, the title vested in the survivor. 


PPEAL from the Fourth District Court of New Orleans, Reynolds, J, _ 
Wapples & Eustis, for plaintiff and appellant : 
The plaintiff claims a slave, relying upon a title given by R. W. Long to“ 
Cc. Pope and Eliza Pope, his aya 4 jh ate their adopted child gy 
the survivor of them, in consideration of $350 to him paid by William C, 
and Eliza Pope.” It is stipulated in the deed, that “if the said John Hag 
(who is now an infant of about the age of two years) should happen to die, op 
taken away by his relations, or go away from the said William C. Pope and Elis 
Pope, his wife, at any time before the of the survivor of them, them 
Wiliam C. Pope and Eliza Pope, then, in such case, the said slave Absolom 
go to the survivor of them, the said William C. and Eliza Pope, and the 
such survivor.” a 


"1. By this contract the plaintiff became joint owner of the slave, having onethin : 


Wee 
ve 


interest. John Haggerty is proved to be identical with the plaintiff, JohnH 
ope signed i 


Pope. William C. the deed “ for self and John Haggerty,” and 
be presumed to have paid for both, and with the money of both. since the p 
tiff was but two years old, physically incapable of the act of payment. 


C. Pope avers in the notarial deed of sale, that plaintiff is his adopted son. “The 


urchase of property by the father in the name of his children is valid.” 

ins v. Buck, 5 Ann. 487. Purchase, in the name of an adopted child can 

no exception. Whether the purchase be in the name of his offspring, his ad 

son or his ward, the intermediary is but an agent, through whom the minor 

the contract and pays the price. ‘ae 

Considered as a stipulation in favor of plaintiff, as a third person, the & 

tle is good. Parsons on Contracts, 388 ; Story on Contracts, . 
instrument is valid as a deed of gift. Holmes v. Patterson, 5 Mart. 693. 
was made before a notary and two witnesses, and there can be no other nulli 
form. Solieu v. Rougeau, 2 An. 766. No formal acceptance was requisite, Af 
C, C. 1533 is not prohibitory, and not followed by the penalty of nullity if.eom 
travened. Duplesis v. Kennedy, 6 La. 245. The words “ present and accepting 
in the deed, were suffigient, without the signature of the infant, who was i 
ble of signing, and he may now adopt the signature of his name as made by 


C. Pope, who assumes the act as his agent. Vide 6 La. 245 ; Institutes, bli 


21; igest, b. 26, tit. 8, 1.9; Gomez, varia Res. chap. 4, de Donatione; P 
tida 6, tit. 16, 1. 17, if 
The proposition established, it follows as a corol that plaintiff had i 
diate possession ; for “ possession follows title.” It follows also that he rec 

the usufruct, for this the law presumes. C. C. 2256; 17 La. 366. 
Il. The three joint owners agreed that the survivor should become sole 
the plaintiff is the survivor. 
jus accrescendi of the common law is not incorporated into our jurisp 
but it may be created by contract, if it work no injury to third 


and Eliza Pope are proved to have had no forced heirs. The law presumes t ’ 
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no creditors. The contract of survivorship was based valid Pors 
ion. ‘The three joint owners were seized per my et per tout. COM- —_axpansos. 
reciprocal ; each party agreeing that the survivor should become sole 
ener, in consideration of becoming sole owner himself, should he be the survivor. 
Be, -to the whole, should he be the survivor, was not to be acquired, but was 
By the terms of this contract, the plaintiff could not become solé 

the 
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of his co-contractors ; but this did not make the instrument 

. which we sue @ donation mortis causa. This contract could not have been re- , 
yoked by William and Eliza Pope: a donation mortis causa might have been. 

Eisen of survivorship was a valid condition. Toulier, lib. III, tit. II. 

ions and Testaments, sec. 277 and 307, p. 295. The condition of survivor- 

so common between husband and wife in donations inter vivos, is aliowed 

between strangers. The similarity to the donation mortis causa is destroyed 

ony of the mp! wrgiag Oy the donation. The fulfillment of the condition 
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tive effect to thé date of the contract. Each of the contractors is 
from disposing of the thing, to the prejudice of his fellow contractors. 
r icle Tontine in Merlin Repertoire de Jurisprudence, vol. 34, p. 335; Suc- 
wssion of De Bellisle, 10 A. 478. : 

a The penalty of the contract was not incurred by plaintiff, for he refhained with 
i: William and Eliza Pope till their death. If not a penalty, it was a condition ; 
“if acondition, it has been complied with. Immediate delivery was not necessary, 
uy even if this title be considered an act of donation, as between Popes and ir 
fi It was an onerous donation. 5 M. 694; Toulier, 6, p. 652; ©. C. 1510, 

1513, 1515, 1940, 2032, 1553. 


Wr. H. Hunt, for David Kinney, warrantor : 


‘Th construing this contract, regard must be had to all the provisions of the en- 
pinstrument, and not to any one by itself. ©. C. 1943. Thus, the clause 
to sell the slave “to W. C. Pope and Eliza H. Pope, and to John 
, their adopted child, and to the survivor of them,” ought not, accord- 
‘the elementary principles of interpretation, to be viewed as conferring on 
the plaintiff an absolute and immediate property in the slave, but must be con- 
with the whole context and with reference to the important modification of 
plaintiff's rights which the act proceeds to particularize in its subsequent 
dauses already quoted. 
“hese, then, were the rights acquired by John Haggerty under this anomalous 
ae. If he die before Mr. and Mrs. Pope, his heirs could not succeed to any pro- 
he this slave, but the property fell to Mr. and Mrs. Pope or their heirs. If 
or was taken away from Mr. and Mrs. Pope during their life, the slave 
belonged to them and their heirs. In the event of the occurrence of either of 
these contingencies, he had no right whatever in the slave. But, if he survived 
both Mr. and Mrs. Pope, and had continued to live with the survivor of ‘them up 
to the time of the death of such survivor, he was to become then, and for the 
o een oy owner of the slave. In other words, the ey A i . it relates to 
intiff, contains a donation in futuro, cr weg on intiff’s survivi 
both the donors and his continuing to live with them. It veined in the wb. 
ok. rty whatever in the slave. To interpret the act as doing so becomes 
ble with the provisions by which, if he died or left the donors, his right 
of property inured to their advantage unconditionally. The donors certainly 
could not thus have intended to stipulate. If they gave to the minor by that in- 
strument an immediate undivided interest in the slave, which interest was to re- 
vert to them or either of them in the event of his death, they created a substitu- 
tion, which was an absolute nullity. They had no right to di of the minor’s 
peperty after his death ; and unless the act cannot be understood otherwise, it 
not be interpreted as intended to contravene the law. Cole v. Cole, 7 N.S. 
417; Hen. Dig. p. 432, No. 5. Nor can they, with any greater reason, be sup- 
ome to have intended to confer an absolute right of p on the minor, and 
if he left them to have at once appropriated it to themselves. It is far more 
consonant with law and reason to believe that, in view of their being unable to 
create a substitution, these parties did not intend to create one ; that, in view of 
the modifications of the right of property in Louisiana, which are so simple and 
80 few, they did not intend to make to the object of their bounty, a contract ham- 
pered with unusual and complicated conditions, alike subversive of his full right 
of ownership during his life, and of his right of transmitting it to his heirs 
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his death; and that instead of entering into “ a reciprocal contract”. with 
‘two years of age, by which “each agreed that that the survivor should: 
sole owner in consideration of the chance that he a be the survivor 
and his wife intended rather to present the negro to the child, at their death, 
vided he had not runaway from them, as foundlings so frequently do from, 
benefactors, od 
. This is the plain and obvious meaning of the clauses of this contract.’ 
the full extent of right sought to be conveyed to the minor under them. . Views 
this light, it is clear-that the act contains a donation inter vivos of the slave ing 
tion to the plaintiff, reserving to the donors during their life-time the uc: 
the property. a 
t the Popes continued always to enjoy this slave during their lives, ig; 
tinctly proved by the evidence of Mrs. Zollers and of Mrs. Aspen, to be foundiy 
the record. They both further say that the plaintiff never was in possessifngt | 
the slave. The usufruct, hence, never was in the plaintiff. The owners, Popa 
me wil retained it always, and never contemplated parting with it, tilde | 
ied. Ar. 
If, from what has been already said, the court has any hesitation in ‘ 
the conclusien that such was the intention of the parties to this act, then Ling 
the rule, that “when there is anything doubtful in one contract, it may 
lained by referring to other contracts or agreements made on the same gubjech _ 
tween the same parties, before or after the agreement in question.” Q.@ — 
1244. And the attention of the court is asked to the nature of the severalasy — 
containing gratuities to this plaintiff during his infancy, made by Mrs. P. 
in a few years after the date of the act now under consideration. These “Get 
form part of the Record in the suit of Haggerty v. Corri, which has been ifitre | 
duced in evidence in this case. In that suit, the present plaintiff sued to recover | 
a slave, and based his claim upon titles from Mrs. Pope, so similar in fe ‘) 
the act before the court, that they may well be consulted, as having been prompted 
by the same motives, and intended to accomplish the same results, by the same 
means. ‘The first of these titles referred to, purported to be a sale by Mrs. Pope ~ 
to John Haggerty, of a slave. Its true character, however, having been judiciak — 
ly determined, the opinion of the District Judge, which was, without any change, 
adopted by Chief Justice Eustis, as the opinion of this court, best explainsit 
The court says : “ The title which the date contained in the petition impliegig 
found in a document dated 28th May, 1837, a deed from Eliza H. Pope to Jom 
Haggerty. Is this deed a sale or a donation? It purports, in its terms, to beg — 
sale. But it cannot be a sale, for there is no price. The consideration exp é 
‘is the love and affection’ which Mrs. Pope bore to the plaintiff. Asa don 
it is bad, because Mrs. Pope therein reserves to herself the usufruct of the 
George during her natural life.” 5 An. 433. The other title, under whie 
plaintiff also claimed in that suit, is of a like nature, being a donation inter 
in the form of a sale. rR ie 
That Mrs. Pope herself regarded the act now before the court in the light im © 
which it is here presented, is evident from the recitals contained in an instramenk 
which the plaintiff has introduced in evidence, and which will again be referredtgy 
From these recitals, it appears that Mrs. Pope, when about to contract a A 
marriage with Corri, had made a donation of the very slave now in controve 
together with others, to her intended husband. This is a practical interpretatio 
by her of the act before the court. It shows that she alone held the slaves aft 
her first husband’s death, and dealt with them as though they were hers only, _ 
is subversive of the plaintiff’s hypothesis, that, under the act, he had acg 
any undivided interest in the slave Absolom, during the lives of Mr. and 
Pope, and it shows that she considered herself in the possession of the usufruct. | 
Ei nm the whole, when it is considered that R. W. Long, the vendor in the ach — 
of sale of this slave, is shown to have had no interest in, or connection with, ti — 
minor, John Haggerty, and hence could have had no motive to stipulate in 
favor ; that, on the other hand, Mr. and Mrs. Pope speak of him as their adopte® 
child, and look forward to his living with them until their death, and manifest am 
affection for him, and a desire to confer a benefit on him ; that they pay for ti” 
slave, whom they contemplate owning for the rest of their lives; that they pub 
upon record, in the act, the legal and physical incapacity of the minor ; that they” 
afterwards executed other instruments in his favor, by which they gave him othe 
§ slaves, at their death, reserving to themselves the usufruct of such slaves daria 
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lives; and, when it is further considered that these were simple people, 
fairly to be presumed not to have been versed in the technical niceties of 
science, the “ per my et per tout” of the common law of in the plain- 
it cannot be credited that they designed to a title so intricate 

i in its character, and, to say the least, of such questionable vali- 

, as that which is presented in the ingenious brief filed by the plaintiff 's coun- 
sl. Let any man with a candid mind and with the honest desire to arrive at the 
intention of. the parties, but read the whole act, and he cannot fail to 
that it intended a conditional gratuity from Pope and his wife alone to 


oe intiff, and only after their death. 
~ If this conclusion be correct, the title of the plaintiff, as is shown in the case of 
v. Corri, already quoted, 5 An. loc. cit., is bad. “The donor is per- 
to dispose, for the advantage of any other person, of the enjoyment or usu- 
fruct of the immovable property given, but cannot reserve it for himself.” ©. C. 
1520. “ This is,” said the Supreme Court, “ a salutary rture from the Na- 
Code, by which a donor was permitted to reserve the usufruct to himself. 
change was dictated by sound considerations of public policy. In the lan- 
guage of the jurisconsults who prepared the amendments to our Code of 1808, 
the reservation of the usufruct in favor of the donor would produce the disad- 
yantage of concealing from the eyes of the public the change of property which 
had taken place. He who wishes to enjoy during his life a piece of property 
which he destines for another, can give it by last will; and it is not easy to per- 
eeive the use of a donation inter vivos, with reserve of usufruct.” Dawson v. 
, 4 An. 37. 
' It is said that “ by this contract the plaintiff became a joint owner of the slave, 
ing one-third interest ; and it is urged, that W. C. Pope must be presumed to 
have paid for both, and with the money of both. This presumption is based upon 
the declarations that Pope signs the act “ for self and John Haggerty,” and that 
dd the “ plaintiff was but two years old—physically incapable of the act of payment.” 
it Itis submitted that this incapacity of the plaintiff does not warrant any such 
E deduction. There is no reason for presuming that a person, because he is physi- 
cally incapable of making a payment, must therefore possess the pecuniary means 
of doing so. Minority. and money are not correlative terms. Nor is the plaintiff's 
case strengthened by the mere fact that W. C. Pope signed the act for “ self and 
John Hag erty ;” since the act itself recites that the consideration is paid alone 
by W..C. Pope and Eliza, his wife, and does not say that it is paid by or for the 
minor, The presumption then is, that the money they paid was their own money, 
and not that of another. 

And this presumption receives additional weight, when it is considered that 

the evidence shows the plaintiff was a foundling without means, whom Mr. and 
Mrs. Pope took to rear through charity. 
» Bat, if this was the minor’s money then paid, how comes it that the parties to 
the act, Mr. and Mrs. Pope, undertake to divest him of the title his money must 
have bought, if he happen to die or be taken away, or go away from them at any 
time before the decease of the survivor of them? They could not so have stipu- 
lated for him, had the money they paid- belonged to any one but themselves. This 
provision in the act is altogether repugnant to the idea that the money paid was 
that of the minor. 

By the Roman law, there were six modes of disposing gratuitously of property. 
The Napoleon Code has entirely et the complicated system ‘of the Roman 
law, and has substituted a system of the greatest simplicity. “(Il n’y a mainte- 
nant en France que deux modes de dispositions gratuites : un seul Sept em 
voluntate viventium, la donation entrevifs; un seul voluntate morientium le legs. 
Il n’y a également que deux formes pour les constater ; la donation se fait par un 
acte qui le méme nom qu'elle ; le legs se fait uniquement par testament.” 
Mareadé, Explic. du C. C., Art. 893, No. 437. 

The jurisprudence of Louisiana conforms precisely with that of France ; and 
the Article 1453 of the Civil Code, which provides “ that property can neither be 
acquired nor disposed of gratuitously, unless by donations inter vivos or mortis 

, edusa, made in the forms hereafter established for one or the ether of these acts,” 
is but a translation of Article 894 of the Napoleon Code. 

If, then, the pretensions of this plaintiff were acquired as a gratuity conferred 

m him, they could only ripen into rights when acquired in one of the two modes 
the Code points out, and according to those sacramental forms which it 
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enjoins. ‘These forms, from sound considerations of public policy, 
our Cole are matter of but which gave rise to the restriction in Art, 
our Code, are matter of substance in contracts of donation inter vivos, 
pellant, foreseeing this fatal difficulty, in one part of his brie 
Gente, and, whilst he concedes that the title under which he claims is 
tion inter vivos, calls it an onerous donation, which is not subject to ¢ 
forms that govern donations inter vivos. . 

This attempt is futile. The condition which the notarial act covitatan id 
be reasonably tortured into the imposition of a burthen on the donee. 
object evidently was, to confer a benefit, not impose a burthen, on the 
It only enhances the gratuitous character of the donation, and serves toy 
more a liberality than ever, as was shown in the argument at bar. 7 
were this not the case, it could not with propriety be deemed to lose its ¢ 

pote! an “ La donation ne perdrait pas son caractere d’acte 

imposerait quelques charges au donataire (pourvu, bien entends, qs 
charges ne fussent pas |’équivalent de l’objet donné); ce serait alors une ¢ 
onéreuse pour ie, mais qui resterait donation, du moment , toute ¢ 
sation faite, elle présente toujours une libéralité. * * * u moment ‘ 
disposant n’est pas payé, son acte est donc une libéralité, une donntbens Telle 
bien aussi la ée de la loi, qui, dans l'article 945, parle de er 
la condition d’acquitter ‘les dettes et charges du donateur.” 3 Marcadé, wel 
Code Civil, Art. 894, No. 442. “ae 

It results, therefore, that the instrument under consideration does a 
these clauses, lose its character as a donation inter vivos, and become ex 
the penalty of the non-observance of those important forms, without ‘which st 
contract cannot exist and have effect. . 

The act then being a donation inter vivos, of a slave, is absolutely null ant 
as a title to such slave, on several grounds. The donee was not a to 
never was ted by him in precise terms. It never was registered. O. ©., A 
1523, 1527, 1530, 1537 and 1545; 3 Marcadé, Nos. 632 and 633 et seq.; Ro 
Com., Art. 932, 0. N.; 3 Tro oplong, Don. et Test., Nos. 1087 and 1093; 52 
ris, Sec. 652, ‘No.4. 1 Biret., Traité de nullités, ch. xix, p. 256 ; 6 "Rob. 8 
Packwood v. “Dorsey. 

The case of Holmes v. Patterson, on which the appellant relies 80 
dently refers to a title created at common law. The authorities qu 
Judge show this : the terms employed in describing it, characterize it as “a 
of gift,” a kind of title known only at common law. Besides, the validity 
title is, in that case, declared in virtue of the Spanish law, which at that time 


still of force in Louisiana. Again too, the minor must have been a party bed 


pretended sale, and hence must have si it. 

The case of Duplessis v. Kennedy, which the plaintiff makes so much of, 
ply declares that the want of acceptance of a donation inter vivos by a cura 
a minor above the age of puberty, is a relative and not an absolute nullity. 
contrary doctrine, in spite of this single decision of the Supreme Court, 
still be urged, since such is the opinion held by very many of the a 
ona ut the opinion of the more recent commentators seems to sancti 


eyes of our own court. The form of the act, say they, is not to be con 


ed with the capacity of the parties. The Articles in‘the Code only ¢ 
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pe the “ape who can make a valid acceptance, not those who can make “® 


acceptation quelconque.” The incapacity of the person accepting a don 

a jikive nullity, of which the donee may avail himself ; but the Violation of t 

solemn forms by which alone donations inter vivos can exist—the absence of a 

acceptance by the donee in precise terms—is an absolute nullity, which vote, th 

instrument as bad. 3 Marcadé, No. 650-et seq.; Zacharie, ab sup., 

is as far as the Supreme Court went in the case of Kennedy. The ‘ionation’ 

= accepted by the donee, and the Court recognize the necessity of an accep 
ise terms, of all acts of donation mter vivos, in order to give them ¢ 
245. And besides, this case was also decided with reference to the 8 

eo which was not repealed until 1828. 

Both the cases referred to, then, differ materially from the case at bar. 
the minor did not sign the act, and has never accepted the donation, form 


otherwise. The signing by Pope, for self and John pris is no acceptat ¥ 


one of the donors, he was absolutely in — ne 
contracting with himself. His presuming to the plaintiff his adoptec 
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by any ‘that he was so; nay, it is inconsistent with the fear he 
the t the minor might “ be taken away by his relations.” He 
sot. be presumed to have adopted the minor in the face of the prohibitory law, 


egard to on. 
Ree of appa wag ve gay by their father in 
siesippi, and for years held by the minors. facts of case render it 
Hogether inapplicable to this. It may well be contended that a father may make 
vaechases oD ag ohh in the name of his child, and that such titles will be valid. 
our law, ther is the administrator of the estate of his minor children ; 
». by the terms of Art. 1533 C. C., the parents of a minor are expressly per- 
to t a donation for him. But these provisions of the law, it is 
submitted, do not warrant strangers in disposing gratuitously of immovables 
nd slaves to minors, in flagrant disregard of the prohibitory statutes and settled 
of our State. 
The renunciation of Corri, which has been referred to by the plaintiff, 
f “ 






was upon in the case of Haggerty v. Corri, in 5 Annual Reports, to which 
attention of the court is again called. 

The modifications of the right of property, under our laws, are few and easily 

and answer all the purposes of reasonable use. It is incumbent on 

courts to maintain them in their simplicity. A stronger case could not occur, 

‘this, to show the dangers and evil consequences of giving effect, within our 

to the complicated and involved jurisprudence upon which the title of plain- 
has been supported at bar.” 2 Annual, 382. ' 

There is no equity in this stale claim. The plaintiff has stood by too quiet and 
too long, seeing honest vendors transfer this property from one to another, when he 
might and should have spoken out and put them on their guard, if he had 
latent rights he now asserts. Wooters v. Feeny, 12 An. 449. 


& 
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' \Boonanayn, J. The title under which plaintiff claims the slave Absolom alias 


Henry, is a sale to William Charles Pope, Eliza Hight Pope, and John Haggerty, 
and to the survivor of them, his or her heirs or assigns. The sale is made for the 
consideration or price of three hundred aud fifty dollars cash, paid to the vendor 
by William Charles Pope and Eliza Hight Pope. 

The two latter are proved to be dead, and John Haggerty, the other vendee, sur- 
yives them, and is plaintiff in this suit. Mr. and Mrs. Pope left no forced heirs, 
and no creditors having an adverse interest to plaintiff's claim under the convey- 
ance of the slave in question. His title has vested by the death of Pope and his 
wife, and by the fulfilment (which is proved) of another clause in the deed of sale, 
to wit, that plaintiff should continue to live with the two other vendees until their 
death. 

‘ The defendant and warrantors rely upon the prescription of five, ten and fifteen 
years. The two longest of these prescriptions are manifestly inadmissible, from 
the fact which the record establishes, that plaintiff attained the age of majority 
only seven years before the institution of this suit. ©. C. 3488. 

The plea of prescription of five years is based upon Article 3444 of the Code. 
But the defendant and warrantors have not brought themselves within that Arti- 
dle. The oldest title which they produce is the sale from Henry Corri to David 
Kinney, of the 17th of July, 1850, less than five years before the institution of 
this suit, February, 1855. 

The only remaining question under the pleadings, relates to the liability of 
Goold, called in warranty by Kinney. We agree with the counsel of Goold, that 
this warranty was only conditional upon the insufficiency of the power of attor- 
ney from Joseph Newton to Henry Levy, to enable Levy to contract in the name 
of Newton the engagement of suretyship in the premises, by reason of the said 


* power of attorney not being in an authentic form. No evidence or argument is 


before us, tending to establish the insufficiency of the power of attorney, and we 
conclude that the liability of Goold has not attached. 
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It is, therefore, adjudged and decreed, that the judgment of the Di 
be reversed ; that plaintiff, John Haggerty Pope, recover of defendant, H, | 
derson, the slave Absolom alias Henry, described in the petition, with o¢ 
both courts; that H. O. Anderson have judgment in warranty against j 
White, for the sum of eight hundred and fifty dollars and costs ; that Jame 
have judgment against David Kinney, in warranty for the sum of six hr 
and fifty dollars and costs ; that David Kinney, have judgment against 
Corri, in warranty for the sum of seven’ hundred dollars, with costs; and 
Edmund L. Goold, be hence dismissed, with his costs. 
Merrick, ©. J., dissenting. I am not able to concur with my colleag 
this case. The instrument, the basis of this suit, is in these words, viz: 7 
“ Be it known, that on this twenty-fifth day of March in the year 1830, ba 
me, Hughes Pedesclaux, Notary Public in and for the parish and city of ¥ 
Orleans, duly commissioned, personally came and appeared, Richard Walter Long 
of Tiffin county, of Tennessee, who declared, that in consideration of three } | 
dred and fifty dollars cash to him paid by William Charles Pope and Eliza i Tig 
Pope, of this city, the receipt thereof is hereby acknowledged and acquii 
granted ; he doth, by these presents, grant, bargain, sell, and deliver wat 
said William Charles Pope and Eliza Hight Pope, his wife, and to John Hagg 
ty, their adopted child, and to the survivor of them, his or her heirs and assign, | 
(the said party being present, acknowledging possession and accepting,) a ’ _ 
name Absolom, aged about fourteen years, of a copper colored, or griffe, a allie’ 
for life, the property of the said Richard Walter Long, as set forth in the annexed 
certificate, obtained from the requisite authority in Tiffin eounty, Tennessee; which 
certificate the said Richard W. Long now produceth and deposeth on oath before | 
me, Notary, is true and genuine in all respects, and that the slave now sold is the 
identical slave, is warranted to be free from the vices and malidies p 
law, and also free from all debts, liens, mortgages and incumbrances w 
as appears by the register of mortgages for the city, dated this day. 
To hold the said slave unto the said purchasers and the survivor of them, 
heirs and assigns forever ; and the said vendor hereby binds himself and his 
to warrant and defend the said slave, unto the said purchasers, their heirs an o 
signs, against the lawful claims of all persons whomsoever. . 
It is understood and agreed by and between all the said parties hereto, t 
the said John Haggerty (who is an infant of about the age of two years) 
happen to die or be taken away by his own relations, or go away, or of his OW 
accord or otherwise, go away from the said W.C. Pope and Eliza H. Pope, tis 
wife, at any time before the decease of the survivor of them, the said W. C 
Pope and Eliza H. Pope, then and in such case said slave Absolom to go tote 
survivor of them, the said W. C. Pope and Eliza H. Pope, and the heirs Of e | 
survivor. oA 
Done and passed in the presence of William Rondeau and William Henry Roe 
deau, witnesses, who hereunto sign their names with the said parties, and me, th 
Notary. (Signed) Ricuarp W. Lone, 
Wiu.ium C. Pops, 
for self and Jonn Hacceery. 
Exiza Pope. : a 
W. Ronpgav. — 
W. H. Ronpeav. 
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H. Pepesciavx, Notary Public.” — 















































NEW ORLEANS, DECEMBER, 1858. 


Ft be conceded that John Haggerty, the plaintiff, has shown a sufficient ac- © -Pors 
& e of the foregoing instrument, and that the condition mentioned in the act 
ss, been accomplished in his favor, there arises another difficulty in the way of 
is recovery. It is the stipulation of survivorship in the act. By the act, each 
joint tenant was bound to preserve for and return to the survivor one-third of the 
lave. If so, could any one of them defeat the rights of the ‘others by a sale of 
interest? Could he provoke a partition by licitation, and thus defeat the 
right of the survivorship altogether? Is not the kind of substitution and fidei 
commissum contained in the foregoing act prohibited by Art. 1507 of the Code? 
Can a person, through the machinery of a sale, accomplish what he could not do 
by a direct donation inter vivos or mortis causa ? If the act of sale contains a 
disposition in contravention of Art. 1507, does it avoid the entire act, or will it 
be considered as containing a contract of sale as between the vendors and ven- 
dees, and a donation between the vendees themselves ? 

With my limited means of research, I am not able to solve these questions in 
favor of the plaintiff, the suit being a petitory action. Had the decree been for 
one undivided third of the slave, or had the plaintiff been in possession of the 
property, defending himself against other parties, after this long period of time, 
DE the question might have admitted, perhaps, of a different solution. 
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East Pascacovuta Hore, Company v. James West. 


Held : That the maker of the note as a stockholder cannot set up, by way of defence, any illegality 


e 
a When a suit is brought by a corporation upon a note given for shares of stock of the corporation— 
/ 
4 in the charter, or any informality in the organization of the corporation. 

; 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Mott & Fraser, for plaintiff. M. M. Cohen and J. Q. Bradford, for defen- 
dant and appellant. 
i Coxz, J. This suit is instituted upon a note payable to the order of the secre-_ 
f tary of the plaintiff. 
4 + It appears that the consideration of the note was for three shares of the stock 





of the company. 

It is contended that the Legislature of Louisiana cannot authorize a corpora- 
tion to carry on business solely and exclusively in another sovereign State, and 
farther, that the formalities of law were not all followed in the organization of 
the company. ° 

These objections, if valid, cannot be successfully urged by the defendant. 

He has become a stockholder in the company, and has thus held it out to the 
world as a legally incorporated company, and has thus partly added to the credit 
of the company, and enabled it to make purchases for its benefit. He cannot 
now, by such objections, refuse to pay his note for stock, for it was on the faith 
of his note, and notes of a similar character, that the public may have been in- 
duced to credit the company. 
Judgment affirmed, with costs. 
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Bernarp Granam v. Exiza J. Eoan. 





When a suit is brought against a married woman upon a promissory note signed by her, with 
rization of her husband, given for the loan of a sum of money, and the petition contains nos % 
tion that the debt inured to the benefit of the separate estate of the wife, or that she was lin 
property from her husband—Held : That as the petition shows that the debt was contracted daring 
the marriage, it shows, prima facie, a debt of the community, and consequently no cause 
against the wife. ee © 

A married woman is in general without capacity to bind herself for a debt of the community, andi 
party who would hold her bound for such a debt, must bring her within some of the exceptions 
this rule. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 4 
Durant § Horner, for plaintiff. C. Roselius and H. Dugué, for defendant 
and appellant. _ 

Merrick, C. J. This suit is brought against a married woman, upon a pre 
missory note signed by her, with the authorization of her husband, and given for 
the loan of a sum of money. The petition contains no allegation that the det 
inured to the benefit of the separate estate of the wife, nor that she is separate 
in property from her husband, or a public merchant. The defendant excepted 
the ground that the petition disclosed no cause of action, having previously 
a general denial. The exception was stricken out, on the ground that it = 
filed in time. 

The proof consisted of the note and a notarial act of mortgage, ccuriepil 
same. The act of mortgage, like plaintiff’s petition, was silent as to the oles 

and purpose of the loan, the consideration of the note. 

There was judgment in favor of the plaintiff, and the defendant appealed. We 
think the exception might have been allowed under the rule of the court cited. | 

The case presents the question, whether a married woman can be oa 
debt contracted during the existence of the community, in the absence of 
tions and proof, that it inured to her benefit ; the answer being a general 
“coupled with the averment that the petition disclosed no cause of action. ra 

The presumption of law is, that all debts contracted during the existence of the 
marriage, are the debts of the community. C. OC. 2371; 2372; 10 An. 2051 
An. 265. The wife, as a general rule, is without capacity to bind herself for 
debts or for the debts of her husband or withhim. OC. C. 123, 129, 130, 

The cases in which she may bind herself are exceptional. pa © 

Hence, when the petition shows that the debt was contracted during 
tence of the marriage, it shows prima facie a debt of the community and,cor 
sequently, no cause of action against the wife, who is in general without capaci 


ees 





ty to bind herself for a debt of the community. The party who would ; 
bound, must bring her within some of the exceptions to this general rule. 4 
so it was in substance decided in the cases of Scanlan v. Warwick and wife, ] 
An. 30, and White v. Baillio, 12 An. 663. See also Campbell v. Rowh 
ante 449. 3 

In the cases of Dumartrait v. Deblanc, 5 N.S. 38, and Rowley v. Rowien 
An. 208, the wife was separate in property, and the obligations were contract 
by her with the authorization of her husband. Hence, iri these cases, an excep 
tion to the general rule had been alleged and proven ; for the allegation that the 
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"wife was separated in property from her husband, implied that there was no com- un 
8 mmuity, and that the capacity of the wife to contract relative to the administra- § Baa. 
tion of her paraphernal estate, had been retained by her in a marriage contract, 
or restored to her by the judgment of the court. She was, therefore, properly 
held to plead any special defence she might have to an obligation which she had 
prima facie a capacity to contract. 

‘The judgment of the lower court must be reversed, and one of nonsuit ren- 










dered. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
in of the lower court be avoided and reversed ; and that there be judgment in favor 
~ of the defendant as in case of a nonsuit; the plaintiff paying the costs of both 
courts. : 
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Bennetr et als. v. W. C. Quirk. 


The vendor of a steamboat is not a competent witness for his vendee, in a suit in which the title to the 
boat is involved. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
A Duncan § McConnell, for plaintiffs. Durant § Hornor, for defendant and 
appellant. . 
*Bucnanan,J. This is an action against a constable for damages alleged to have 
been sustained by a wrongful seizure of the steamboat Ariel, belonging to plain- 
tiffs, in execution of a judgment against another party. 

It appears that the same day, that the plaintiffs instituted this suit in the Dis- 
trict Court, they filed a third opposition, claiming the property seized, in the 
Justice's Court, whence the execution issued ; which third opposition is still un- 
decided. 

Plaintiffs offered, on the trial in the court below, R. C. Hutchinson, the defend- 
ant in execution, as a witness to prove the allegations of the petition. Defendant 
excepted to his admissibility. 

This witness’ testimony shows that the plaintiffs derived title tothe Ariel from 
himself. He is therefore bound to warrant their title. The objection to his com- 
petency was, in our opinion, well taken. 

Plaintiffs offered in evidence, to prove their ownership, two bills of sale, under 
private signature, also a coasting license and an enrollment issued from the Cus- 
tomhouse in the port of New Orleans, on the oath of one of the plaintiffs. 

These documents were objected to as evidence, on the ground that they were 
ez parte and not binding on defendant. The objection should have been main- 
tained. No evidence was offered of the signatufes of these bills of sale, or of their 
dates, except the witness, Hutchinson, above mentioned. The coasting license 

‘and enrollment, granted a few days before this suit was commenced, upon the 
oath of the plaintiff, was not evidence in his favor in a contest respecting the 
ownership. 1st Greenleaf’s Evidence, sec. 494. 

Judgment reversed, and judgment in favor of defendant, as in case of nonsuit, 
With césts in both courts. 
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Awppose Lanrear v. James H. Harper. 


A notarial act of transfer of property by an executor, without the production of the proces 
Se ter es ea en rae eee show the order of court or a 


PPEAL from the District Court of the parish of St. Charles, Burthe; a 
A Henry St. Paul, for plaintiff. A. G. Semmes, for defendant and ant 

Merrick, 0.J. This isa petitory action. The plaintiff is the clai 
large tract of land, formerly known as “ Les coteaux de France,” on the line 
New Orleans, Opelousas and Great Western Railroad, embracing between six a 
seven thousand acres. He claims title in virtue of ‘the Toups and St. Adi 
confirmations, (referred to in the case of Ranson v. Long just decided,) alleged ty 
have been conveyed to him by certain mesne conveyances, and also confirmédta 
him by Act of Congress of date the 18th August, 1856. Private Acts Ba 
chap. 158. 

The defendant claims in virtue of a preémption and settlement — 
within the bayous Crocodile and Saut d’Ours. 

Thus, the land in ‘controversy is clearly within the confirmation to the chides 
of Paul Toups, made in 1812, (American State paper, vol. 2, p. 524, No. 74) an 
- another confirmation to Daspit St. Amand, in 1816 (vol. 3 Am. St. papers, p. 225, 
. No. 329.) 

The Toups claim appears, as alleged by plaintiff in his petition and brief, to 
have been confirmed by Act of Congress of April 12, 1814, (vol. 3 Statuterat 
large, p. 121.) The Daspit St. Amand claim, as alleged by plaintiff, was also eo 
firmed by Act of Congress of May 11, 1820, (Stat. at large, vol. 3, p. 573.) 

The defendant being manifestly within both of these confirmations, and 
possessed for more than one year, contends that he has the right to compel the 
plaintiff to exhibit his titles, and in default of a perfect title, to be maintained in 
his possession. 

The plaintif{, produces the Act of Congress of 1856, and insists that the 
dant being a possessor without title, cannot question this, the highest evi 
title. The defendant replies: you rely also on the Toups and St. Amand 
mations, and if those conveyed title to the parties, as you assert in your 
and brief, then the Act of Congress of 1856 conveys none, for the Govern 
the United States, by confirming the Spanish grant, which contained a speci 
tion, vested the title in the Toups’ heirs, and St. Amand, their vendee, he 
also holding a confirmation. 

This reasoning, resting upon an estoppel arising from plaintiff’s 


appears to us to be conclusive, and the test is, could the United States har 


recovered by an action the land in controversy? We think it is clear it could nb 
It would have been repelled by the Spanish grant and the two confirmations of the 
United States. Lanfedr has acquired no greater rights. And this is the wi a] 
we have just taken in maintaining the plaintiff's right by prescription or usmeap 
tion in the case of Ranson v. Long, above referred to. See also Doe v. E 
al., 9 Howard, 446. 

Thus the plaintiff is thrown back upon the St. Amand title, which he 
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pe valid, and which defendant now sets up as a defence to the action, as he is au- © 
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thorized to do under our law; for the defendant may protect himself by any 

title. This raises the question, whether the plaintiff has shown a 
transfer of the St. Amand title to himself. He produces, as a part of the claim of 
title, a notarial act of sale from Luctus C. Duncan, dative testamentary executor of 
Francis M. Ward, passed August 5, 1848, to William Polk. This act recites an 
order of sale of the Probate Court and a probate sale made by the Sheriff. ‘The 
‘Wefendant excepted to the introduction of this instrument, and insisted that it was 
not evidence of the original order of sale, or that the sale had been made by virtue 
of any legal order or decree. This objection was not cured by the production of 


other proof. 

ft appears to us that this act ought not to have been received to prove title 
per se, or to show the order of the Probate Court, or a Sheriff’s sale under it. 
The executor, as such, has no right to transfer property belonging to the succes- 
sion which he administers. Hence, his notarial act can make nq proof of the 


_ transfer of the property of the succession, without the production of the proces 


verbal of such sale. See case of Ranson v. Long, just decided. C. C., Art. 2601. 
The plaintiff fails, therefore, in his claim of title, and it is unnecessary to con- 
sider whether or not the description in the act of sale can be made to cover. the 
Jand in controversy. 
It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and there be judgment as in case of a 
nonsuit, the plaintiff paying the costs of both courts. 





Love & Savace, for Savace, v. B. P. Voornres. 


Where the attachment has never been dissolved the surety of a defendant upon a bond given to release 
the attachment, is bound to pay a personal judgment against the defendant property rendered in 
the suit, to the amount of the value of the property attached, notwithstanding there is no express 
recognition of a privilege upon the property attached, in the final judgment of the court. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 

Duncan & McConnell, for plaintiffs. Durant & Hornor, for defendant and 
appellant. 

Corz, J. The opinion in this case having been prepared by Mr. Justice Spof- 
ford previous to his resignation is adopted as the opinion of the court. | 
' ‘The only question in this case is, whether the surety of a defendant upon a bond 
given to release an attachment, is bound (to the extent of the value of the property 
attached) to pay a personal judgment against the defendant property rendered in 
the suit, notwithstanding there was no express recognition of a privilege in the 
final judgment of the court. 

We say this is the only question, because it appears in this case that the de- 
fendant, Voorhies, is sued upon a bond signed by him as surety for Samuel Cloon 
torelease the attachment of the steamer Sam Cloon, which had been seized in the 
suit of Love, Savage & Co. v. McComas & Cloon, under an alias writ of attach- 
ment, sued out on the 25th January, 1853; that this attachment was never 
quashed ; that there was, however, a judgment in favor of the defendant, Cloon, 
upon the merits, in the District Court, from which the plaintiffs appealed to this 
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Voornizs. 


* court ; and that here that judgment was reversed, and judgment 
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favor of the plaintiffs against McComas & Cloon severally, a 
privilege upon the property seized under the attachment issued on the 29th } 














1852, and that the same be sold to pay said debt, interest and costs. bin 
No allusion was made in the final judgment to the attachment issued 9 
January, 1853, for the release of which the bond now sued upon was given. ’ 
that attachment has never been quashed by order of any court. a 
We are of the opinion that it is not indispensable, in order to bind: the gure 
in such a case, to insert in the final decree the usual phrase, “ with privilegeg, 
the property attached.” The rights of the parties aronet mate to depend 
that formula. . : 
Under Article 259 of the Code of Practice, as amended by the Act of I , si 
March, 1852, p. 155, “ the defendant, if he appear either in person or by his ab 
torney, may, moreover, in every stage of the suit, have the property attach 
released by deliyering to the Sheriff his obligation for the same, exceeding by om. 
half the value of the property attached, with the surety of a good and solvent 
person residing within the jurisdiction of the court where the action was brought, 
that he will satisfy such judgment, to the value of the property attached, as 7 
rendered against him in the suit pending.” 4,3 
me 
, 







When a party defendant in attachment gives this bond, although he t 
releases the property attached, he yet brings himself within reach of a p 
judgment, because he appears and undertakes to defend the suit, which ot 


might have been in rem only. Rathbone v. Ship London, 6 An. 440. Fa 
The surety on the bond to release the attachment in this case bound himse Pel 
accordance with the law ; there was a personal judgment against his principal; 
the order of attachment under which this bond was given has never been . 
aside by order and judgment of any court ; an execution against the prineip b 


debtor for the judgment has been returned, no property found ; the surety j | 
therefore, liable. . 
The case might be different had the attachment been quashed by judicial orden 
For it is well settled, that the act of bonding the property attached, although it | 
releases the seizure, does not debar the party giving it from subsequently moving 
to quash the order of attachment. Baker v. Hunt, 1M. 194; Pailhes v. Rows 
14 L. 82; Quine v. Mayes, 2 Rob. 510; Myers v. Perry, 1 An. 372; Brinegar 
v. Griffin, 2 An. 154. ee 
And in Pailhes v. Roux, 14 L. 83, it was said “ the defendant gave bond 1 
a view to be restored to the possession of the property attached, in 
the 259th Article of the Code of Practice. He afterwards obtained a rule ot 
plaintiff to show cause why the attachment should not be dissolved, on the g 
that it had been obtained on a false allegation. OC. P. 250. This became 
sary in order to relieve himself and his surety from the obligation resulting fi 
the bond which he had given to the Sheriff, to regain the possession of this prope 
illegally attached.” ri 
But it becomes unnecessary in-the present case to decide whether the di sao 
tion of the attachment upon motion, by judgment of a competent court, 
bond given to release it; would absolve the surety, as is intimated in the abd 
case. It suffices to say, that although the final judgment makes no special al 
to the property attached under this writ, that attachment has never been ¢ _ 
by judicial decree. aa 
It is objected that there is not sufficient proof of the large amount of cc 
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‘of Love, Savage & Co. v. McComas & Cloon. No special issue wasmade lows 
s point in the court below, and the entire record of the former suit was  Voonmms 
in evidence. The fiert facias shows for what amount the court ordered 

sgumition to insue in that case, and it is prima facia correct. 

_Tndgment affirmed. 















































L. J. Rens & Son v. E. Brown & Son.—Joun Swazey & Co., In- 


tervenors. 


he creditors of a consignor cannot attach mérchandize, or its proceeds, in the hands of the consignee, 
when the consignments are made with express instructions, that the proceeds of the sale are to be 
paid to a third party who accepts this stipulation made in his favor ; nor can they attach when the 
consignor, having made the consignments without instructions, subsequently orders the proceeds to 
be paid to a third party, and the consignee promises to pay in pursuance of the order. 

When the consignments are made without instructions, and a draft is drawn subsequently by the con- 
signor'in favor of a third party, upon the consignee and against the consignments—Held : That an 
expression of mere willingness, on the part of the consignee, to pay the amount of the draft out of 
the proceeds of the consignments, coupled with a refusal to accept the draft, is insufficient to give to 
the holders of the draft a right of action, or to create a legal tie, the essence of a perfect obligation. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 

Durant & Horner, for plaintiffs and appellants. Clarke & Bayne, for defen- 
dants. , 
Laxp, J. This suit was commenced by attachment. G. W. Betterton § Co. 
were garnished, and answered the interrogatories propounded to them, as fol- 
lows : 

First. “We have a balance due E. Brown & Son, of Cincinnati, on book ac- 
count, as per account hereto annexed, two hundred and eighty-three dollars and 
twenty cents, and one hundred and forty-eight packages of butter, valued by us at 
$1200, which we hold subject to the order of your honorable court. Against the 
balance of account and goods on hand, there is a draft by Messrs. E. Brown § 
Son, and indorsed to Messrs. Swazey § Co. for $1,500, which was presented for 
acceptance the day and prior to the writ of garnishee being served on us, which 
draft was not accepted by us.” 

Second. “ We are indebted to the firm of Messrs. Brown § Son to the amount 
of two hundred and eighty-three dollars and twenty cents.” 

John Swazey § Co. intervened, and alleged that they were the holders of the 
I draft drawn by E. Brown & Son on G. W. Betterton & Co. for $1,500. That 
Ei although they refused to accept it, they, nevertheless, were notified of the draft, 
and agreed to hold the property and funds in their hands for its payment. That 
said draft was drawn against the property and funds, and that Betterton § Co. 
| received the same, with instructions to pay the draft out of the proceeds. 
x: There is no proof, however, that the garnishees received the merchandize with 
instructions to pay the proceeds to Swasey § Co. or any one else. The evidence 
shows that the draft was drawn on the proceeds of the shipment, and that the 
garnishees refused to accept it. That although they were willing that the pro- 
ceeds should go to the payment of the draft, they were unwilling to incur a legal 
Saree ©. Ont eet And that they hold the proceeds subject to the order of 

court. 
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SUPREME COURT OF LOUISIANA: 


There are two clases of cxscs, in which the creditors of s consigahe dil 
attach merchandize or its proceeds in the hands of the consignee. - Pes 

In the first, the consignments are made with express instructions to pay 
proceeds of sale to a third party, palms eraeesepaamma ic: 
is accepted by him. Burnside v. McKinley, 12 An. 512. 

In the second, the consignments are made without instructions, and ¢ 
signor subsequently orders the payment of the proceeds to a third person, 
consignee promises to pay the proceeds in pursuance of the order. 
Baker, 2 An. 572. 

In the first class of cases, the obligation to pay is a part of the original @ 
tract, and gives to the third party a right of action against the consignee 
proceeds of sale. OC. C., Art. 1884. 

In the second class, the obligation of the consignee, to pay to the third 
SEE ny 6 eS Sina conte, sal Gis ahs <P 
his express promise to pay. 


This case is not within either of the classes mentioned. The consignment - > 


without instructions to pay the proceeds to any one, and the consignee 
after the receipt of the merchandize, to accept the draft of the consis 
bind himself legally to pay the amount of proceeds to the holder. 

If the intervenors are entitled to the proceeds, they have a right of 
against the garnishees for their recovery. “The original contract be 


signor and consignee gave no right of action to the intervenors, for there 7 ! 


stipulation in it, expressed or implied, in their favor. There is no subsequent e& 
tract ‘between the garnishees and intervenors, in which the former ob 


themselves to pay to the latter the proceeds of the merchandize. The in 
are holders of the bill of exchange drawn by the consignor on the co 
but on this they have no right of action, for the reason, that the holder of 
of exchange cannot sue the drawee, on his refusal to accept, for the 
which it was drawn. Chitty on Bills, p. 308. The intervenors, therefore, 
ng claim to the merchandize in the hands of the garnishees, at the date 
service of the attachment in this case, it was, consequentiy, the property 
defendants, subject to their control, and liable to be seized for the p 
their debts. Wilson v. Lizardi, 15 La., 258; Goodhue v. McClarty, 3 
The expression of a willingness on the part of the garnishees, that the hold 
the draft should receive the proceeds of the shipment, coupled with a 
create a legal obligation to pay them, was insufficient to give a right of ac 


to create a legal tie, the essence of a perfect obligation. ©. C., Art. 1750... raf 


An account in the record shows the net sales of the property in the 
the garnishees, to have been $999 21, and less than its estimation in their 
to interrogatories. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the I 
court be annulled, avoided and reversed, and that there be judgment against 
dants for $2262, with interest from judicial decree and with privilege on p 
attached ; and that the plaintiffs recover of the garnishees, Betterton & 
sum of nine hundred and ninety-nine dollars and twenty-one cents; the pro 
the merchandize, and the further sum of two hundred and eighty-three de 


twenty eanin, the’ emeput <f.dslet. acknenielged to..bo in anct gael id 


debt ; and that appellees pay the costs of this appeal, and the petition of 
vention be dismissed at the costs of the intervenors. 
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Piven Mrs. Wivow Laraye v. Harris & Morean. 


therefusal of common carrier to take goods for a particular consignee is & violation of an obligation to 

SRE Tre consteneny on cation of Commnare in favor of the consignee will not lie in 

such a case. 

PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 

.. €. Dufour, for plaintiff. Race & Foster, for defendants and appellants. 

Movs, J. This is a suit for damages brought by the widow of John Lafaye, 
under the statute of 1855, amending the 2294th Article of the Civil Code. 

« Byery act whatever of man that causes damage to another obliges him by 
whose fault it happened to repair it ; the right of this action shall survive in case 
of death, in favor of the minor children and widow of the deceased, or either of 
them.” 

Sheavers that the defendants, being common carriers, on the third of May, 
1854,and from that day continuously, until the month of July, 1855, issued orders 
to the captains and other officers on board of their steamships, commanding them 
to receive no goods or other articles of freight consigned to John Lafaye, nor to 
sign any bills of lading deliverable at Brazos St. Iago, to the order of the owner, 
if it were suspected that the bills would be endorsed over to John Lafaye. 

That, accordingly, the agents of the defendants, on their steamships, refused all 
goods consigned to J. Lafaye, and that merchants were thus compelled to abandon 
Lafaye, and to consign their goods to other forwarding merchants. ' 

She further avers, that these acts of the defendants were malicious, and contrary 
to law and their duty as common carriers, and had for their object the ruin of 
Lafaye, which they effected ; that his business rapidly decreased ; his health sank 
rapidly from disappointment and desolation, and in September, 1855, he died in 
distress, leaving a widow and six children. 

She claimed fifteen thousand dollars as damages. 

The cause was tried before a jury, who accorded five thousand five hundred 
dollars, deducting, however, $486 66, granted upon the reconventional demand 
of defendants. 

It appears that Lafaye owed the defendants money which he had collected, as 
their agent at Point Isabel, and they were unwilling to carry any goods consigned 
to him until he should pay it. 

This action cannot be maintained, because no cause of action is alleged in the 
petition. 

It is true that, under certain circumstances, a common carrier is liable in an 
action for refusing to take charge of goods and to carry the same. Angell on the 
law of carriers, p. 123, 3124; 2 Kent’s Com. pp. 598, 599; Story on Bailments, 
pp. 532, 533. 

But this action is not instituted by those who had demanded to ship goods in 
the steamships of defendants and were refused. 

The statute declares, that “every act whatever of man that causes damage to 
another obliges him by whose fault it happened,” &c. 

The meaning of the statute is, that the right of action for damages arises to the 
one who has suffered from the active or passive violation of a legal obligation 
by another. 

70 
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Even if it were conceded that the common carrier is bound in '¢ 
to object to any particular consignee designated by the shipper, still the ref 
take goods for a particular consignee would not give a right of toy 
consignee. For the reason of such a rule would be based upon the Obi 
common carriers to shippers, and not to consignees ; for, as the obligation of 
common carrier is, under certain circumstances, to accept freight which 
this obligation might be partially evaded, if the common carrier had the wigs 
fied right to object to every consignee that might be designated by the | 


gation, it was not an obligation to the consignee but to the shipper, and 

of action lies with the latter, and not with the former, for it will not be pre Pe 

that one can sue for damages, for his own benefit, a party, because he has violate 

his legal obligations to another. i 
It is, therefore, ordered, adjudged and decreed, that the verdict of the 

the judgment of the court thereon be avoided and reversed, and it is 


ordered and decreed, that there be judgment in favor of defendant against thé’. 


mand of plaintiff, and that there be a nonsuit as to the reconventional de 
the defendant, reserving his right, if any such he has, to prosecute his 
against the Succession of John Lafaye, and that plaintiff pay the costs ¢ 
courts. . 
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Micnart Boyce, Testamentary Executor, v. Jonn Davis. ag 





The Fourth District Court of New Orleans has no jurisdiction in matters of succession. 

A curator of a vacant succession who has been regularly appointed by a court of competent ray 
cannot be called upon to account for any funds of the succession in his hands, before may Be 
court than the one in which the succession has been opened. id 

When the amount of a debt due the succession by the curator has been inventoried, he is 
charged with so much money in his hands due the succession—he cannot be sued for such a de 
the proper remedy is to call upon him to account for it as funds in his hands, before the cout ® 
which the succession has been opened. ei 


PPEAL from the Fourth District Court of New Orleans, Price, J. 9 
T. Gilmore, for plaintiff. G. Legardeur, for defendant and appellant.) 

Merrick, ©. J. The defendant, John Davis, was indebted to John | 
lan, by note. McLaughlan died, and on the 2d day of November, 185 
applied for letters of curatorship upon McLaughlan’s succession, as a 
tate. On the 16th of November, an order was made appointing the d 
on complying with the requisites of law. On the 18th, a will of the ¢ 
was produced and ordered to be admitted to probate. The next day the 
tiff applied for letters testamentary and obtained an order that they 
delivered to him on taking the oath, no notice being taken of the previous 
in favor of defendant appointing him curator. 

The defendant having completed the inventory, returned the same, and on 
same day, November 19, procured an order approving the same, and the 
tendered by him as curator, no notice this time having been taken of the 
cation of Boyce for letters testamentary. 


If, then, in the case at bar, the defendant refused to comply with a legald 
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: "uit xa he edn, Das, Deen 21851 ea 
- On the 17th of December, letters testamentary were granted the plaintiff. Davis 
+-Qn.the 9th of December, 1857, John McLaughlan, Jr., presented himself as 

and demanded an injunction against Davis, and to be put in 

as universal legatee. On the 24th day of December, this suit was in- 

in the Fourth District Court by the plaintiff, as testamentary executor, 
Davis, on the note which he owed the deceased, and which had been placed 
onthe inventory. On the 11th of January, 1858, a decree was rendered in the 

Second District Court, where the succession was opened recognizing John Mc- 

Laughlan, Jr., a8 instituted heir and universal legatee, and ordering that he be 

pat in possession of the succession in conformity to the will. 

The same day, the defendant filed an exception to this suit in the Fourth Dis- 
trict Court, setting up his appointment as curator, which he averred had never 
been annulled, and that he could only be called upon to account for any sums in 
his hands before the Second District Court. The exception being overruled, de- 
fendant stated the account of his administration, annexed the same to his answer, 
wherein he charged himself with the note, and claimed sundry credits, and prayed 
that plaintiff's demand be decreed compensated. 

_ On the trial, in order to sustain his answer, defendant offered to read in evi- 

dence the mortuary proceedings, but being objected to by plaintiff’s counsel, they 

were excluded, and defendant excepted. 

The record, therefore, presents the question, first, whether the Fourth District 
Court had jurisdiction? We think it had not. 

The defendant was appointed by a court of competent authority, curator of 
the succession of the deceased, as a vacant succession, and thus was his relation- 
ship to the estate fixed. 

The obligation sued on was mentioned in the inventory, and the bond which he 
gave under Arts. 1119, 1120 O. O. covered this as wellas the other items mentioned 
in the inventory. It is clear that it was a matter proper to be carried into the 
curator’s account, and his sureties on the bond became bound with him for that, 
as one of the assets of the succession, and the curator was chargeable with the 
same on the rendition of his account. In the case of Fusilier v. Babineau, 11 
An. 394, we said, arguendo: “ An administrator is not compelled to collect the 
debt of himself, which would be absurd, but he is charged directly with so much 
money in his hands due the estate,” &c. 

So, whenever the curator is called upon to render his account; it will be suf- 
ficient for him to charge himself with this and other funds in his hands, and claim 
such credits as he may be entitled to. It might happén that the administrator or 
curator had paid out all the funds due the estate, including his own debt. Now, 
if the heir or other party could sue him for a debt due the deceased, it would 
give rise to a circuity of actions which the law abhors, We think it is more 
reasonable to compel parties to call upon the curator to account in the proper 
court. The case of Grubb’s Heirs v. Henderson, 6 La. 53, 54, rests upon a very 
different state of facts. The notes, the subject of that controversy were not pay- 
able to the deceased, but to third parties, and the remark that the courts of ordi- 
nary jurisdiction were the proper tribunals to enforce debts due a succession, had 
reference to debts due by other persons besides the administrator. 

The notes in that case being payable to other parties, not carried into the in- 
ventory, and a revocatory action being needed to declare the rights of the 
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SUPREME COURT OF LOUISIANA. 


parties, it was lear that courts of probate, as then organized, had no. 
diction. 

It is, therefore, ordered, adjudged and decreed, that the judgment of 

court be avoided and reversed ; that said exception filed by the defe 

sustained ; and that the cause be dismissed at the cost of the plaintiff 
courts. 
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PRESENT : 


Hon. E. T. Merrick, Chief Justice. 


Hon. J. L. Coxe, 4 : 
Hon. H. M. Srorrorp, Associate Justices. 





Succession or Vatery Martin—Opposition to Administration. 


{ The priority of application has weight principally in the appointment of curators to vacant succes- 
: sions, or to application by creditors to be appointed administrators, and then only among persens 
otherwise having equal rights. 

A Judge is not bound to appoint two beneficiary heirs, even with equal claims, administrators of a 
J succession, the law leaving it discretionary with him to appoint one or two, regard being had to the 
; solidity of the appointee. 
’ Allegations of fraud cannot be noticed in an opposition toan application for administration, as they form 
the subject of an independent litigation, and should not be tried collaterally. 


PPEAL from the District Court of the Parish of St. Martin, Martel, J. 
DeBlanc & Fuselier, for plaintiff and appellant. C. H. & E. Mouton and 
Simon & Gary, for defendant. 

Srorrorp, J. Simeon Valery Martin, a grandson of the deceased Valery 
Martin, being one of his heirs by representation, and Balthazar Martin, son and 
heir in his own right of the said deceased, filed their applications, on the same — 
day, for the appointment of administrator of the succession. They afterwards 
filed mutual oppositions to each others claims. The surviving widow intervened 
in support of Balthazar’s claim, and in opposition to that of Simeon Valery 
Martin. The District Judge decided in favor of Balthazar, appointing him sole 
administrator, and Simeon Valery Martin has appealed. 

The appellant contends that he should be appointed sole administrator, or, at 
least, co-administrator with his uncle Balthazar. 

He bases his first claim upon the priority of his application, and upon certain 
allegations of fraud against Balthazar. The priority of application seems to 
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Suess or have weight principally in the case of the appointment of ¢ 
estates, or to applications by creditors to be appointed administrators, 
only among persons otherwise having equal rights. ©. ©. 1118. 
alleged frauds, we cannot speak from the evidence in this record ; they 
not tried collaterally in this controversy, as they form the subject of an inde 
dent litigation. wae 
And as to the claim for a joint administration, we have to remashy4 
Judge is not compelled to appoint two beneficiary heirs, even “i 
administrators of the succession. } 
“Tf there be two or more beneficiary heirs of age and present in aud , 
Ga. dalgs shal slat ene or two, whom he shall consider most solid, for the ad. 
ministration of the succession.” C. C. 1036. He 
This leaves it discretionary with the Judge to appoint one or two. Thenatay 
of the controversies between these applicants suggests a reason why the sueog. 
sion should not be embarrassed by the appointment of two hostile administra 
tors. Formerly, in case of a vacant succession worth over $3,000, the administr,. 
| tion of which was claimed by several persons, the Judge was bound to give the 
: curatorship to two of them, and no more. ©. 0.1116. But this was found 
lead to such unseemly disputes in regard to the management of property unde ) 
the joint administration of parties who disagreed, that, in 1854, the Legislatay Areins 
interfered and amended the Article 1116, by declaring that the Judge should perty 
appoint one of the several applicants to act as curator. Session Acts, 18,  ™*™ 
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p- 51. peor 
In beneficiary successions the Judge may appoint one or two of the 
heirs administrators, as he sees fit; regard being had to the solidity of ‘a 
pointee. | 
The District Judge in this case thought the appellee, Balthazar Martinthe , King 


most solid ; his interest in the succession as heir in his own right, is larger than | Sr 





i] that of the appellant, who is one of several heirs by representation of hisdecessed | isto! 
' father Placide Martin. We cannot say that the Judge erred. - 
| Judgment affirmed. 4 Mth 
va | morts 
vii his in 
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James L. Overton v. InpEPENDENCE ALPHA. fig ‘| oath 

An award cannot be enforced when it appears that the arbitrators who rendered it werencbaworml) | the 2 


pte 
PPEAL from the District Court of the Parish of St. Mary, Voorhies, i” 
R. & T. G. Wilson, for plaintiff. R. N. McMillan, for <a 
appellant. «uf 
Mernricx, C. J. In one partvof plaintiff’s petition he alleges that d 
is indebted to him in the sum of $469 87 on account. But as he i 
proceeds to state his cause of action as an indebtedness upon an award for 
cisely the same amount, ($469 87,) and the only account he offers in 
that stated by the arbitrators in their award, it is evident that this Mia: 
action brought upon an award. 
The arbitrators were not sworn. The award, therefore, cannot be enfored 
against the defendant. C. C. 3078; 9 An. 89, Testimony was received a5 i 
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of the parties and the state of their accounts; but, as we differ 
District Judge in our conclusions upon the effect of the testimony, we 
it best to render judgment upon the demand set up in plaintiff’s petition. 

that there may be some reason why the testimony of John Alpha 
ghould'not receive full credit, although we have failed to perceive it in this 





ase, ordered, adjudged and decreed by the court, that the judgment of 
the lower court be avoided and reversed, and that there be judgment in favor of de- 
fendant upon the demand upon the award itself, without prejudice to any demands 
theplaintiff may have against the defendant upon the matters submitted to the arbi- 
trators, and vice versa respecting the demands of the defendant against the plain- 
tiff, And it is further ordered, that the plaintiff pay the costs of both courts. 





Succession or AntornE Ynocoso—Opposition to Tableau. 


Areinscription of a mortgage upon property belonging to a succession, is unnecessary after such pro- 
perty bas been sold and reduced to possession. 

The sale of succession property extinguishes the mortgages upon it, and the proceeds of the sale are 
held in trust by the administrator, to be distributed among the creditors according to the rights of 
priority, which existed among them, upon the property itself before it was sold. 


OPecte et se st FF FS UPS 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
Swayze & Moore, for plaintiffs and appellants. Lewis & Porter and J. E. 
| King, for appellees. 

Srorrorp, J. The only point in this case is, whether the Bank of Louisiana 
| is to be ranked as an ordinary or as a mortgage creditor. 

The bank obtained its judgment against Ynogoso, which was recorded on the 
25th of March, 1847, before his death. It, therefore, attached as a judicial 

_ mortgage upon his lands and slaves. Ynogoso died previous to 1849. In 1849, 
h his immovables and slaves were sold, and no credit was given beyond the 29th of 
January, 1852. The proceeds must have been reduced to possession by the ad- 
ministrator before the 25th of November, 1857. 

The appellant contends that the bank has lost the right of preference growing 
out of its judicial mortgage, because the judgment was not reinscribed on or before 
the 25th of November, 1857. It was expressly decided in the Succession of 
Déjean, 8 An, 506, that a reinscription was unnecessary after the property of the 
succession, affected by a judicial mortgage, has been sold and the proceeds re- 
duced to possession. The reason is obvious. The succession sale discharges all 
mortgages upon the immovables and slaves, leaving the mortgagees only a cor- 
responding claim by preference upon the proceeds. The mortgages being extin- 
guished by the succession sale, there is nothing to be kept alive by a reinscrip- 
tion. An inscription in the mortgage office, cannot affect money or notes in the 
hands of an administrator, for a judicial mortgage cannot attach to movables. 
0. ©. 3296. See also 2 An. 111. 

_ But the administrator holds in trust the proceeds of the sale of immovables 
and slaves, to be distributed among the creditors according to those rights of pri- 
ority which existed among them upon the property itself the moment before it 
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was sold. Their relative rank is then fixed, and cannot be changed by ing 
or failing to inscribe mortgages which were canceled by a waite 
have been reduced to possession. 

In the Succession of Flower, 12 An. 216, it does not appear that 
bles and slaves had been sold at succession sale, or that a judicial 
upon them had been kept alive so long as the property itself belonged to 
cession. The point decided in Déjean’s case, 8 An. was not overruled, 
seem necessary to be considered. 

Judgment affirmed. 





Brovssarb WIFE v. Francots Rosin, Administrator—Preyean v, same :- 
G. Presean v. same—Consolidated. 


Where the judgment of the lower court amended the tableau of distribution and charged the 
istrator with sums of money so as to give an additional amount to each of the heirs, and the 
ministrator appealed, making only those heirs who had called on him to render his acoount parties 
to the appeal—Held : That the appeal should be dismissed, as all the heirs should have been made 
parties to it, being interested in maintaining the jadgment appealed from. 


PPEAL from the District Court of St. Landry, Voorhies, J. or 
B. F. Linton, for plaintiffs. Swayze & Moore, for defendant and apy 


lant. 
Merrick, C. J. We are of the opinion that we should dismiss the app 

officio in these cases. The District Judge amended the tableau of 

and charged the administrator with such sums as to give each of the 

addition $92 46. - 


The administrator has appealed, but has perfected his appeal only as to thet 


heirs who called on him to render his account, and who opposed the same. T 
other fourteen or fifteen heirs equally interested in maintaining the Judgment 
not parties. The administrator demands that the additional allowance s 
reduced from $92 46 to $79 73. It is manifest that he has not ap the 
parties before us, and we do not feel called upon in their absence to e 
complicated account of the Successions of Robin and wife, in order wg 


whether the two appellees may not receive twelve dollars and seventy-three cen 
each more than their proportion of funds which appear to have been in the he nds 


of the administrator for many years without interest. Succession of F 


An. 577; Swearingen v. McDaniel, 12 Rob. 205; Robert v. Ride, 11 Ag i: 


Simmons v. His Creditors, 12 An. '755; Condon v. Samory, 12 An. 801. 
It is, therefore, ordered, that the appeal in this case be dismissed at the 
of appellant. 
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'Josernme Castitte v. L. V. Caackrét, Sheriff, et als. 
berate = 
Under an execution issued against an administrator personally, his property was seized, and, pend- 
ing'tu opposition made to the seizure, the property was sold ; on the trial of the opposition the sale 
was set aside—Held : That such a decree was ultra petitionem,:as at the time the opposition was 
filed there had been no sale, and to attack the sale, the plaintiff should have filed an amended peti- 















ple: 


daasdtnee, whose claims were placed upon the tableau of classification by a judgment of the 
court, bring a suit against the administrator to dismiss him from office and render him personally 
liable for their claims—Held : That they could not issue execution against such administrator while 
the question of his liability was at issue and pending in such suits before the court. 
The proper coarse is to take a rule upon the administrator to show cause why execution should not 
issue against him personally, of which rule he is to have notice. 


-# 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
B. F. Linton and J. E. King, for plaintiff. Dupré & Garland and Swayze 
& Moore, for defendants and appellants. 

Srorrorp, J. The plaintiff, Josephine Castille, administers the succession of 
her deceased husband, Onézime A. Boudreau, in the parish of St. Landry. 

Lobit § Charpentier and Madame Francis Ritter were large creditors of the 
succession, and were placed upon the tableau of classification as such, by judg- 
ment of the court, on the 26th of June, 1856. On the 11th of December, 1856, 
the following entry appears to have been made upon the minutes of the District 
Court of St. Landry : 

« Lobit & Charpentier v. Josephine Castille, Administratrix—No. 7941. 

«It is ordered, that the administratrix, Josephine Castille, file within sixty days 
a brief statement of her condition as administratrix of the estate of Onézime A., 
Boudreau, showing the funds in her hands belonging to said estate, and that this 
ease be continued as to the administratrix.” 

A copy of this order was served on Josephine Castille, on the 12th of Decem- 
ber, 1856. 

The order was issued in a suit by Lobit & Charpentier against Josephine Cas- 
tille, to procure an account to dismiss her from office, to make her pay ten per 
cent. damages, and to render her liable, in her personal capacity, for the plaintiff's 
debt, and to obtain execution against her individual property therefore. Alexan- 
der Castille, the surety on her bond as administratrix, was also made a party 
defendant, and a similar judgment was prayed for against him. The only judg- 
ment we have been able to find in the record of this suit, is one dismissing the 
claim, as in case of nonsuit, against Alexander Castille, but continuing it as to 
Josephine Castille, who, it appears, had filed an answer. 

We, therefore, consider this suit, as to her, still pending, and the question 
whether execution shall issue against her personally, for Lobit & Charpentier’s 
debt, is still in litigation between them. 
ad The same thing may be said of the suit of Francis Ritter v. Josephine Castille 
Band Alexander Castille, (No. 7911,) which was precisely similar to that of Lobit 
e § Charpentier, and in which the same orders were made. 

This being the position of affairs, it would seem that, on the 26th of January, 
1858, the Clerk of the District Court for the parish of St. Landry, issued execu- 
tions against Josephine Castille personally, for the claims of Lobit § Charpentier 
71 





he S| eee I 


Be 






SUPREME COURT OF LOUISIANA, 


and Francis Ritter, upon the homologated tableau of distribution in. 
sion of Onézime A. Boudreau. wh 
, On the 27th of June, 1858, the Deputy Sheriff notified her, that by 
this writ issued in the Succession of Boudreau, No. 7358, he had seized 
faction thereof, all of her rights, title, interest and demand, in and to her i 
estate, Alexander Castille, deceased. ty 

Thereupon, the plaintiff, Josephine Castille, brought the present ala 
Lobit § Charpentier, Francis Ritter and the Sheriff Chacéré, which is 
nature of an opposition to the seizure aforesaid ; first, because the 
Boudreau’s succession, Lobit & Charpentier and Madame Ritter, had 4 
pending and undecided, to maker her liable, personally, for the payment. of they 
claims; and, secondly, because the large succession of her father, ‘os 
tille, amounting to about $100,000, was still in a state of indivision. ; 

For these, and all other legal reasons, she prayed that the seizure be set aside, 
and the defendants condemned to pay her $6,000 damages. 

The defendants answered by a general denial. 

Tt seems, from a record in evidence, that before this suit was decided, to wit, 
on the 3d of April, 1858, the plaintiff's interest in the succession of her father, 
notwithstanding the pending opposition, was sold; when the creditors, Lobit 4 
Charpentier and Madame Ritter, widow Augustin Boudreau, became ‘the ‘pur 
chasers thereof, on twelve month’s credit, for $1,000, although by an 
ment in which Josephine Castille refused to join, it had been estimated at | 







































There was no amendment made to the pleadings in this suit attacking 
or praying any relief in relation thereto. ‘a 
The District Judge, however, ignoring the only demand contained in the jit 
tiff’s pleadings, on the 10th of the present month, entered up a decree that 
‘sale of the 3d of April, 1858, be set aside for the insufficiency of the 
tion of the property sold, and that defendants pay costs. The 
appealed. 








The decree is clearly ultra petitionem. At the time the plaintiff's ples 

were filed, there had been no sale. If she wished, in this action, to attack 

sale, she should have filed an amended petition. i 
We must, therefore, confine our attention to the only issue made by = 

ties, which are (first) should the seizure be set aside, and (second) should 

be awarded. Bi 8 


And we are of opinion that the seizure should be set aside, because te 
fi. fa. issued unadvisedly against the defendant in her personal capacity. 

The question, whether execution should be had against her personally, 
dicial question at issue and pending before the court between these very 
The defendants in this suit, plaintiffs in the demand for a personal liability, hada 
right to decide this question for themselves ; neither had the Clerk a right 
decide it. 

It is the usual practice to take a rule to show cause why the execution shout 
not issue against an administrator personally, of which rule he is to have noliet 
See Carriére v. Mayo, 16 La. 126. It is unnecessary to decide whether, iam) 
case, the party complaining may demand of the Clerk such an execution ) 
a judgment of the court to that effect, upon a petition or rule ; it is sufficient ® 
say, that the defendants herein, having chosen to proceed by petition to fix ® 
sonal liability upon the administratrix, were premature in taking out execution 
before the issue joined between them and the administratrix was disposed of. 
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fie quéstion of damages, as also of the formalities, connected with the sale of 
gd of April, 1858, must be reserved for future adjustment. We can only decide 
gow upon the question of the seizare ; although it is apparent that if the seizure 
was improperly made, the sale can be annulled in a proper proceeding. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and it is now ordered, adjudged and decreed, that the 
geizare complained of by the plaintiff be set aside and declared invalid, null and 
yoid;as having been made under a writ of fi. fa. improperly issued. It is further 
Te ordered, that the question of damages, as also all questions growing out of the 
ai proceedings of defendants subsequent to the said seizure, be reserved ; and that 
Mt | the defendants pay costs in the District Court ; those of the appeal to be paid by 
the plaintiff and appellee. 
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Losrr & Cuarpentier v. A. CastiLyez. 


- 


No action can be brought against the surety upon an administrator’s bond, until the necessary steps 
have been taken to enforce payment against the principal. 
. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 

- Dupré & Garland, and Swayze & Moore, for plaintiffs and appellants. J. E. « 
King, for defendant. 

Meraick, C.J. This case is a sequel to the case of Josephine Castille against 
LV. Chacéré, Sheriff, et al., just decided, to which we refer for a statement of the 
facts. After the return of their first execution against the estate, which was noti- 
fied to the administratrix, and before the sale of the property of Josephine Cas- 
tille under the second writ issued the 26th of January, 1858, Lobit & Charpen- 
tier and. Mrs. Francis Ritter instituted the present suit against Alexandre Castille, 
the surety on the bond of the administratrix, to make him responsible for the 
amount of the judgments which they held against the estate of Onézime A. Bou- 
dreau. The suit was dismissed as being prematurely brought. The appellants 
strenuously controvert the correctness of the decision, and contend that they have 
exhausted all their remedies against the principal, and therefore, are permitted to 
proceed against the surety. 

The fifth section of the Act of 1855, p. 365, declares, that “ no suit shall be 
instituted against any security on any appeal bond, nor on the bond of an admin- 
istrator, curator, executor, or syndic, until the necessary steps have been taken 
to enforce payment against the principal. 

We have just decided that the necessary steps have not been taken to enforce 
payment against the principal, in the case referred to, and which is in evidence in 
this case. The suit is, therefore, premature. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, the appellants paying the costs of the appeal. 
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Jouxn W. Minor v. Sreampoat Picayune No. 2. 


In an action brought to recover damages alleged to have been suffered by plaintiff in ca 
a collision between his schooner and a steamboat, occasioned by the want of care on the 
such steamboat—Held : That the towage, costs of materials and repairs, to make the vessel 
as before, and her expenses while undergoing repairs, are the elements of damage to be 
by the court. The remote or consequential damages, growing out of the supposed logs of prota 
should not be considered. ig ye 


ers from the District Court of the Parish of St. Mary, Voorhien J, 












H.C. & T. G. Wilson, for plaintiff. R.N. McMillan, for defendant 5 ry 


appellant. 

Srorrorp, J. ‘This action was brought to recover the damages alleged 
have been suffered by the plaintiff, in consequence of a collision in the A’ 
laya River, between his schooner, the “ Creole,” and the steamer “ Picayune No, 
2.” There was a judgment in favor of the plaintiff for $368, and the defendant 
has appealed. 

It is insisted that the steamer was not in fault, or that the i injury might have 
been avoided by ordinary care on the part of the schooner. 

But it seems from the evidence, that-every thing was done by the master 

“schooner that could have been done to avoid the collision, and that she was in her 
proper place, with a light in her fore-shroud, hugging the shore so close that her 
keel was dragging in the mud. It was a clear star-light night, the river was 
wide, and the conclusion is irresistible, that there was a want of due care on the 
part of the steamer. 

As to the amount of damages, we find the evidence vague, conjectural, and 
inconsistent. The immediate, and not the remote or consequential damages, should 
be considered. The towage, costs of materials and repairs to make the vessel a 
good as before, and her expenses while undergoing repairs are the elements of 
damage to be estimated by the court, and not the supposed loss of profits. ar 
v. Coudry, 1 Howard, 35; Myers v. Perry, 1 An. 375. 

It was probably in the power of the plaintiff to produce his bills for 
and repairs, and thus show the actual injury sustained by him. Instead of 
he has chosen to rely upon the opinions of witnesses who saw the schooner, po 
of the plaintiff's witnesses supposes the total damage to have been $350, 
another that the carpenter’s work would be worth $150; while one of the defer 
dant’s witnesses, a ship carpenter, says he would have repaired her arid a 
materials for $90. 

Under this evidence, we do not think that more than $200 dollars shoud Ye 
allowed. 


ake 


It is, therefore, ordered, that the principal sum awarded to the plaintiff as pee 
ages be reduced from three hundred and sixty-eight dollars to two hundred dot 


lars, and that, as thus amended, the judgment of the District Court be affirmed, : 


the plaintiff to pay the costs of this appeal. 
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Honoré Désean v. Exvizaperu Srity et al. 


If thé order granting an appeal does not mention the return day, and the appeal is filed after the next — 
return day had passed, the appeal will be dismissed. 
EE Raf tho Suqreme Court to notice, ex officio, irregularities in the proceedings of the court 


below. 


PPEAL from the District Court of the Parish of St. Landry, Dupré, J. 
Dupré & Garland, for plaintiff. Swayze & Moore, for defendant and appel- 
lant. 

Merricx, ©. J. This suit is brought to recover the price of a tract of land. 

. The defendant alleged that the title to a part of the land was in one Berand, and 
for a deduction in the price. Plaintiff amended and caused the heirs of 
the vendor of the intestate to be cited in warranty, including Berand. 

Berand alleged title in himself. Defendant amended, pleading prescription. 
“Judgment was rendered at the November term, 1856, allowing defendant a 
redaction in the price, giving plaintiff judgment against defendant for the residue, 
and a judgment over against the warrantors for such diminution and recognizing 

s title. 
fhe order for an appeal made 29th November, 1856, does not mention on 
whose motion it was made, and it is as follows, viz: 

“ Honoré Déjean, Administrator, v. Elizabeth Stilly et al—No. 7374. 

“Appeal granted, if devolutive, by furnishing bond in the sum of one hundred 
and fifty dollars ; if suspensive, in the sum fixed by law.” 

Tt was the duty of the District Judge to mention the return day of the appeal, 
ind fix the same for the third Monday of August, 1856. ©. P. 574 and 583; 

* Acts 1856, p. 72. 
“The vague order allowing the appeal (if it had any validity at all) had refer- 
ence to the next return day for the Supreme Court in this District, viz: the 
third Monday of August, 1857. 

It was therefore irregular to execute the appeal bond after the return day, and 
file the appeal on the second day of the subsequent term, viz, Aug. 17, 1858. 

The plaintiff and defendant alone have appeared in this court and filed briefs. 
The plaintiff's counsel contends that he is entitled to judgment either naaiaet the 
defendant or the warrantors, for the amount in dispute. 

It is, therefore, evident that the warrantors are necessary parties to the appeal. 
They were not bound to attend at the present term of the court, and in the 
absence of notice we cannot permit their rights to be prejudiced. 

¢ We consider it our duty to notice, ex officio, the irregularity in the proceedings, 
bE and to order the appeal to be dismissed. . 

: It is, therefore, ordered, adjudged and decreed, that the appeal in this case be 
"|. . dismissed at the costs of the appellant. 
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Epwarp Lapiante v. P. P. Briant, Agent, et-al. 


The general mandate to the husband, to act as agent for the wife separated in property from 
fers upon him only a power of administration; he must have an express and special 
acknowledge a debt, or to draw or indorse bills of exchange or promissory notes. 


PPEAL from the District Court of the Parish of St. Martin, Martel, Pi 
Martin Voorhies, for plaintiff. Simon & Gary, for defendants a 
lants. 

Coiz, J. This is a suit on a promissory note executed in favor of the ale 
tiff, by the defendant, P. P. Briant, as the agent of his wife, Clara Fuselier, 

There was judgment against Briant, as agent, and against his wife 
They have appealed. 

It is established, that a separation of property has existed between the partig 
since 1843. 

The first question that arises is, was Briani authorized to sign the note, ag 
agent of his wife. 

The ‘whole evidence on the extent of the mandate vested in him by his wii 
as follows : 

Judge Simon testifies “ that he saw P. P. Briant act as agent of his wile 
acts or deeds relative to the property belonging to his wife; that he was 
employed through P. P. Briant to represent his wife in this case.” 

J. A. Deblanc testifies “ that he is the Sheriff of the parish, and that for | 
last ten years P. P. Briant has been notoriously insolvent ; that he has 
received drafts drawn by P. P. Briant, as agent of his wife, without her si 
the same, for the payment of her taxes ; and that he acts generally as such in < 
administration of her property and plantation.” 

In the act of compromise between the widow Jacques P. Briant and the 
dants, it is declared, that the husband, P. P. Briant had administered or con 
ducted a plantation, in which his wife had an interest. 

The words used in the act are “ L’habitation qui jusqu’a ce jour a été gérée 
par le sieur Pierre Paul Briant.” 

The mandate to the husband, for the purpose of acting as agent of his wife, in 
acts or deeds relative to her property, does not embody the authority to acknowl 
edge a debt, or to draw or endorse bills of exchange, or promissory notes. 

The power to draw drafts, for the payment of taxes, does not include the gene 
ral authority to acknowledge any other debts but those arising from taxes ; orto 
execute drafts, notes, or bills of exchange for any other liabilities of the principal, 
save those of taxes. 

The authority to conduct or administer a plantation does not authorize 
agent to acknowledge debts or execute written obligations binding upon 
principal. 


"age 


“ The principal is bound to execute the engagements contracted by the ots . 


ney, conformably to the power confided to him. For any thing further, he is not 
bound, except in so far as he has expressly ratified it.” ©. C., Art. 2990. 


“ A mandate conceived in general terms, confers only a power of administra 
tion ; thus the power must be express and special to acknowledge a debt, ort 
draw or indorse bills of exchange or promissory notes.” C. C. 2965, 2966. | | — 
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~_g: Was the consideration of the note for the household expenses of defendants, 


the education of their children, or the separate estate of the wife. ©. C. 2409. 

_ Phe account is in evidence for which the note was given; and is made out in 
the name of P. P. Briant, and not in that of his wife. It consists of several 
items, amounting in all to $504 05. 

“Whe consideration of the following items is not shown, to wit: 4 notes, total 
amount $768 20; account of Madam Lassaline Briant, $115 30; Sabatier, 
$53 50; Hardy, $5 00. 

It is alleged, that the account of Madam Briant was pear by the wife of 
P’ P. Briant, in the settlement before mentioned ; but we can find no te 
of it therein. 

The preceding items cannot be allowed, as it is not shown they are debts 
created personally by the wife, or for the household expenses of defendants, the 
education of their children, or the separate estate of the wife. 

The goods purchased at the store of plaintiff, for $162 05, must be paid by the 
wife. 

The bill of these, which is one of the items in the general account, is for such 
articles as are usually purchased for the use of families. It is also established, 
Mrs. P. P. Briant was in the habit of purchasing goods at the store of plaintiff, 
about the time this store account commenced, and that she had an open account 
therein at that epoch, and that her husband is insolvent. 

If she had an account different from this, it was her duty to have proved it. 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoided 
and reversed ; it is further ordered and decreed, that plaintiff recover of defen- 
dant, Clara Fuselier, wife of P. P. Briant, and separated in property from him, 
one hundred and sixty-two dollars and five cents ($162 05) with eight per cent. 
interest thereon from the first of April, 1856, till paid, and the costs of the lower 
court; it is further decreed, that plaintiff pay the costs of appeal, and that the 
rights of plaintiff, if any he may have, be reserved against the defendant, P. P. 
Briant. 


Epmonp Laparovse v. Lorenzo C. Rice. 


The 32d section of the Act of 1806, called the Black Code, justifies the firing upon ranaway slaves who 
are armed, or who, when pursued, refuse to surrender, avoiding, however, if possible, the killing of 
them. 

If, however, the slave be killed, the homicide is a consequence of the permission to fire upon him, and 
the party killing him cannot be held liable for the value of the slave killed. 


PPEAL from the District Court of the Parish of Vermillion, Voorhies, J. 
DeBlanc & Fuselier, for plaintiff and appellant. C. H. & E. C. Mouton, 

and D. O'Bryan, for defendant. 

Corz J. This suit is instituted to recover the value of the slave “ Plant,” the 
property of plaintiff, on the ground that he was illegally killed by defendant. 

The judgment was for defendant, and plaintiff has appealed. 

The Act of 1855, relative to slaves and free colored persons, having been de- 
clared unconstitutional ; and the Act of 1857, relative to slaves, not having been 
in force at the time of the killing of the slave, the decision of this cause must de- 








Laranovas pend upon the effect of the Act of 1806. Session Acts, p. 150; 
Rice. 
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Curry’s Digest, p. 49. a q a 
The 32d section of said Act provides, that “If any slave shall be found abe 4:3 
from the house or dwelling, or where his usual place of working or residencejs “Bree 

without some white person accompanying him, and shall refuse to submit himesit 
to the examination of any freeholder, the said freeholder shall be pe } When: 
seize and correct the said slave as aforesaid ; and if the said slave should ty A << 
or attempt to make his escape, the said inhabitant is hereby authorised to but d 
use of arms, but at all events avoiding the killing of said slave, but : been 
said slave assault and strike the said inhabitant, he is lawfully sae io 
him.” ek ong on 
This section is substantially the same as the 65th section of the said Act not t 
1855. Session Acts, 386. mr 
The 35th section of the Act of 1806 declares, that “It shall and may be law an 
ful to fire upon runaway negroes, who may be armed, and upon those wheat Code 
pursued, shall refuse to surrender.” Where 
This section does not differ materially from the 41st section of the Act of 1853, ei 
relative to slaves. Session Acts, 233. i P 
It is established, that the deceased slave was in the habit of running away, 4 A 


the act of sale to the plaintiff, it is stated he had run away several times, He for d 
was sold with full guaranty, except the vice of running away. nig 

It is admitted that plaintiff lives about 45 or 50 miles distant from —— 
where the slave was shot. 

The testimony shows, that defendant is a planter and slave-holder, and vein 
the neighborhood where the slave was killed. no 

It appears that defendant and one Merriman were nade for some roams 
negroes. M 

Merriman testifies thus : “ When we came across this boy he was in a thik” 
palmetto swamp—he had a camp ; there was a large quantity of provisions there 
He ran, but picked up a belt, before running, to which was attached a sea 
I ordered him to stop three times, and hollowed as loud as I could ; I was ag 
more than twenty or twenty-five steps from him. So did defendant order him # 
stop. We were both afoot and had no dogs. If he had gone ten feet — 
would have been out of sight. He was shot in the butt.” 4 

The left arm of the slave was also struck by the discharge of the gun, 
broken. 7 

The defendant is, under the circumstances, justified by the law. 

The object of the law is not that runaway negroes, who are armed, or who; whe” 
pursued, shall refuse to surrender, shall be killed. It authorises the firing upon 
them, avoiding, however, if possible, to kill them. ae vent 

Unless there are particular reasons why a runaway slave attempting to eseapey the t 
should be at once wounded, the policy of the law, humanity, and a just reganite §  depr 














the interests of slave-holders require that the gun should not be aimed at all s 
but that it should be discharged for the purpose of inducing him to stop. case 

When this is ineffectual, and it becomes necessary to fire upon him tof of ti 
his escape, then the pursuer ought not to try to give him a mortal ven If 
merely to cripple him, so as to arrest his flight. q wy 

If, however, the slave be killed, the homicide is a consequence of the pe mf caus 
to fire upon him. Duperrier v. Dautrive, 12 An. 665. eR Coby: 


Judgment affirmed, with costs of appeal. te that 
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t aisaenien or Moses Lippett ». M. E. Rocker and A. C. Kirxianp et als. 





When. a party sells the right of way across a tract of land which is mortgaged, the vendee has a 
right to demand security from eviction, before paying the price agreed on. 

he failure to reinscribo a mortgage after the lapse of ten years, does not extinguish the mortgage, 
put destroys the effect of the inscription, and gives a superior rank to those mortgages which have 
been inscribed since its first registry. 

2 The effect. of the inscription of mortgages is to prevent third parties from obtaining mortgages supe- 

ie rior in rank to those previously registered. 

eh The meaning of that portion of Article 3333 of Civil Code, which declares that their effect ceases, is 

if not that the effect of the mortgage ceases, but the effect of the inscription. 
¥ If no reinscription of a mortgage is made after the lapse of ten years, a party who gives a second 

‘ mortgage to one, without informing him of the first mortgage which bas not been reinscribed, is NO 


a guilty of the fraud contemplated, or responsible for the damages allowed by Article 3329 of the Civil 
i) Code. 

£% Where property bearing fruits is sold, the vendee cannot avoid the payment of interest even when he 
; has aright to require security against eviction, unless he makes a tender or deposit of the price. 

ly 


PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
H. C. Wilson and A. L. Tucker, for plaintiff and appellant. J. G. Olivier, 


e for defendants. 
Corz, J. The plaintiffs, in their capacity of testamentary executors of Moses 
e Liddell’s estate, sue for the recovery of the last installment of the price of a plan- 


tation, sold by the deceased Moses Liddell to the defendants. 

It consisted of two distinct tracts, one the principal plantation, the other wooded, 
and plaintiff agreed in the act of sale to give the right of way or passage from 
the one tract to the other. , 

Plaintiffs have purchased the right of way, consisting of the space of thirty 
feet, over the Loisel tract, which intervenes between the main plantation and the 
land of plaintiff, and tendered it to defendants. The title of this right of way 
has been made in the name of the latter. 

A right of way had been previously designated, from the junction of the Loisel 
tract with that of plaintiff, along the line of the latter to the woodland tract ; so 
that now the right of way is perfect between the two parcels of land purchased 
by defendants. 

The payment of. the last note, now sued upon, is resisted in this court on the 
ground, that the Loisel tract, across which the right of way has been granted, is 
affected with mortgages ; and, therefore, the vendor of this right of way cannot 
give a complete, absolute and unincumbered title. 

Art. 746 of the Code provides, that an estate being mortgaged does not pre- 
vent the owner from establishing servitudes on it, saving always to the creditor 
the right of demanding his debt, if the establishment of the servitude evidently 
depreciates the value of the estate, or of causing the estate to be sold as free from 
all servitudes ; but the person who has acquired the servitude, shall have in such 
case his action for the restitution of the value of the servitudes against the owner 
of the estate. 

If the Loisel tract thus mortgaged belonged to plaintiff, who offered a right of 
way across it, defendant could not successfully demand its absolute rejection ; be- 
cause the right to establish a servitude upon mortgaged property, is authorized 
by Art. 746, and defendant could not claim a more perfect right of way, than 
that which is provided by law. 
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Neither can defendants object to mortgages on the land, comprising }, 
of way, when granted by the owner of the Loisel tract; for they knew af 
time of the sale, that this land was not the property of plaintiff, and if he g 
them a passage between their tracts of land, he would be obliged to purchas 
of the proprietor of the Loisel tract. 

It is immaterial to defendants whether the passage is donated on the la 
plaintiff or on that of a third party, and the existence of mortgages on the la 
the latter, across which the right of way is given, is no more a legal re : 
its absolute rejection, than if the passage were designated across the proy _ 
the party who has obligated himself to grant it. 

Even conceding that the land upon which the right of way is located, my 
hereafter be sold free from the servitude, in satisfaction of the mortgages, still 
is not certain that the defendants would lose the right of way, for Art. 699 of fie 
Code declares that : When the place for the passage is once fixed, he to whom the 

servitude has been granted, cannot change it, but he who owes his servitude may 
change it from one place to another, in order that it may be less inconvenient tp 
him, provided that it afford the same facility to the proprietor of the servitude, 

The vendor of the right of passage to the defendants is, under this Arti, 
entitled to change it from one place to another, if the latter afford the same < 
ty to defendants. 

The plaintiffs are, however, obliged to furnish security, to guaranty the defe, 
dants against the danger arising from the mortgages on the land upon which the 
right of servitude is granted. 

The right of way was granted in the sale, and the plaintiffs guaranteed = 
petual enjoyment to the defendants. 

Art. 746 of the Code does not liberate plaintiffs from the obligation to fori 
security, for although it permits the owner of mortgaged land to grant servitades 
upon it, still this article more particularly refers to the right of granting the 
vitude in despite of the mortgages of third parties. It does not oblige a 
















entitled to a servitude, to accept it on land which is mortgaged, as the 
is liable to be extinguished by the sale of the property, unless the person 
the servitude furnishes security against its loss. 

This Article declares the right of the owner of mortgaged property to grat 
the servitude. 

In such a case, the obligee pays for the servitude according to the dangeréf 
eviction, or exacts security. The condition upon which he accepts it, is deter 
mined by himself. This Article does not oblige the obligee to accept a servitulle 
upon hypothecated land, without exacting security. It merely grants the a 
lege of giving such survitude, leaving it to the contracting parties to fix 
terms upon which it shall be given and accepted. 

In the case at bar, plaintiff guaranteed the right to a passage — 
tracts of land sold to defendants. He offers a passage bought by him of a = 
party for their benefit. It is affected with mortgages; the right of passage 
hereafter to be extinguished ; they are therefore entitled to require security. 

Art. 2535 of the Code provides that : If the buyer is disquieted in his por 
session, or has just reason to fear that he shall be disquieted by an action of moth» 
gage, or by any other claim, he may suspend the payment of the price, until 
seller has restored him to quiet possession, unless the seller prefer to give sec 

The defendants bought the right of way, and they cannot refuse to pay 
a right.of way is given upon land not subject to any mortgage, if the pl 
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are willing to give security. The right of way is a part of the property sold, mom 
and plaintifls have the same privilege to exact payment after having furnished § Rvoxsn. 
security against the danger of eviction from it, as they would have, after having 
ity against the danger of eviction from any other part of the estate sold. 
In this court, the defendants plead the prescription of ten years against the 
effoct of the mortgage, and alleged that the mortgage, securing the note sued 
upon, is prescribed, because more than ten years have elapsed since its inscription. 
__ This plea is submitted to be tried upon the face of the record. 
Conceding that more than ten years have expired since the inscription of the 
mortgage, this docs not destroy its effect between the contracting parties, in such 
manner as to extinguish it. 
_ The failure to reinscribe after ten years, gives a superior rank to those who 
have inscribed their mortgages, after the expiration of the ten years, since the 
registry in favor of other parties was made, and destroys the effect of inscription 
of the mortgage. CO. C. 3333. 
The effect of the inscription of a mortgage, is to prevent third parties from 
obtaining, by inscription, mortgages superior in rank to those previously regis- 
tered. 
When, then, the mortgage is not reinscribed, its former inscription, after the 
expiration of ten years, cannot prevent subsequent mortgages, which are regis- 
tered, from having a superior rank to the mortgage first registered. 
The signification of that part of Art. 3333 of the Code, which declares that 
« their effect ceases,” is not that the effect of the mortgage ceases, but the effect 
of the inscription. ‘The French translation of this Article elucidates its meaning : 
“Les inscriptions conservent l’hypothéque et le privilége pendant dix années & 
compter da jour de leur date ; leur effet cesse, méme contre les parties contrac- 
tantes, si ces inscriptions n’ont été renouvellées avant l’expiration de ce délai, de 
la méme maniére qu’elles ont été prises.” 
The effect produced by the inscription between the contracting parties is re- 
ferred to in the Article 3329 of the Code, which declares that: If a person who 
has given a mortgage on his property, takes advantage of the neglect to register 
the mortgage, and engages the same property afterwards to another person, with- 
out informing him of the first mortgage, he shall be considered guilty of fraud, 
and shall be subject to such damages towards the party suffering thereby, as the 
nature of the case may require. 
If no reinscription be made at the termination of ten years, a party who gives 
asecond mortgage to one, without informing him of the first mortgage, is not 
considered guilty of fraud, and is not subject to damages, and thus the effect of 
the first inscription ceases. f 
After the expiration of ten years the mortgagees have the right to reinscribe, ow 
subject in rank to those creditors who have inscribed their mortgages before the 
prior mortgagees have been reinscribed, and after the ten years had expired within 
which they were obliged to have reinscribed their mortgages. 2 An. 100, Shep. 
herd y, Orleans Cotton Press Company. 
Defendants contend, that if they be held liable, they are not responsible for 
interest on the note. If they had wished to avoid the interest, they ought to 
have made a tender or deposit of the amount of the note. They cannot enjoy 
the fruits of the land without paying interest on the price due. 
The judgment of the District Judge rejected the demand of plaintiff, as in 
case of nonsuit. 
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court’be avoided and reversed, and that the plaintiffs recover of the defend, 
three thousand two hundred and fifty dollars, with interest thereon, at the rates 
eight per centum from the lst of March, 1849, until paid, and the costs of } 
courts. 

It is further ordered and decreed, that the mortgage existing on they 
described in the petition, sold on the 3lst of March, 1846, by Moses Liddadl 
defendants, be recognized, and that the said property be sold according to law ty 
satisfy the jadgment rendered in this case. 

It is further ordered and decreed, that no execution issue in this case nal 
plaintiffs shall have furnished their bond, with one or more solvent securities, in 
the amount of the note, for which judgment is given in this suit, with inter 
thereon to the time of executing the bond, payable to the defendants, their 
assigns or representatives, and until the said bond be approved by the 
the District Court setting in and for the parish of St. Mary. 
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‘ Epwarp M. Mutiarp v. Sosratye N. Ricuarp. m 


To sustain a possessory action, it is incumbent upon the plaintiff to prove that he had the real ang 
actual possession of the property at the instant when the disturbance occurred, and that he hay 
suffered a real disturbance either in fact or in law, within a year before the suit was brought, — 

A transferee of a preemption claim to a quarter section of land belonging to the United States, unsur. 
veyed and undefined, except that his transferor in the deed locates it in a certain township, giving 
him no limits, can have no civil or constructive possession under such a transfer ; he easel 
by inch only so far as he cultivates and encloses. i] 


PPEAL from the District Court of the Parish of St. Landry. Martd,d. 
J. H. Overton, for plaintiff and appellant. C. H. Mouton, for defendant, _ 

Srorrorp, J. This is a possessory action relative toa tract of land. Them 
was a judgment for the defendant, and the plaintiff has appealed. 

The view we have taken of the case renders it unnecessary to notice the bills 
of exceptions. 2 

It was incumbent upon the plaintiff to prove that he had the real and actual 
possession of the property at the instant when the disturbance occurred, & mem 
civil or legal possession not being sufficient, and that he had suffered a real dis 
turbance either in fact or in law, within a year before suit was brought. CO. P.Ad 

The evidence fails to show these necessary facts. The plaintiff possesses the 
land claimed by him, not as owner in presenti, but as the transferee of a rightal 
preémption to a quarter section of land belonging to the United States Gover 
ment, unsurveyed and undefined, except that his transferor stated in the deed that 
it was situated “on the Bayou Bourbeux, in the woods adjoining the praitie 
Grand Coteau, in Township No. 7, south of Range No. 4 East.” This title gave 
him no limits. He can have no constructive or civil possession under it. He 
possesses inch by inch only so far as he cultivates and encloses. 

Now, it does not appear that the defendant has, within a year before suit 
brought, disturbed the plaintiff in his possession of any land then under enclosure 
or cultivation by him. 

The judgment in favor of the defendant is, therefore, affirmed, with costs. 


It is, therefore, ordered, adjudged and decreed, that the judgment of the lous | 
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© Tage Srate v. Georce Warre and Crarence Warp. 





the defendants were indicted for inflicting inhuman and cruel treatment on a slave, the property of one 
bn of them—Held: That the sections of the Act of the Legislature of 1806, called the Black Code, under 
j 23 which the indictment was framed, are not repealed by the Act of 1855 relative to crimes and offen- 
Ly ees, nor by the Act of 1857 relative to slaves. 
a the terms conviction and offence used in the Act, imply a prosecution by information or indictment, 
the and not a proceeding by suit to recover a fine. 
sin The appellate court has no power to reverse the judgment of the lower court on the ground, that 
the jury disregarded the instructions of the Judge. 




























’ PPEAL from the District Court of the Parish of St. Martin, Voorhies, J. 
P. D. Hardy, for plaintiff. DeBlanc & Fusilier, for defendants and appel- 
lants. 

Merrtox, C. J. This is an indictment under the sixteenth and seventeenth 
sections of the section forty-one of the Act of 1806, called the Black Code. 
Bullard § Curry, p. 61. A fine of $400 was imposed upon the defendant, White, 
and he appeals. 

The indictment was found on the 6th of May, 1857, and charges the offence on 
the 27th day of November of the same year (1857). 

No bill of exception having been taken to the admission of the declarations 
of Ward, in evidence or the charge of the Judge in reference to them, we are 
without power to reverse the judgment of the lower court on that account, 'al- 
though the jury may have disregarded such instructions. The District Judge 
had the power, and it was his duty to grant a new trial, if he thought the verdict 
of the jury was against the law and the evidence. 

The defendant did not object to the indictment before the jurors were sworn, 
and as time was not of the essence of the offence, we must presume that an of- 
fence committed before the finding of the indictment and not barred by the sta- 
tute of limitations, was proven. Act 1855, p. 175, sec. 17 and 18. 

We are of the opinion that the offence charged in the indictment, was not 
repealed by the Act of 1855 relative to crimes and offences, (Acts 1855, p. 131,) 
nor by the Act relative te slaves of 1857, p. 229. No section in either of those 
Acts treats of the subject-matter of the sections No. 16 and 17 of sec. 41 of the 
Act of 1806, nor are they in conflict with the same. Neither are we prepared 
to say, with reference to these two statutes, that the Legislature intended us to 
look elsewhere for the subject-matter of them, than in the body of the Acts them- 
selves. 

We know no law which requires the prosecution under these sections of the 
Act of 1806 to be conducted as a civil suit. On the contrary, we think that 
the terms, conviction and offence, used in them, imply a prosecution by informa- 
tion or indictment. Moreover, the first offence specified in section 16, viz, the 
offence of killing the slave of another, could be prosecuted in no other manner. 
Const. 1852, Art. 103. The case of the State v. Linton, 3 Rob. 55, is not in 
conflict with these views. 

Judgment affirmed. 
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Heirs or Leurroy Provost v. CeLestine Provost, Widow, it 

Where a will was probated before the Clerk of the District Court, and an order granted that ie 
executed, recorded and deposited in the Clerk’s office—Held : That such a decree is not 
upon the heirs not cited, and that when set up as a muniment of title against their claims to 
belonging to their inheritance, the validity of the will thus probated may be called in ony 
them collaterally. 

Where the following disposition was contained in a will, viz : ‘* I give and bequeath to my beloved wij 
plantation upon which Ireside, and the following slaves, dc., éc. I further will, that upon the demi 
of my said wife, that the property bequeathed her return to my brothers and sisters and be equally 
between them.’’—Held : That such a disposition is a prohibited substitution—null even as to the 
and that the prohibition contained in Article 1507 of the C. C., being in the interest of public order, 
bequest clashing with it is an absolute nullity, incurable by the prescription of five years. *y 


PPEAL from the District Court of the Parish of St. Mary, Voorhies, J, . 
DeBlanc & Fuselier, for plaintiffs. Henry Gibbon, for defendant —_ 
pellant. 

Sporrorp, J. The plaintiffs aver that they and their brother Edward fe 
are the sole heirs at law of Leufroy Provost, who died in the parish of St, Mary 
in 1849 ; that his widow, the defendant, has taken possession of the property of 
his succession, as described in an inventory annexed to the petition, and has 


reaped the fruits thereof since his death ; and that they are entitled to recover _ 
the said property from her, and also its revenues, which are worth $1200pe 


annum. ‘They pray for a decree accordingly. 

The defendant answers that she holds the said property, as owner, by virtansl 
her husband’s last will, which has not been set aside by any judgment or deere 
of court, and if the said will be ineffective to transfer to her the property, she 
nevertheless, holds it by good title in her own right, as partner in community 
with her late husband, being absolutely owner of one-half, and, by law, usm 
fructuary of the other half. She also pleads the prescription of five and te 
years. 

The judgment recognized the legal heirs of Leufroy Provost as the owners of 
all his separate property left in the succession, and of one-half of the community; 
reserving all other matters for adjudication on the liquidation of the estate. 

The defendant has appealed. 

Her counsel makes but two points in this court: first, that the will haiag 
been admitted to probate, and its execution ordered by a competent court, must 
have its effect until set aside by a direct action, and cannot be questioned gob 
laterally ; and, secondly, that the defendant's possession under a will thus pro 
bated entitles her to avail herself of the prescription of five years, as to the slaves 
and other effects, the plaintiffs’ claim to the lands having been relinquished. 

I. The will was probated ex parte before the Clerk of the District Court upon 
the same day that it was first presented. The order was that it be executed, 
recorded and deposited in the Clerk’s office. No opposition was made to the 


probate, and, so far as appears, no notice was given to these plaintiffs. ay ® 

It is perfectly well settled, that such a decree is not conclusive upon the heirs — 
not cited, and that, when set up as a muniment of title against their claimfer — 
property belonging to their inheritance, the validity of a will thus probated may 
be called in question by them collaterally. In Sophie vy. Duplessis, 2 An. 725,it — 
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was said that “ the decree of the probate court ordering a will to be executed, —Pnovosr 

4¥ goes not amount to a judgment binding upon those who are not parties to it; — Provosr. 
and that, notwithstanding such order, when the will is offered as the title in virtue 
of which property is claimed or withheld, its validity may be inquired into.” 
The court, in that case, added that they were not prepared to say that the mere 
order of the Judge for the execution of a will has the effect of a judgment, binding 
even upon those at whose instance it was made, so far as to conclude them from 
subsequently contesting the validity of the will, unless upon the probate the ques- 
tion of its validity was expressly put at issue.” See also Succession of Dupuy, 
4 An. 572,; Succession of Duplessis, 10 Rob. 196 ; Rachal v. Rachal, 1 Rob. 116 ; 
Robert v. Allier, 17 La. 14; O’Donnegan v. Knox, 11 La. 388 ; Aubert v. Aubert, 
6 An. 104. 

Il. The will has a patent nullity upon its face. “I give and bequeath unto 
my beloved wife, Celestine Irma Provost, the plantation upon which I reside, and 
the following slaves, &c., &c. I further will, that upon the demise of my said 
wile, Celestine Irma Provost, that the property bequeathed her return to my 
brothers and sisters and be equally divided between them.” This disposition is 
the origin and basis of defendant's title. It is manifestly a prohibited substitu- 
tion—null even-as to the legatee. ©. 0.1507. And the prohibition contained 
in that Article being in the interest of public order, the bequest clashing with it 
is an absolute nullity, incurable by the prescription of five years. Lagrange v. 
Barré, 11 Rob. 312; Vaughan v. Christine, 3 An. 329. The Article 3507 of the 
Code is, therefore, inapplicable to this case. And the ex parte order of the Clerk 
of the District Court for the execution and registry of the will, upon which there 
was no contestation, does not transform what is absolutely null into a just title, 
which will support the prescription of five years. The defendant can not change 

- the nature and origin of her possession. She holds only by a title void upon its 
face. 

We express no opinion as to the applicability of the prescription of five years 
(C. C.3507) to any other nullities in a will than such an absolute nullity as is 
involved in a prohibited substitution, because this seems to be the only point at 
issue in the present case. 

The plaintiffs have prayed for an amendment of the judgment, so as to award 
) to them the fruits and revenues of the property while in defendant’s possession. 
The evidence upon this subject is too vague, and the District Judge in his decree 
has reserved these matters for future adjustment, upon the filing of a proper ac- 
count, showing the nature of the property and its revenues. The right of the 
widow to the usufruct of the half of the community inherited by the plaintiffs 
must also be considered as reserved by the judgment. 

The judgment of the District Court is, therefore, affirmed, without prejudice 
to the questions of revenues and community rights, the appellant paying the costs 
of appeal. 

Merrick, C.J. I concur in the opinion of Mr. Justice Spofford as applicable 
tothe present case. But, in order to prevent any misconception, I think it pru- 
dent to say, that when a will is once admitted to probate it creates, prima facie, 
the presumption of the correctness of such probate, and the party who attacks it, 
whether directly or indirectly, must defeat such presumption by some sufficient 
proof. And that prescription, under Article 3507 may, in a proper case, protect 
a party holding under a will so admitted to probate, but where a legatee claims 
under dispositions in a will which are absolutely null, (as in this case, by reason 
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SUPREME COURT OF LOUISIANA, 
of the substitution,) the prescription of five years cannot apply, because the 4 
with which the decree invests the legatee is itself invalid. 

The probate of the will ex parte could only give validity to such disp ; 
in a will as were not in violation of the prohibitions of law and the settled p 


of the State. And this is what I understand my colleagues to have expre diy 
other words. Te 
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Perer W. Hennecin v. Thomas W. Witcoxon. 


A partner cannot sue his copartner, even after the dissolution, for special items advanced to the part. 
nership—his action is for an account and settlement of the partnership affairs, or, if a settlement hag 
been made, for the balance shown to be due to him by such settlement. 


PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
J. W. Walker, for plaintiff and appellant. J. G. & A. Olivier, for defend. 
ant. 

Sporrorp, J. The plaintiff sued to recover of defendant certain sums of 
alleged to have been advanced for the steamboat Huron, whilst owned and ry 
by them in partnership ; he also claimed the surrender of a note for $1500, give 
by him to defendant as part of the purchase price, which the latter, after the 
wreck of the boat, agreed to restore, in consideration of a sale by plaintiff to the 
defendant, of his half of the wreck. 

Besides, there was a demand for damages, of which there is no proof, and whidt 
appears to have been abandoned. 

The plaintiff had judgment only for the return of the $1500 note, and all costs; 
he has appealed for the purpose of testing the validity of an exception pleaded ia 
the answer to that portion of his demand which relates to the sums said to have 
been advanced for the use of the partnership. 

It is very clear that a partner cannot in general sue his copartner, even after 
the dissolution, for special items advanced to the partnership—his action is for 
an account and settlement of the partnership affairs, or, if a settlement has bem 
made, for the balance shown to be due by such settlement. » 

The plaintiff seeks to escape the rule in this case, by averring that the saledf 
his share of the wreck to his copartner, which put an end to the partnership, im 
posed upon the latter, by operation of law, the duty of paying all the boat’s debts, 
including the plawntiff’s alleged advances. This proposition cannot be male 
tained. 

He farther alleges a special stipulation on the part of defendant at the time he 








bought plaintiff’s share of the wreck, to pay him the amount of his advances. 
The only proof upon this subject is that of the witness, Cannon, who says 
as well as he recollects, Captain Wilcoxon was fo pay Hennegin thirteen h ; 
and odd dollars, return the $1500 note, and pay all the liabilities of the boat, i 
consideration of the sale of half the wreck, which sale this witness wrote. Aside 
from improbabilities, patent upon this testimony, we may remark that the written i 


act speaks of the return of the plaintiff ’s note for $1500, as the only consideration | 


of the sale; and that another of plaintiff’s witnesses, present at the sale te 
collects nothing of the assumpait testified to by Capt. Cannon, so that the cove 
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pay over $1300 is testified to by but a single witness, whose account, so 
: pel corroborated, is contradicted by the circumstances in evidence. 
| There is no error in the judgment to the prejudice of the plaintiff and appel- 















. om appellee tendered the note claimed by plaintiff, in his answer filed J aly 3d, 
1855, and he contends that all costs subsequent to that date should be paid by the 

iff, who failed in all other portions of his demand. We think the amend- 
ment prayed. for by the appellee in this particular should not be allowed, for it 
doesnot appear that the defendant also made a tender of the costs upto that 


date. 
Judgment affirmed. 
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Mavunset Warre v. T. C. Anperson & Co. 


Aparty, after having-moved for the homologation of a report made by auditors, cannot go behind the 
same and demand judgment for matters submitted to them, but not allowed by their report. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
Lewis & Porter, for plaintiff and appellant. J. E. King and J. H. Overton, 
for defendants. . , 
Merzicx, OC. J. This suit was originally commenced upon two drafts drawn 
by defendants on Maunsel White & Co., in favor of Hudson. & Robertson, and 
taken up by plaintiff. 
Defendants in their answer alleged that there were large commercial transac- 
tions between plaintiff and defendants, and that the plaintiff is indebted to them 
in the sum of $5,000, on the settlement of accounts, 
They interrogated the plaintiff on facts and articles. Plaintiff answered that 
he had taken no active concern in the affairs of the firm of Maunsel White & Co. 
for some time previous to their suspension, and therefore, could not answer posi- 
tively, but he annexed an account taken from the books, which he considered 
correct, showing an additional indebtedness by defendants to the firm of Maun- 
sl White & Co. (with the liquidation of which firm plaintiff is charged) of 
$17,163 55. 
Plaintiff then amended, by claiming this additional sum of the defendants in 
solido, and by reference to the original petition, as commercial partners. 
The matters in dispute were referred to auditors who reported a balance in 
favor of the plaintiff of $9,506 00. 
The plaintiff took a rule upon the defendants to show cause why the report of 
the auditors should not be homologated. They filed an opposition to the account 
: stated by the auditors, and on a trial of the same, the District Court deducted 
: certain items with which defendants were charged, added an item not contested, 
ba 
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and rendered judgment in favor of defendants for $973 38, and plaintiff 


We think plaintiff, after having moved the homologation of the auditors’ 
report, tannot now go behind the same and demand judgment for matters sub- 
mitted to them, but not allowed by the report. St. Romain v. Robeson, 12 Rob. 
73 






SUPREME COURT OF LOUISIANA, 


196. We shall, therefore, confine our investigations to the items all 
defendants by the District Court and deducted from the balance found} 
auditors, and will briefly consider them in their order. 

1. The first item allowed by the District Judge as a credit, is one of 
errors in the account current stated January 31st, 1852, from which the ; 
take the balance upon which they principally predicate their account. =~ 

We cannot say that the District Judge erred in allowing defendant a credit fy 
this sum. It would seem that the sums composing it were paid by defendants, 
and erroneously figure in the account. 

2. The District Judge correctly allowed defendants a credit for Charles led 
draft accepted by Maunsel White & Co. for $1570, and held by defendants, 

3. The item of $1040 carried from one side of the account to the other, apg 
thus credited as $2080 to defendants, we think should be simply deducted from 
the balance. 

In the account annexed by plaintiff to his answers to the interrogatories, he hag 
allowed defendants a credit for the sum of $1040. But if the debt paid were the 
debt of defendants, as it seems, justice will be done by simply deducting it from 
the balance found by the auditors. 

4, 5. We cannot find that the auditors have charged the defendants with the 
draft in favor of Wolf & Bishop for $1000, and the draft in favor of Corning 
Co. for $807 45, both taken up by defendants. Nor were they carried into the 
account prior to January 31st, 1852, when the balance of $13,519 67 was stated 
by Mauusel White & Co. as due defendants. 

6. The next item rejected from the auditors’ report was an individual draft of 
Thomas C. Anderson, given as the price of certain negroes bought of a neg 
trader. The suit is against the defendants, as commercial co-partners, and 
have excepted to its introduction. If the defendants are indebted to the mer 
under the pleadings, it is in virtue of their dealings and contracts as commercial 
co-partners. The pleadings do not contemplate a suit upon the several or inde 
vidual contracts of either of the partners. The item was properly excluded, 
leaving the plaintiff to his recourse against Thomas C. Anderson individual. 
We come now to state the account in accordance with these views. 

Plaintiff has paid on account of defendants, since the report 
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ei nbdcchedgneyesest ss esceseet ess ox $ 68M 
Add amount allowed by the report..................... 9,506 0 
Rs $ 10,184 0 
Deduct credits allowed defendants, as above, viz : 
No.1, $ 700 
No.2, 1570 ‘ 
No.3, 1040 ‘ 
No.6. 5000 $ 8,310 % 
RS) ee sebsbledvecetettedebwtt $ 1840 


For this sum plaintiff must have judgment reserving his right against Ta 
C. Anderson on the $5000 draft. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 





court be avoided and reversed, and that the plaintiff do now recover and have 
judgment in his favor against the defendants, Thomas C. Anderson and ‘Thomas — 
M. Anderson, in solido, for the sum of one thousand eight hundred and seventy — 
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her dollars and seven cents, with five per cent. interest on $1196 from the fifth 
day of July, 1852, until paid, and the like rate of interest on $678 07 from the 
wth day of January, 1857, until paid, and that the defendants pay the costs of 
poth courts, reserving to the plaintiff any right he may have to recover of Thomas 


(. Anderson said draft for $5,000 drawn in his own favor. 








Bryce Exuiorr v. J. B. Brown, Executor. 


Where a reconventional demand founded on a promissory note was set up, and by a consent judg- 
ment the plaintiff’s suit was dismissed—Held : That it was a voluntary abandonment of the recon- 
yentional demand and did not interrupt the prescription on the note. 

‘An admission by a party, that a person holds a note against him is not, of itself, an admission that he 
justly owed to such person the amount of the note ; there must be an acknowledgment of the 
creditor’s rights. 


PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
H. C. & T. G. Wilson, for plaintiff and appellant. J. G. Olivier, for de- 
fendant. 

Srorrorp, J. The defendant pleads the prescription of five years to an ac- 
tion upon a negotiable promissory note. 

The only question is, has prescription been interrupted? The District Judge 
decided that it had not, and the plaintiff has appealed. 

In a suit brought by the deceased, George Elliott, against Bryce Elliott, (the 
present plaintiff,) in 1851, for the supplement of the price of a plantation, the 
latter pleaded in reconvention a promissory note, said to be the note now sued 
on. But, by a consent judgment, the suit was dismissed. This was a voluntary 
abandonment or discontinuance of the reconventional demand, and, so far as its 
mere institution is concerned, the interruption is considered as never having hap- 
pened. ©. C. 3485. 

But it is said that Bryce Elliott’s answers to interrogatories propounded to him 
by the plaintiff in that suit, herein represented by Brown, executor, did inter- 
rupt prescription. He was not interrogated as to the note now in question, but 
upon quite other and distinct matters. But he added to his last answer the fol- 
lowing statement : “I also hold a note of ten thousand dollars against plaintiff, 
after paying $15,000 for him.” 

This is no more an acknowledgment of the debt by George Elliott, than was the 
admission testified to by the witness, Tarkington, offered by the plaintiff in 
the present suit. Tarkington says, “that he has heard George Elliott say, within 
the last five years, that Bryce Elliott held a note against him, but did not acknow- 
ledge that he owed the note or state the amount, but, on the contrary, stated that 
Bryce Elliott was largely indebted to him.” . 

There must be an acknowledgement of the creditor's right. CO. ©. 3486. An 
admission by the alleged debtor that a third person holds a note against him, is 
not, of itself, an admission that he justly owes to such person the amount of the 
note. 

Judgment affirmed. 





ws SUPREME COURT OF LOUISIANA, 


Wituam Bercer v. ALANSON SPALDING. 


: 
A new trial will not be granted on the ground of newly discovered evidence, when the party 


for it fails to show in his affidavit that he had used due diligence to procure or discover the evidence. 
Where no bill of exceptions has been taken to the ruling of the Judge in refusing to grant A continu. 
ance, the Supreme Court will not notice such refusal. : 


PPEAL from the District Court of the Parish of Vermillion, Voorhies, J, _ 
William Berger, in pro. per. E. Simon, Jr., and A. L. Tucker, for defen. 
dant and appellant. 

Merrick, C. J. The plaintiff sued the defendant for $630, alleged to be due 
him as wages as a clerk, and for money lent. The defendant claimed threehap. 
dred dollars in reconvention. The cause was tried by a jury, who found a verdict 
in favor of the defendant for twenty-six dollars, on which judgment was rendered, 
and plaintiff appeals. 

The plaintiff states thirteen grounds on which he expects a reversal of the 
judgment of the lower court. The grounds which plaintiff numbers from five to 
thirteen inclusive, relate to the supposed error of the Judge a quo in refusings 
continuance and also refusing a new trial on the ground of newly discovered tes 
timony. The plaintiff can derive no advantage from the decision of the Judge 
on these two questions, inasmuch as he has failed to show in his affidavits that he 
had used due diligence to procure or discover the testimony, and moreover took 
no bill of exception to the ruling of the Judge upon the question of com 
tinuance. 

The second, third and fourth grounds urged by appellant are disposed of by the 
single remark, that the record does not show that plaintiff objected to a trial by 
jury, and there is no sufficient proof in the record of the misconduct of the jury 
after they were empannelled. ist 

The remaining ground to be considered is the first, wherein it is alleged that 
the verdict is against the law and the evidence: We must decide the case upon 
the evidence adduced. The suspicion that the plaintiff who undertook to manage 
his own case, might have presented a stronger case had it been confided toa 
member of the bar conversant with judicial proceedings, cannot supply the proof 
which is wanting, and we must pass upon the case as we find it, whatever hardship 
it may occasion the plaintiff. We cannot yield to his inexperience or rashness that! 
which would not be yielded in another case to any other suitor. The plaintiff has 
not only interrogated the defendant on facts and articles, but he appears to have 
him placed on the stand as a witness. This testimony must be considered, and 

giving effect to the same in connection with the other testimony in the record, it 
fully sustains the verdict of the jury. ais 

There is no ground on ‘which to amend the judgment in favor of the “ 
dant. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the iene 
court be affirmed, with costs. # 
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Jane M. Jonnston v. Grorce W. Jonnston. 


Aninterlocutory judgment setting aside a writ of sequestration, is one calculated to work an irre- 
parable injury, and consequently may be appealed from. 


PPEAL from the District Court of the Parish of St. Martin, Voorhies, J. 
Simon § Gary and E. Simon, Jr., for plaintiff and appellant. DeBlanc & 
Fuselier, for defendant. 

Couz, J. Plaintiff instituted this suit against her husband, demanding the 
administration of her paraphernal property ; and setting up many claims against 
him for money and property received by him during the marriage, and praying 
also for a writ of sequestration against all of his estate. 

The writ issued and his property and that of his wife, under his administra- 
tion, were sequestered. 

On motion, the writ, for various causes, was set aside, and plaintiff appealed. 

A motion has been made in this court to dismiss the appeal, on the ground, 
that there is no appeal from an interlocutory order dissolving a writ of sequestra- 
tion. 

Art. 566 of the Code of Practice provides that: One may likewise appeal 
from all interlocutory judgments, when such judgments may cause him an irre- 
parable injury. 

The Code of Practice entitles a party to the writ for various causes, based upon 
the hypothesis that he may be deprived of some of his rights and claims upon 
property. ©. P., Art. 275. 

If there were no danger of the loss of these rights and claims, there would be 
no necessity of issuing the sequestration. 

When, then, it is set aside, the party may suffer an irreparable injury, and is 
entitled to an appeal. 12 La. 150; 2 An. 826; 9 An. 120. 

Upon the merits, plaintiff has failed to sustain her obligations and affidavit in 
justification of the issuance of the writ. 

The District Judge, in his opinion, remarks: “ Mrs. Johnston’s affidavit is to 
the effect, that she fears her husband will part with the slaves and movables 
sequestered during the pendency of this suit. This constitutes prima facie evi- 
dence of the cause which entitled her to the issuance of the writ under considera- 
tion. 

It then behooves the defendant to rebut this presumption by showing that it 
was not his intention to part with these slaves and immovables. 

The evidence shows that the defendant has taken by far the greater portion of 
standing cane for seed for the coming year; that he is making active prepara- 
tions for a crop of sugar for next year, and that he has employed an overseer for 
that purpose. 

Finally, that he has selected an overseer, a married man, for the purpose of 
having the service of his wife in attending to the children that will be sent to 
the school, which he is on the eve of opening. 

I do not consider it of any importance, that the defendant has sold a mare and 
the undivided half of a stallion named Marshal Ney. 

Judgment affirmed, with costs. 
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Grorce R. Kixe v. Louis Lastrapes et als. 3 


In cases where the law makes it imperative upon the Judge ex officio to appoint an 
does not dispense with the necessary formalities. An appointment made under such cireumstan- 
ces, should be made only after due notice to all parties interested. 
The appointment of a dative testamentary executor without notice of the application, is null, { 
The power of the Judge to appoint a successor to an executor or administrator who has not 
after the expiration of ten days from his appointment, cannot be exercised without first notifying 
such executor of his appointment. . 


PPEAL from the District Court of the Parish of St. Landry, Martel, J, 
J. E. King, for plaintiff. Dupré & Garland, for defendants and “me 
lants. 

Cote, J. Sarah H. Ogden, wife of James Akenhead, died about the ae 
October, 1857, leaving an olographic will, and appointing the plaintiff and Joly 
Glaze, executors of her estate. 

On the 21st of October, John Glaze presented a petition for the probate of 
the will. 

It was probated, and the executors named were appointed by the Cie, 
but they never qualified; and on the 16th of March, 1858, the Clerk ap 
pointed Robert Benguerel, executor of the estate. He qualified on the gam 
day. 

The object of this action is to destitute Benguerel of his trust, ond gl 
plaintiff in his place. 

The judgment decreed the appointment of Benguerel to be null, vacated the 
same, and ordered the Clerk to deliver letters testamentary to the plaintiff. 

Benguerel has appealed. 

The decision of the cause depends on the solution of two questions : 

lst. Has the appointment of Benguerel been made according to law and es 
valid ? 

2d. Was plaintiff subject to the penalty of the fifth section of the Act of 16h 
of March, 1842, entitled “an Act explanatory of the 924th Art. of the Code of 
Practice for the administration of the succession of strangers dying possessed of 
property within the State of Louisiana, and for other purposes?” Session Acts 
of 1842, p. 300. 

I. The Act of 1842, reénacted in 1855, Session Acts, p. 79, 27, provides: 
“That whenever the testamentary executor, or any other administrator of a se 
cession, shall suffer ten days to elapse after his confirmation or appointment, with 
out having either qualified or caused an inventory to be at least begun, the Judge 
shail forthwith and ez officio appoint a successor in office, as if no such officet 
had been confirmed or appointed.” 

This Act is principally based upon Art. 1671 of the Code, and 924 of the 
Code of Practice, sections 7 and 8. 


These Articles confer on the Judge the power of appointing a testamentary 


executor ex officio, if the testator has omitted to name one, when the person desig- 
nated in the testament refuses to accept, will not, or cannot perform the duties, 


or is dead or absent ; and authorize him to remove or supply the places of such q 
executors, in the eases provided by law. it @ 
These Articles did not, however, oblige the Judge to assume the initiativessaay 
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for the appointment of an executor in the several cases therein mentioned, and 
the Act of 1842 was passed, which enjoins upon the Judge in certain events, of Lasrnarss. 
«forthwith and ex officio appointing a successor in office.” 

The words “ forthwith and ex officio,” do not authorize the Judge to act inde- 

tly of the forms and requisitions of the law. 

Arts. 1671 and 924 were judicially interpreted previously to the passage of 
the Act of 1842, and our predecessors held, that in all cases of administrators of 
gaceessions, of whatever denomination, to be appointed by courts of probates, 

ic notice of the applications should be given in the manner pointed out in 
the Articles 1106, 1107 and the following, of the Louisiana Code, or in any other 
law relative to the same subject. Girard’s Heirs and Legatees v. Girard’s Exe- 
cutors, 18 La. 401 and 402. 

In June, 1842, this court decided that the Act of 1842 does not dispense with 
el the publication of the application to be appointed dative testamentary executor. 
Succession of Henderson, 2 Rob. 395. 

Tn 1844, on a re-hearing, it was held, that when the administrator or executor 
shall neglect to qualify, or to cause an inventory to be commenced, the Judge, 
under the Act of 1842, by virtue of his office, is to take notice of such default ; 
and immediately, or “ forthwith,” take the legal means to notify those interested 
of it, and make an appointment in the same manner as in the first instance. He 
is not to wait for a complaint to be made by any person, but he himself must 
notice it. 

This Act has not, however, released nor repealed any of those securities to 
which parties interested in the publicity of their proceedings are entitled. Suc- 
it cession of White, 9 Rob. 356. 

The interpretation of the Act of 1842, by our predecessors, by which public 
7 notice were required before the appointment of dative ere md executors, has 
been affirmed by legislative action. 

In 1855, the fifth section of the Act of 1842 was literally reénacted. : 

The interpretation of this section of the Act of 1842, by the Supreme Court, 
t was known to the lawyers in the Legislature of 1855, who were charged with the 
: general revision of the statutes; aud they could easily have prevented, in the 
future, this interpretation by the insertion of a few words. As they did not do 
80, they consequently adopted and reénacted the Act of 1842, as interpreted by 
the published decisions of the Supreme Court. 

These decisions accord with the genius and spirit of our laws. The Judge 
would indeed be vested with a dangerous power, if he were authorized to appoint 
without notice ; for he might appoint strangers or favorites over heirs and credi- 
tors, and he would not perhaps always know who were the real parties inter- 
ested. ‘ 

Defendant relies on the case of the Succession of Bernard Hart, 7 Rob. 535, 
it contains no principle antagonistical to the necessity of public notices of the 
| application of persons to be appointed dative testamentary executors or admin- 
istrators. 

The court say, that after the expiration of the ten days, “the Judge might 
perhaps have refused to permit her to qualify, and have taken measures for the 
appointment of another person in her stead.” 

; What measures do the court intend? We think, that the sentence implies, 
that the Judge was to adopt the ordinary procedure for the appointment of an 
administrator, such as public notice. 
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Kina 
v. 
LaSTRAPES. 


SUPREME COURT OF LOUISIANA, 


We would also observe, that the 7th, 8th and 9th clauses of the 
the Code of Practice, call dative testamentary executors, administrators ; gg 
is now the established jurisprudence that the duties of a dative executor anj 
administrator, do not vary materially, except that the former is obliged to 
the testament, for the purpose of executing its dispositions of the property, gg 
the latter the law. Pe 

» Consequently the same notices ought to be given for the appointment of tin 
testamentary executors, as for that of any other kind of administrators of 
estate. se 

Now, as no public notice was given of the application of Benguerel for . 
appointment of dative executor. his appointment is therefore null. 

II. We are of opinion, that plaintiff has not subjected himself to the ray 
of the statute of 1842, reénacted in 1855. 

This statue is highly penal in its nature, and ought to be rigidly construed, 

The object of this statute was to impose a new duty on the Judge, for inhged 
dantly of it, there is nothing therein different from what was previously — 
in Article 1671 of the Code, and 924 of the Code of Practice. 

This new obligation obliges the Judge to adopt proceedings for the ‘sn 
of a dative executor or administrator. 

Anterior to the statue of 1842, the Judge was not bound to take any actionia 
the event the executor or administrator fail to qualify or to cause an inyep 
tory to be made. Estates were thus exposed to be despoiled or ruined; but 





this statute obliges him, after the expiration of ten days from the appointment or 
confirmation of-an executor or administrator who has not qualified, or caused 
an inventory to be at least begun, to appoint forthwith and ex officio, a sncom 
sor. 

This statue does not, however, authorize the Judge to do this, unless the execu. 
tor previously appointed has been notified of his confirmation. 

In the case at bar, the plaintiff did not present a petition, to have the will pr 
bated and himself confirmed as executor ; besides he never received any official 
notice of his appointment. G 

It is adverse to the spirit of our laws and institutions, that'a person should be 
deprived of his rights without any notice. It is a general rule, that one cannot 
be affected by a suit unless he is a party to the same. 

Article 931 of the Code of Practice requires, that: “If it be the exocuter 
appointed by the will who presents the petition, he shall demand not only 
execution and registry of the will, but that letters testamentary be delivered to 





him, if he agrees to accept the appointment.” 

When, then, the person appointed by the will applies, it is the duty of the 
court to decree, as a part of the judgment, that letters testamentary be rr 
to him ; they are his commission and the warrant of his authority to act in the 
capacity of executor. 

We are, then, of opinion, under the circumstances of this case, that 
ought to have been officially notified of his appointment, before the Clerk pro * 
ceeded to subject him to the penalty of the statute; and then, if he allowed 
the ten days to elapse after this notification, the proper authorities could have E 
proceeded to give the public notices of the application of other persons, or if 


there were no applications, of the intention of the Judge to appoint a carta 


person to the executorship. 


In 17 La. 592, State v. Judge of Probates for the City of New Orleans, th ve 
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: court say “We have no hesitation in saying that in our opinion, the Court of 


Probates has no authority to appoint a dative testamentary executor, until the 
executor named by the will has had an opportunity offered him to accept or re- 
fase the trust.” 

The appointment of Benguerel is then null for two reasons : first, because no 
notice was legally given of his application ; and, secondly, because there was no 
yacancy ; for he could not be appointed, as long as plaintiff had not been notified 
of his appointment and had the opportunity to accept or refuse the trust. 

The designation in the will, and the subsequent appointment, do not stand in 
lied of public notice, because the parties interested to obtain the appointment 
have the right to suppose, that the one appointed will continue to act. When, 
then, he is removed, public notice must be given of the application of persons for 
the office, the same as if no one had been named in the will and appointed by the , 
court. 

Defendant relies also on the case of De Armes, 1 Rob. 461, but it only decides, 
that a person having no interest in the question of the administratorship of an 
estate, cannot provoke the destitution of one already appointed. In the present 
case, the plaintiff is interested, because he was named in the will and appointed 
by the proper officer. 

Judgment affirmed, with costs of appeal. 





Eveuina Cottins, f. w. c., Tutrix, v. Josern Hower, Administra- 
tor—JonatHan Harris v. same. 


An administrator will not be permitted to allege his own illegal acts in bar of the action of creditors 


against him. 

If, at the sale of property administered by him, he becomes the purchaser and goes into possession of 
the property, he will be held liable for the price. 

The neglect of an administrator to file his account within the time prescribed by law, will subject 
him to destitution from office and to the payment of ten per cent. interest on the amount due by him 
to the estate. . 

The creditors cannot, however, compel a distribution of the funds of the estate by such destituted 
administrator ; they must pursue their remedies against the new administrator to be appointed, 
who is authorized to demand a full account from the former administrator. 


PPEAL from the District Court of the. Parish of St. Landry, Martel, J. 
Lewis & Porter and Swayze & Moore, for plaintiff. B. F. Linton, for de- 
fendant and appellant. 

Merrick, C. J. The two consolidated cases now before us, were brought by 
judgment creditors against Joseph Hollier, to destitute him of the office of admin- 
istrator of Julien C. Gonor, deceased, for not filing his account within the year, 
and to claim ten per cent. interest, and to obtain execution against him individu- 
ally. 

Judgment was rendered in favor of the plaintiff to the extent of said demands, 
and the administrator appeals. 

The administrator not being within the exception of the law, bought at a pro- 
bate sale, provoked and made by himself, a house and lot, for the sum of $600, 
payable in one, two and three years, from 31st of October, 1855. He now con- 
tends that this sale was an absolute nullity, and, as a consequence, that he cannot 
be charged with the price of the sale, and that the property ought to be resold. 
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Articles 1139 and 1784, prohibit an administrator from purchasing p 
administered by him asuch, and it has given rise to much discussion 
the nullity pronounced by these Articles is absolute or relative. 
Without undertaking to decide this question, we are of the opinion that 
an administrator has bought property at a probate sale, which he hag 
to the probate court as sold with the proces verbal of sale, and has gone into the 
possession of the property and possessed the same, as in this case, for three i 
or more, without offering to account for the revenues, or taking any steps to’ pro 
voke a resale, he cannot defeat the creditors by excepting from the proces verbal 







the property purchased by himself, and he cannot be permitted to allege his own 


illegal acts in bar of the action of the creditors; and if he be not held bound as 
a purchaser, he shall be charged with so much money as he has prevented the. 
. estate from receiving by his real administration, and that the proces verbal may, 
at the option of the creditors, be considered as showing the amounts for which 
he should be charged. 

The administrator having neglected to file his account within the time pre 
scribed by law, was “properly destituted and condemned to pay ten per cent 
interest upon the installments of six hundred dollars which had fallen due. 

But so far as the judgment condemns the defendant to pay the plaintiff's judg. 
ments against the administrator out of his individual estate, it appears to m 
from such examination as we have been enabled to give the record, unaided bya 
brief on the part of the appellees, to be erroneous. 

If the plaintiffs claim judgment upon the account rendered in this proceeding, 
it has never been published or notified to the heirs, that we can discover, andit 
is somewhat inconsistent to compel a distribution of the funds of the estate from 
one who is destituted of his office. 

If they claim an execution in virtue of their original judgments, they done 
appear to have been notified to the administrator, in conformity to the Coded 
Practice. See Arts. 1053, 1054, 1055, 1056, 1057; Carriere & Borduzat y, 
Meyer et al., 16 La. 126. 4, 

The parties must be left to pursue their remedies against the new administe 
tor to be appointed, who will be authorized to call upon the present defendant to 
render a full account. 

It is, therefore, ordered, adjudged and cnet by the court, that the gee 
of the lower court be avoided, and reversed; and now pronouncing such 
ment as should have been rendered, it is ordered, adjudged and decreed by 
court, that said Joseph Hollier be destituted from his said office of i 
of the succession of Julien C. Gonor, deceased ; and that he pay for the benelit 
of said succession ten per cent. interest on the sum of $200, from the 3lst day 
of October, 1856, until paid, and the like interest on the sum of $200 from i ; 
31st day of October, 1857, until paid, reserving to the proper parties the 
to call upon said defendant for said principal now due, and which may fall due, 
and such other sums as may be traced into his hands, subject to such credits a 
he may establish. And it is further ordered, that the defendant pay the costed 
the lower court, and the plaintiffs the costs of the appeal, to be equally dividel | 
between them. x 
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/ Oxtsrpnore Detanoussaye et al. v. ALEXANDER Jupice et als. 


cary Wher a servitude is due by an estate below to receive the waters of the estate above, the proprietor 

pelow is not at liberty to raise any dam, or to make any other work to prevent the running of the 
water, and the proprietor above can do nothing whereby the natural servitude due by the estate 

ral below may be made more burdensome. 

wh oacquire the right to a continuous and apparent servitude by prescription, the enjoyment of it must 

las be absolute and uninterrupted during ten yerrs, and not dependant only upon a precarious permission 
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from the debtor. 

Where the creditor of the servitude, to stifle the complaints of the debtor and prevent a law suit, himself 
erects works totally obstructing the servitude, at the request of, and by agreement with, the debtor. 
Held : that he thereby makes a tacit renunciation of the servitude. : 


PPEAL from the District Court of the Parish of St. Martin, Martel, J. 
DeBlanc & Fuselier, for plaintiffs. Simon & Gary, and J. G. Olivier, for 
defendants and appellants. 
Srorrorp, J. The defendants have appealed from a judgment of the District 
Court ordering the stoppage of an artificial canal cut upon some of the defend- 
ants’ lands, for the purpose of draining certain marais, or ponds, situated within 


territory belonging to the defendant, into Pointe Claire Coulée. 
The plaintiffs complain that, by this artificial work, their lands adjacent to the 
. Pointe Claire Coulée are subjected to an unnatural burden by receiving waters 
. from which they would otherwise be exempt, and thus being made more liable to 


overflows. 

" The first point in the defence is a denial that the canal causes any grievance to 

f the plaintiffs, or subjects them to greater risk of overflow. 

If it does not, it is difficult to see why the defendants seek to keep the canal 
open ; if their marazs would otherwise be drained as rapidly and well, the canal 
must be useless to them ; it could only have been cut for the purpose of drainage ; 
it must, of course, if it fulfills its office, swell the waters of the coulée, into which 
it flows, faster than they would be swollen through the more shallow natural out- 
let of these ponds into the same coulée, by another and a more devious course. 

And to this effect is the testimony of the greater number of witnesses who have 
had the best means of judging ; that the lands of the plaintiffs are burdened by 
a greater and more rapid flow of waters since the cutting of the canal in question, 
than before ; and that this is occasioned by the canal, and not merely by certain 

- trifling obstructions in the branch of the coulée into which it empties. 

: The question of legal right has, therefore, to be determined. 

: ., It is a servitude due by the estate situated below to receive the waters which 
run naturally from the estate situated above, provided the industry of man has 
not been used to create that servitude. 

The proprietor below is not at liberty to raise any dam, or to make any on 
work,-to prevent this running of the water. 

The proprietor above can do nothing whereby the natural servitude due by the 
estate below may be rendered more burdensome. ©. C. 656; Orleans Navigation 
Co. v. Mayor, 2 M. 233; Martin v. Jett, 12 La, 503. 

The force of Article 656, as interpreted by this court, is not impaired, as the 
appellants seem to contend, by the succeeding Article, which relates simply to 

the use of the water running through one’s estate, but does not give the owner 
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any right to swell its volume, by the artificial drainage of lakes into it, 
detriment of an inferior estate. “ He whose estate borders on runnitig 
may use it as it runs, for the purpose of watering his estate, or for other 

He through whose estate water runs, whether it originates there or passes 
lands above, may make use of it while it runs over his land; but he cannot 
nor give it another direction, and is bound to return it to its ordinary ¢ 

where it leaves his estate.” ©. C. 657. 3 

Although the beginning and the exit of this canal be upon premises owned by 
some of the defendants, and although it disgorges its waters into a natural coulés ; 
which also runs through their lands, yet, if it renders the natural servitude : 
the plaintiffs’ lands to defendants more burdensome, it is within the prohibitigg 
of Article 656. 

And we find that it does carry waters upon the debtor estates which did nt 
run naturally there ; the industry of man has been used to effect this result; the 
natural servitude due by the lower lands has been thus made more burdensome 
It follows then, that the canal complained of was, in its inception, an invasion of 

the plaintiffs’ right. 

But the defendants say that this is a servitude of aqueduct, which is a com 
tinuous and apparent servitude, (C. C, 720, 723, 724;) that a continuous and 
apparent servitude may be acquired by a possession of ten years, if the parties 
be present, and twenty if absent, (C. C.'761;) and that, having been in thee 
joyment of this servitude for more than ten years, they have acquired it by we 
scription. 

The canal was cut by Désiré Dugas, then proprietor of the land across which 
it runs, in the year 1833 or 1834. In 1844, he sold this land to Judice, oneof 
the present defendants. But, during the period of his ownership, the canal. was 
not uninterrupted, and he appears to have had but a precarious enjoyment of the 
servitude it created or augmented upon the plaintiffs’ lands. He testifies as fol. 
lows: “ On one occasion Onesiphore Delahoussaye,one of the plaintiffs, stopped 
it up; it remained closed for a month or two, during which time Mr. Delahoussay 
was hauling wood for his sugar-house ; when I saw that he had finished hauling 
said wood, I reopened said canal as agreed on between me and Onesiphore Dele 
houssaye, who remarked at the time, that he would close up the canal again 
whenever it proved inconvenient to him, as witness had no right to divert the 
waters from their natural course.” Such was the origin and nature of Dugass 
enjoyment of the servitude which the defendants now claim by the prescription 
of ten years. As already stated, he sold the land with the canal upon it to the 
defendant, Judice, in 1844. It seems that the drain continued from this time” 
without interruption until about seven years ago, to wit : in 1850 or 1851, when 
the plaintiff, Delahoussaye, was about to institute legal proceedings for the sup 
pression of the canal as a nuisance to him. He had employed counsel to that — 
end. It seems that there was then a general meeting of the parties interested, io — 
seé what adjustment could be made, without going to law ; all the defendants im 
this suit were present ; after a discussion, they agreed with the plaintiff, Dela — 
houssaye, in order to prevent a law suit, that they would immediately stop up the 
obnoxious canal, at three places then designated by Lézin LeBlanc and Valsaim — 
Bernard ; posts were planted at the designated places ; the defendants, moreover, — 
promised to pay part of the costs incurred by the plaintiff, Delahoussaye; for 

attorney’s fees in relation to the matter, not to exceed $200. 
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gocomplished ; the witness, Louis E. Dugas, testifies that “he himself went to 
gee Onésiphore Delahoussaye, and enquired of him whether he accepted the work 
done for the stopping up of the said canal ; he was sent there by Alexander Judice 
with Vestule Broussard ; Mr. Onesiphore Delahoussaye accepted the work done, 
remarking that he would henceforth keep it up at his own expense.. He further- 
nore required that the defendants should go and stop up also all the ditches that 
linked the different ponds together, which defendants did on the same day.”’ 

It is true that this verbal compromise or agreement was afterwards disregarded 
by the defendants, who had the canal reopened—hence the present suit. 

If'it be conceded that the defendants have a right to add to the six or seven 
years’ possession of this servitude by Judice, previous to the stoppage, the prior 

ious possession of Dugas, and thus make a ten years’ prescription at the 
date of the verbal compromise, (a point upon which we express no,opinion,) still 
we think there has been a tacit remission of the servitude (assuming it to have 
been acquired), by which it was extinguished. 

*Servitudes are extinguished * * j* © £* by the renun- 
ciation of the servitude on the part of him to whom it is due, or by the express 
or tacit remission of his right.” . C. C. 779. “The express release must be in 
writing.” ©.C. 813. “The release of the servitude is tacit where the owner of 
the estate to which it is due, permits the owner of the estate charged with the 
servitude to build on it such works as presuppose the annihilation of the right, 
because they prevent the exercise of it ; for example, if he should permit the field 
through which he has a right to pass to be enclosed by a wall.” ©. ©. 815. 

In order that the tacit release of the servitude be inferred from the permission 
which the owner of the estate to which it is due has given for the erection of 
works which prevent the exercise of it, it is necessary, 

1. That the permission or consent for the erection of these works should be 
given expressly, verbally, or in writing. From the mere sufferance of works con- 
trary to the servitude, the release cannot be presumed, unless it has continued for 
a time necessary to establish prescription. 

2. That the works thus constructed be of a permanent and solid kind, such as 
an edifice or walls, and that they present an absolute obstacle to every kind of 
exercise of the servitude.” C.C. 816. 

The appellants cannot successfully contend that this latter Article must be re- 
stricted literally to the case where the debtor of the servitude makes an effective 
obstruction to its exercise, with the consent of the creditor; for the case of a 
tacit renunciation is much stronger where the creditor of the servitude, to stifle 
the complaints of the debtor and prevent a lawsuit, himself erects the work totally 
obstracting the servitude, at the request of and by agreement with the alleged 
debtor. And that is the case here. 

The presumption of a tacit renunciation is even more conclusive than in the 
cases put, by way of example, in the Code. 

The bill of exceptions to the admissibility of the evidence concerning this tacit 
renunciation is untenable. 

The other bills it is unnecessary to notice, as this tacit remission of whatever 
right may have been acquired by prescription, settles the case in favor of the 
plaintiffs. 

The judgment, is therefore, affirmed. 
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Joun Crose v. Cuartes Crose, Administrator. 


luxt} 


An executor under a will is bound to pay the costs and attorney’s fees for presenting the will for pro. 
bate and defending it when attacked by the heirs, if there should be judgment against him iis 
ling the will, on account of the agency which he had in its dictation. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J... 
B. F. Linton, for plaintiff. J. E. King, for defendant and appellant, 

Sporrorp, J. ‘The plaintiff acted for nearly two years as executor of the last 
will of Emilie Barré, deceased. 

Upon a contestation with the heirs, the will was finally declared null by this 
court. Thereupon the defendant was appointed administrator. 

The present suit was ‘brought to recover of the succession certain moneys 
alleged to have been disbursed by the late executor. for its benefit. 

The payments proved to have been made amount to $763 94; and only on 
item of this sum, to wit, $250 for counsel fees, seems to be disputed by the defen. 
dant. The receipt shows that these fees were paid “ for presenting for probate 
the will of Emilie Barré, veuve Gradenigo, and for defending it when attacked 
by the heirs, both in the District and Supreme Courts.” The will was annalled 
partly on account of the agency the present plaintiff, a legatee under it, had in 
its dictation, and he was personally condemned to pay the costs of the litigation, 


For the same reasons, he should pay the counsel fees, which were for his own - 


benefit, and not for the benefit of the heirs. The Judge erred in allowing this part 
of the demand. 

To the rest of plaintiff’s claim for disbursements (which enured to the benefit 
of the estate) the defendant pleads in compensation and reconvention two demands 
amounting to $1500, both of which were rejected below. He alleges in. his 
’ answer that “ plaintiff received $500 from the deceased, Mrs. Gradenigo, just 
previous to her death, on deposit, and to pay the expenses of settling her succes- 
sion, which he has never given to respondent as administrator.” This averment 
the plaintiff in reconvention has failed to prove. The evidence is, that John (low 
said some money (how much is nowhere intimated) “ had been given him for 
special purposes.” The single witness who relates this conversation, says he 
“ understood” the money was to be applied to the deceased's funeral expenses; 
he also speaks of the costs of a suit in St. Martinsville, in the same conneetion. 
This is quite too vague to fasten a specific pecuniary liability upon the plaintiff. 
It was competent for the deceased to make a manual gift of money to him, orto 
intrust him with money for special purposes. To make him liable to the sueces- 
sion, the administrator should show what was given, for what purpose, and that 
it had been misapplied, Neither of these things are shown. The District Judge 
correctly rejected this item of the reconventional demand. 

The defendant also claims $1000 for the revenues of the property while in the 
hands of plaintiff, as executor. The proof is, that the slaves were divided out 
amongst the heirs shortly after the plaintiff became executor. But he had two 
at his house, Maria and Marie, appraised and sold for less than $1000. One wit- 
ness thinks the hire of these slaves worth $200 per annum ; another thinks such 
slaves worth $6 per month each. The plaintiff is not charged with any improper 
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~ gets in his gestion as executor. The heirs should account either to the adminis- 


trator, or. in their partition inter se, for the hire of such slaves as they have 
received. The plaintiff is only responsible, under the evidence, for the hire of 
gach of the property as he used for his own benefit. We think $300 should be 
allowed for the use of Maria and Marie, a claim which was also rejected by the 
District Judge. There seems to have been an amicable demand, and an answer 
amounting to a denial that anything was due the plaintiff; the point as to costs, 
made by the appellant, is therefore, untenable. 

It is, for the foregoing reasons, ordered and decreed, that the judgment of the 
District Court be avoided and reversed ; and it is now ordered and decreed, that 
the plaintiff have judgment against the defendant, as administrator, for the sum 
of two hundred and thirteen dollars and ninety-four cents, with five per cent. 
jnterest thereon from the 30th October, 1856, until paid, the same being the 
balance due upon a consideration both of the principal and reconventional 
demands ; it is further ordered, that said sum be paid by defendant in the due 
course of his administration, and that the costs of this suit in the lower court be 
paid by the defendant administrator, and the costs of appeal by the plaintiff and 


appellee. 


Joseph Hotiuer, Administrator,. v. Wiow Suton Gonor. 


The natural tutrix cannot be compelled to pay the price of property purchased at the sale of the suc- 
cession of her husband, unless it is shown that the succession is insolvent, or that the amount due by 
her is necessary to pay the debts of the estate. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
B. F. Linton, for plaintiff and appellant. Lewis & Porter, for defend- 
ant. 

Corz, J. This suit is instituted to recover of defendant the price of property 
purchased by her at the succession sale of Julien C. Gonor. 

The payment is resisted on the ground, that she is the natural tutrix of her 
minor children, who are legal heirs of the deceased Julien C. Gonor, and, as such, 
she has the legal right to receive and receipt for their portion of inheritance in 
said estate ; and if she has purchased beyond the amount due to her minor chil- 
dren, that the surplus canpot be demanded of her until their portions have been 
definitely fixed by a partition. C.C.1265. And, besides, that the succession 
saleat which she bought said property was not made for the purpose of paying 
debts. 

There was judgment for defendant, and plaintiff has appealed. 

It is contended that the defendant cannot decline paying, because the estate of 
Julien C. Gonor is insolvent ; and he refers us to a statement of facts in the suit 
of Harris against the present defendant. 

This suit is not offered in evidence; and there is no admission of parties that 
it shall be consulted by the court. in the decision of the present suit. 

Anexamination of the tableau of the plaintiff, in the succession of Julien C. 
Gonor, has not satisfied us that the estate is insolvent, or that the amount due by 
the defendant is necessary for the payment of the debts of the estate. 
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The privileged and mortgaged claims are $319 10; ordinary claims hk 
edged are $293 29; claims requiring further proof, $275 03; a claim in a sit 
now pending, $450 00. 

The total of the claims against the estate are $1437 42, of which only $612 99 
are acknowledged claims, whilst the amount of the sale of the property of the 
succession is $1267. 

The District Judge was, therefore, correct in sustaining the defence against the 
immediate payment of the price of the property bought by defendant at the pro. 
bate sale. 

He erred, however, in giving a final judgment, it ought to have been one of 
nonsuit. 

It is, therefore, ordered, adjudged and decreed, that the judgment be 80 amended, 
that instead of a final judgment there shall be judgment as in case of nonsuit jg 
favor of defendant against the plaintiff, and that any part of the judgment of the 
lower court adverse to this be avoided and reversed, and the judgment so amended 
be affirmed, and that defendant pay the costs of appeal. hb 





Lewis R. Curtis v. Burret S. Buackerer. 


Though the amount in dispute between the original parties to a suit commenced by attachment be under 
three hundred dollars, yet if a third party intervenes and claims the property attached, which ex- 
ceeds that amount in value, such intervention vests the Supreme Court with jurisdiction, and the cae 
may be appealed. 

PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
A. L. Tucker, for plaintiff. H. C. Wilson, for intervenor and appellant. 

Coxe, J. A motion has been made to dismiss this appeal, on the ground that 
the action is for less than three hundred dollars. 

The record, however, shows that one Wilson intervened in the suit, which com- 
menced by attachment, and claimed title to the property attached, being of the 
value of several thousand dollars. The contest, in this court is not the original 
judgment of plaintiff against defendant ; but the ownership of property in value 
within our jurisdiction, the title to which is averred to be not in the judgment 
debtor, but in the intervenor. 

This is a different question from that decided in Holland v. Duchamp, 12 A. 
784. In that case the judgment debtor sought to obtain relief in this court from _ 
a judgment where the amount in contestation was dehors our jurisdiction, on the 
grounds, that his property seized to satisfy the judgment exceeded in value three 
hundred dollars, and that he had suffered damages over that amount, by the pre- 
mature and illegal issuing of an order of seizure and sale for an amount less than 
$300 00. The title of the property seized was in the judgment debtor ; and his 
right to the same was not disputed, so that the only contestation was as to the cor 
rectness of a judgment not subject to our jurisdiction. 

The motion to dismiss is overruled. 

The decision of this suit on its merits depends upon the same principles as those 
decided in the case of Daujean & Brother v. B. S. Blacketer, just decided. For 
the reasons given therein. 


It is ordered, adjudged and decreed, tliat the judgment be affirmed, with costs: 
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Lopir & Crarrentier v. C. Harman et al. 


The husband is the head and master of the community, and the debts which he contracts as a general 
rule enter into the community ; the cases in which the wife is bound are exceptional, and the party 
seeking to hold her responsible, must make the proof which renders her liable. 

The mere fact that the goods furnished during the existence of the community are for the family use, 
does not, in general, render the wife liable, although the husband has no separate estate, and no 
other property except the revenues of the wife’s property and his own industry, which fall into the 
community. 

The wife is not-responsible for supplies furnished to the husband for his own use, particularly when it is 
not shown that the revenues of the wife’s property were not ample to pay the ordinary expenses of 


the family. 


PPEAL from the District Court of the Parish of St. Landry, Dupré, J. 
H. L. Garland, for plaintiffs. J. E. King, for defendants and appellants. 

Merrick, C.J. This suit is brought against a married woman not separated 
in property from her husband, for four hundred and fifteen dollars and forty-four 
cents, for bagging and rope, and the payment of a draft given for family sup- 
plies, groceries, &c. The account of Lobit & Charpentier on file, is made out 
against Andrus and wife, though the business appears to have been conducted 
in his name. The draft was for three hundred and fifty dollars, drawn by An- 
drus on the plaintiffs, in favor of Carroll & Keogh, at sight and paid. To make 
the wife responsible for this draft, plaintiff shows that it was given in part pay- 
ment of an account, which they had against Andrus, for provisions, &c., includ- 
ing articles which may be presumed to have been for the personal use of Andrus. 
The account was made by Mrs. Andrus, Mr. Andrus, and some of the children 
of Mrs, Andrus. 

_It is further proven, that Andrus had the administration of his wife's proper- 
ty and shipped her crops, contracted accounts, and that he had no property. 

In the petition plaintiffs allege that “said Andrus was allowed by his said wife 
to administer her property ; to dispose of the revenues thereof; to receive and 
receipt for all sums of money due her ; and, generally, to transact all her business, 
approving and ratifying all that he did in her name.” And, “That by said con- 
duct, she tacitly authorized the obligations entered into by her husband for her 
use, and left those with whom he contracted to believe that she would ratify and 
confirm whatever he would do for her use, and for her account, and that she would 
pay the contracts thus made with him.” 

The testimony in the record is meagre and insufficient to charge the defendant 
with the items which were probably obtained for the personal use of the hus- 
band. 

The husband is the head and master of the community, and the debts which he 
contracts, as a general rule, enter into the community. C. C. 2372. The cases 
in Which the wife is bound are exceptional, and the party secking to hold her 
responsible, must make the proof which renders her liable. 

The mere fact that the goods furnished during the existence of the communi- 
ty are for the family use, does not, in general, render the wife liable, although 
the husband has no separate estate and no other property except the revenues of 
the wife’s property and his own industry, which fall into the community. 

The husband, being the head of the family as well as the community, is obliged 
75 
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to provide for her a home, “ and to furnish her with whatever is recuired 
conveniences of life, (tout ce qui est nécessaire pour les besoins de la 
portion to his means and condition.” ©. C. 122, 2412 ; Durnford v. G 
wife, 7 Mart. 489 ; Brandigee v. Kerr and wife, 7 N.S. 67; 9 An.5; ¥ 
72; Sewell et al. v. Cox. See also case of Laplante v. Briant, ante 566, 
The first exception to this general rule is contained in Articles 2366 and 94 

where the wife administers her separate estate. The present case does not gym 
within this exception. Nor have we been cited to any other exceptio 
vision of law which will render the wife responsible for these supplies déliver 
the husband for his own use, particularly as it is not shown, that the revenuesgt 
defendant’s plantation were not ample to pay the ordinary expenses of the ta 
and plantation. 

‘It is, therefore, ordered, adjudged and decreed, by the court, that the ‘yl 
of the lower court be avoided and reversed as to said defendant, Catharine Hay 
man ; and it is now ordered that said plaintiffs recover of her, the said Catheriy 


Harman, the sum of two hundred and eighty-one dollars and sixty-nine | 


with five per cent. interest per annum, on $56 69, from the fourth day of 
tember, 1854, and the like interest on the sum of $225, from the 4th day 
cember, 1854, until paid. And it is further ordered, that the plaintiffs pay te 
costs of the appeal, and the defendant pay the costs of the lower court. a 
ry 
at 
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J. M. Jonnston v. Cammack, Squires & West. 


Where a party sequesters a slave, on the ground that she has an hypothecary right upon such slave, 
and believes that the slave is about to be carried out of the State—Held : That the sequestration wil 
be set aside, if the affidavit does not set forth the amount of the mortgage, and affiant does mt 
therein aver positively that she has grounds to suppose that the slave is about to be carried otd 
the State 


PPEAL from the District Court of the Parish of St. Martin, Voorhies, J, 
Simon & Gary and E. Simon, Jr., for plaintiff and appellant. G4 
Breauz, for defendant. 

Sprorrorp, J. This is a sequestration sued out by the plaintiff against Com 
mack, Squires & West, as third possessors of the slave Lucinda, upon which te 
plaintiff claims to have a legal mortgage for the reimbursing of her paraphermal 
effects, alienated by her husband, George W. Johnston, against whom she hass 
suit still pending. 

Cammack, Squires & West bought the slave from George W. Johnston, wind 
admitted to have been the owner and possessor; they also acquired possession 
from him before the sequestration. 

The prayer of the petition in the present-case is, that these defendants be 
to show cause on the trial of the plaintiff’s suit against her husband, 
should not exercise her hypothecary rights and lien over said slave Lucinda, 


that the said slave be sequestered until the decision of that suit. the : 


Upon exceptions to the sufficiency of the petition and the affidavit, the 
tration was dissolved, and the plaintiff has appealed. 
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neither for the ownership nor possession of the slave. She merely 
that she has an hypothecary right upon the slave, by reason of a legal 
mortgage she has upon the property of her husband. 
“The affidavit is, that the facts contained in her petition and therein stated os 
of her knowledge, are true, and that those therein mentioned as derived from the 
knowledge of others, she believes to be true. 

The petition states, that she has sued her husband for “large sums of 
money belonging to her in her own separate right, as well as in the right of the 
children of her first husband ;” for which she claims a legal mortgage both upon 
the property of her husband and of the community ; that the slave Lucinda is 
subject to such mortgage ; that she apprehends that the said slave will be re- 
moved out of the State, and from the jurisdiction of the court before she can 
exercise her legal mortgage, because the defendants, Cammack, Squires & West, 
are commission merchants, and are therefore likely to dispose of Lucinda, either 
in or out of the State of Louisiana, in which latter case her rights will be de- 
feated. 

"Whe affidavit, even when elucidated by this petition, is too vague. No speci- 
fic amount of mortgage debt is sworn to, so that defendants in the sequestration 
are deprived of the opportunity of releasing the slave by paying up such liqui- 
dated claim as there may be against her ; and the reasons for apprehension are 
given in the alternative, the plaintiff not avering, positively, that she has ground 
to suppose the slave will be removed out of the State, before she can have the 
benefit of her mortgage as required by C. P. 275, No. 6, which, it has been held, 
must be construed in connection with the amendment of 7th of April, 1826. 
See Sellick v. Kelly, 11 Rob. 145; Wilson v. Churchman, 4 An. 456. 

Judgment affirmed. 





DanseaNn & Brorner v. R. S. Biackerer. 


The decision in the case of Curtis v. Blacketer, just decided, re-affirmed. 

When an answer to an intervention, in which title to property attached is set up, alleges simulation and 
fraud in such title, and asks that the sale to the intervenor be annulled on these grounds, and no 
exception is taken to the irregularity of such proceedings, the court will inquire into and examine 
the questions raised in such answer, and will not reverse a judgment setting aside the sale, on the 
ground that it should have been attacked directly in a revocatory action, and not collaterally in the 
attachment suit. 

When a party purchases property from an absconding debtor, it is presumed that he must have 
known, that his vendor’s object in selling his property was to deprive his creditors of their recourse 
upon it. 

A sale made under such circumstances is fraudulent, and subsequent payments made by the purchaser 
cannot cure the defects of his title. 


PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
A. L. Tucker, for plaintiff. H.C. Wilson, for intervenor and appellant. 
Coiz, J. The motion to dismiss this appeal is overruled for the reasons given 
in the case of Curtis v. Blacketer, just decided. 
On the 8th of October, 1856, Burel S. Blacketer, the defendant, purchased of 
one James M. Trousdale, a certain lot situated in the town of Franklin, parish 
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of St. Mary, with all the buildings and improvements thereon ; also, a Jan 
number of horses, buggies, wagon, corn, hay, fodder, blacksmith shop, whe 
wright and carriage trimming shop, together with a livery stable situated op the 
lot, for the price of $6,546 663, of which amount $2000 was paid cash, and the : 
balance was payable as follows: $1500 on the 1st of March, 1857,; $1523 

on the Ist of March, 1858, and $1523} on the lst of March, 1859: for which 
last three mentioned amounts Blacketer delivered to his vendor his three promis. 
sory notes bearing interest at the rate of eight per cent. per annum from date 
until paid. PP 

The property conveyed was specially hypothecated to Trousdale, the vendor, ty 
secure the payment of the notes, which were identified with the act of sale, 

On the 2d of February, 1857, Blacketer sold the property to William A. Wilson, 
the intervenor in the present suit, and executed an act of conveyance fo te 
same at the city of Natchez, Mississippi. 

Blacketer having absconded, leaving many debts, several of his creditors guej 
him by attachment, and among others Danjean & Brother instituted the pena, 
suit against Blacketer, and attached the property. 

Wilson intervened, averring that the property is not, and was not at the in 
it was attached, that of Blacketer, but was and still is his. 

Plaintiffs, in their answer to the intervention, alleged, that the pretended sake 
by Blacketer to Wilson was an act of simulation and fraud, and was made tp 
cover up the property of Blacketer, and to defraud his creditors of their legal 
rights against him. They deny there was any consideration for the sale, and 
aver that neither money nor anything else was paid by Wilson to Blacketer for 
the same. They demand of Wilson strict proof of the bona fides of the sale and 
of the consideration therefor. They pray to have the intervention dismissed and 
the pretended sale annulled. 

The judgment of the lower court decreed the sale to be simulated and franda- 
lent, dismissed the intervention, and ordered that the property attached be seized 
and sold to satisfy the plaintiffs’ judgment. 

Wilson appealed. 

It is established by the testimony of Kennedy, that Wilson, by his agent, the 
witness, Kennedy, on the eighth of February, 1857, took possession of the 
property conveyed to him, as aforesaid, on which day he received from Wilson 
the deed of sale, with instructions to have it recorded, which he caused to be done 
in the parish of St. Mary, on February 9th, 1857. That he ceased to be the 
agent of Blacketer,and commenced to be that of Wilson, from the time he received 
the letter from Wilson, enclosing the deed from Blacketer ; that Wilson assumed 
the payment of the notes due Trousdale, the vendor of Blacketer, and paid then 
$800 in cash ; and afterwards witness, as agent of Wilson, paid Trousdale $2250; 
that these payments were made after the attachment had been levied. 

Even conceding that an actual title had passed from Blacketer to Wilson, 
accompanied with possession, and that the plaintiffs could not test the validity of 
the title by attachment or seizure, so far as relates to the immovables sold; but 
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that a direct action must be brought to avoid the contract as fraudulent, yet, a8 
the answer to the intervention, which set up title to the property, alleged simula — 
tion and fraud, and asked the sale to be annulled; as no exception was made to — 
the regularity of the proceedings, and the parties to the suit have examined the — 

questions of fraud and simulation ; we consider it our duty to inquire if the sale ~ 
were fraudulent, and not to reverse the decision on the ground that the party 
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" gaght to have instituted the revocatory action, and not to have proceeded to Daximan 
* — test'the title by attachment. BLACKETER. 

The circumstances of this case show the sale to have been fraudulent. 

Blacketer having committed a criminal offence, absconded from the parish of 
St. Mary, leaving no other property to meet his liabilities, but that conveyed to 
Wilson. Kennedy, the witness of the intervenor, testifies that Blacketer had 
forged the names of some persons to a note of $2300: “ he left here, did not bid 
any person good bye, thinks he left in the night, knows that Blacketer, the last 
time he left here, was pretty largely indebted, and there are several suits against 

San 99 
_ testifies, that Blacketer left about the 19th or 20th March, 1857; it 
must, however, have been believed by some, he had departed permanently pre- 
vious to this time; for the petition of attachment in this case was filed on the 
17th February, 1857, accompanied with the affidavit of the truth of the allega- 
tions in the petition ; and one of these was that Blacketer had departed perma- 
nently from the State. 

Kennedy also says: that Wilson came to Franklin for the first time in Febra- 
le ary, 1857, that Wilson returned there with Blacketer on the 17th or 18th of 
March. As the deed of sale was executed at Natchez on the 2d of February, 
1857, the sale must have been made by Blacketer to Wilson before the latter had 
ever been at Franklin, where the property was situated. 

So that he bought a lot, stable, horses, and a variety of other property, without 
ever having seen them. Besides, he buys all the books ; also, the accounts, assets 
and credits belonging to the stable, which had accrued after the 7th October, 
1856. 

Such conduct is not in the usual course of business. 

As Wilson came to Franklin in February, and the attachment was levied on 
the 17th of the same month, and a copy of the notice of attachment was left in 
the hands of Kennedy, who resided at the house of Blacketer, it does not seem 
reasonable to believe that Wilson was ignorant of the embarrassed condition of 
Blacketer ; and therefore, even if he did buy the property to secure his own debts, 
it was in fraud of the other creditors. 

There is no proof that Wilson paid any consideration at the time of the sale. 
Kennedy says, that Blacketer was largely indebted to Wilson ; but his knowledge 
is derived from the two parties to the sale. Their admissions cannot have much 
weight under the circumstances of this case. Kennedy also says, that all he 
knows about the consideration of the sale, is what both parties told him. 

There is not, then, a particle of proof, that Blacketer was indebted to Wilson, 
or that any consideration was paid for the property, except that, after the attach- 
ment had been levied, Wilson, and Kennedy, pretending to be the agent of Wilson, 
made two payments on the mortgage notes due Treusdale. 

It should also be noticed, that Kennedy had been in the employ of Blacketer, 
and was so at the time of the pretended sale. 

He held the property, in the absence of Blacketer, as his agent; and after the 
letter of Wilson, he suddenly becomes the agent of the latter, and would not let 
Blacketer ride a horse out of the stable. 

Blacketer was an absconding debtor. Wilson must have known that his object 
in selling the property was to deprive his creditors of recourse upon it. 

The act of sale being fraudulent, the subsequent payments by Wilson cannot 
cure the defects of his title. 
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They were made after the execution of the attachment, and 
8 L. 308; 1 M. 240; 11 R. 190; 18 L. 388; C. C. 1963, 1964, 1973. 


The sale is clearly null. 
Judgment affirmed, with costs of appeal. 
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Bank or Lovrstana v. James Morean et al. 


A drawer of a bill of exchange is entitled to notice of protest for non-payment, where it appears that 
such bill was not given for his accomodation, but that of the acceptors, who had specially contracted 
that the bill should be paid at maturity. 

The fact that the bill was payable by the acceptors, at a particular place, did not dispense the holder, 
who wished to fix a liability = the drawer, from the duty of notifying him of the protest for non. 
payment. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. | 
J. E. King, for plaintiff. Swayze & Moore, for defendant and appellant, 

Sporrorp, J. The defendant, Morgan, has appealed from a judgment rep 
dered against him as drawer of a bill of exchange. 

His defence is, that he had no notice of protest. 

On the other side, it is contended that he was not entitled to notice, and that, 
if he was, there is sufficient proof that due notice was given. 

1. It appears (as is admitted by plaintiff’s counsel) from the answers to inter. 
rogatories on facts and articles, that the draft was not given for the accomoda 
tion of the drawer. It farther appears from the same answers, that arrangements 
were made between the drawer and the drawees, by which the latter specially 
contracted with the former to pay his bill at maturity, under such circumstances 
as entitled him to a notice of protest for non-payment. 

The fact that the bill was payable by the acceptors at a particular place, aia 
not dispense the holder, who wished to fix a liability upon the drawer, from. the 
duty of notifying him of the protest for non-payment. 

2. The burden of proving due notice to the drawer was assumed by the plain- 
tiff. The notary certifies that he sent the notice for the drawer, Morgan, who 


was also the first endorser, inclosed in the notice to the last endorser, E. McIthenny, 


cashier, to Opelousas, by mail, on the day of the protest. McIlhenny had ume 
day to notify the prior endorsee, Morgan. But the proof of this notice is want- 
ing. No minute seems to have been kept at the office of Mr. Mcllhenny, cashier, 
to show that any notice was even received by him, or that any notice was for 
warded to Morgan. After an interval of four years, Debaillon, agent of McIlhenny, 


can only testify that it was the invariable rule to forward such notices for other, 


parties as were received at the office ; he cannot say that he received the noticein 


the present case, but remembers to have sent notices to these same parties, but. 


does not remember whether it was in this particular case. Such evidence isquite 
insufficient to establish a legal notice. Nor is it aided by the answers of appe- 


lant to the interrogatory propounded to him by the plaintiff upon this point. He; — 
said that “he had no recollection of having been notified of the protest of said ” 
draft, he believes he was not notified.” This is not evasive, and, after a lapse of — 
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| fout years from the date of the circumstance inquired of, an answer could hardly Bask or La. 





be expected to be more positive. 


It is unnecessary to notice the bill of exceptions. If we disregard that portion 
of one of defendant’s answers which was objected to, the case is not altered in 

It is, therefore, ordered, that the judgment, as against the defendant, James 
Morgan, be avoided and reversed ; and it is now ordered and decreed, that there 
be jadgment in his favor as in case of nonsuit, with costs in both courts. * 





JULIENNE, f. w.c., v. Louise Tovrtac. 


Where a slave was sold, on the condition that the purchaser should emancipate her as soon as il could 
cedone—Held : That the Act of the Legislature of 1857, prohibiting the emancipation of slaves in 
this State, renders the fulfilment of the condition impossible, while that Act remains in force. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
A F. Thompson, for plaintiff. Dupré & Garland, for defendant ; Swayze & 
Moore, for intervenor and appellant. 

Srorrorp, J. The plaintiff, a woman of color, brought this suit on the 24th 
of April, 1857, for her freedom and that of her children. She avers, that on the 
3d of July, 1837, her former mistress, Mrs. Cydalise Delachaise, widow of John 
Thompson, sold her to the defendant's ancestor upon condition that she should be 
emancipated according to law ; that defendant’s ancestors died without fulfilling 
that condition of her purchase ; that defendant wroygfully holds her in slavery ; 
and that no legal impediment exists to her being emancipated according to the 
intent of the parties to the sale aforesaid. 

It is thus admitted that the plaintiff, born a slave, has not yet been legally 
emancipated. 

The Act of March 6th, 1857, passed several weeks before the institution of this 
suit, isa bar to the action. “From and after the passage of this Act, no slave 
shall be emancipated in this State.” Session Acts, p. 55. 

It does not divest a vested right, for the condition upon which the defendant's 
ancestor acquired title to the plaintiff was, “que la dite dame veuve Don Louis 
Touriac donnera la liberté & la dite négritte Julienne, sitot que faire se pourra.” 
If it should hereafter become possible, the plaintiff will have a remedy. At 
present she has none. The time for her to acquire freedom has not arrived. 
The judgment, we think, should be changed from a final judgment in favor of the 
defendant to one of nonsuit. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed ; and it is now ordered and decreed, that there be judgment against 
the plaintiff's claim, as in a case of nonsuit, and that plaintiff pay the costs in- 
curred in the District Court; those of this appeal to be paid by the defendant 
and appellant. 
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Bank or Lovurstana v. Jonn P. Hunson et als, 


A defendant who has allowed a judgment by default to be made final against him, is i 
testify upon the trial of the case as*to his co-defendant, who has answered, he being interested “er 
questipn of costs. 7 


PPEAL from the District Court of the Parish of St. Landry, Martel, J, — 
J. E. King, for plaintiff and appellant, Lewis & Porter, for defendant, 

Merrick, ©. J. This suit is brought against John P. Hudson, as drawer, ang 
Thomas C. Anderson and Thomas M. Anderson (composing the late firm of 
Thomas C. Anderson & Co.,) as acceptors of a bill of exchange held by 
plaintiff. John P. Hudson answered plaintiff’s petition. The other two defeg. 
dants suffered judgment by default to be made final against them. oe 

After the judgment against the two Andersons had acquired the force of the 
thing adjudged, the case was brought on for trial as to Hudson, and Thomas @, 
Anderson was offered as a witness by the plaintiff to prove that Hudson had no 
funds in the hands of the drawers and acceptors at the maturity or before, to pay 
the same, and that he had no engagements or transactions with them to justify 
him in believing that the same would be paid by them at maturity. The testi 
mony was objected to on the ground that the witness was a party to the suit and- 
directly interested to testify in favor of plaintiff. The objection having beemsgus, 
tained, and the plaintiff having excepted, the present appeal is taken mainly tp 
test the correctness of the ruling of the District Judge in this particular. 

The District Judge does not appear to us to have erred in excluding the testi- 
mony of the witness. He was interested in the question of costs, and by giving 
the plaintiff another debtor in solido for the costs, he diminished the amount 
which he and his partner might ultimately be compelled to pay. The question 
might have been materially different had a separate suit been commenced against 
the defendant, Hudson, who, under the commercial law, would have had no 
recourse against his acceptors for the costs. See Buckner & Stanton v. Watt, 19 
L. R. 215. 

The draft sued on was payable at the house of W. S. Donnell, in New Orleans, 
This fact did not of itself release the holder from his obligation to make a demand 
at the proper place, and give notice of the dishonor to the drawer or indorser. 

The answer is a general denial, and the burden of proof was upon the plaintiff 
to show circumstances rendering the drawer liable. 


According to the view we take of this case, the judgment ought to have been 


one of nonsuit, and not a final judgment. 

It is, therefore, ordered, adjudged and decreed, that the judgment appalal 
from be amended so as to read in favor of the defendant as in case of nonsuil, 
and that the same so amended be affirmed, the defendant, John P. Hudson, pay- 
ing the costs of the appeal. ; 
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W. A. Wison v. Lewis R. Curtis et als. 
Where the title to property, seized by the creditors of the vendor, was decreed to be fraudulent and 
simulated, in a suit to which the vendee was a party—Held : That such judgment is res judicata, as : 
to the vendee’s claim to the title, but not as to his other claims upon the property ; and if he have 
any privilege or right to claim any portion of the price, he should have an opportunity of showing it 
Hea, also, that he was not entitled to enjoin the sale of the property, but his privileges should have been 
enforced upon the proceeds of the sale. 
Itis not necessary that an affidavit for injunction made by an agent, should set forth the absence of the 
principal, it is sufficient to prove on the trial that he was absent at the time the affidavit was made. 





PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
H. C. & T. G. Wilson, for plaintiff and appellant. A. L. Tucker, for de- 
fendant. 

Corz, J. B. S. Blacketer having absconded, L. R. Curtis, one of his creditors, 
instituted a suit against him, and attached his property. 

William A. Wilson, the plaintiff in this proceeding, intervened in that, alleging 
himself to be the owner of the property attached therein. 

The lower court considering the sale of the said property from Blacketer to 
Wilson to be simulated and fraudulent, rendered judgment against the intervenor, 
and in favor of Curtis. 

The latter having caused a fi. fa. to issue, was arrested in its execution by an 
injunction, which is the present action. é 

The grounds of the injunction are as follows : 

1. That the title of the property seized is in Wilson, the plaintiff in the injunc- 
tion. 

2. But if the court be of opinion that he is not the real owner, then he alleges 
that he has paid certain notes that were due Trousdale, the vendor of the property 
to Blacketer, and secured by mortgage on the property. 

That the mortgage and vendor's privilege of Trousdale were superior to the 
claim of any other person, and by these payments he is subrogated to the liens 
and mortgages aforesaid. 

3. That Blacketer is indebted to him in the further sum of $12,680, for money 
advanced him and for mules furnished him for sale. 

4. That he has erected a stable, in lieu of the old one consumed -by fire, at the 
cost of one thousand dollars, for which he claims a privilege. 

He prays to be decreed to have a valid title to the property, and, if this be not 
granted, then that his privilege be recognized on the property, and that it be 
seized and sold to satisfy his claims, and prays that defendants may be enjoined 
from proceeding further with the sale of the same. 

The plea of res judicata was filed by defendants and sustained by the court. 

It is valid against the claim of plaintiff to the title to the property, but not 
against his other claims. 

It is true, that in the former suit many of these claims were considered in de- 
termining the character of the sale of Blacketer to him. They were plead in de- 
fence of his title, but although his title was declared to be fraudulent, this did not 
decide that he may not have paid a part of the price. 

If he have any privilege, or a right to claim any portion of the price, he should 
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have an opportunity of showing it. C.C.1977. He was not entitled to er 
the sale of the property. His privilege ought to have been enforced on the p 
ceeds of the sale. C. P. 300. 
Defendants objected to the affidavit for the injunction, because it was made 
the agent of plaintiff, and it did not state the latter was absent. 
Sec. 16 of the Act of 1839, Session Acts, p. 168, does not require the 
of the principal to be declared in the affidavit of the agent. ag 
It suffices to prove on the trial the absence of the principal when the agen 
made the affidavit. hinls 
It is, therefore, ordered, adjudged and decreed, that the judgment be ed 
so that the rights, privileges or mortgages of every kind that plaintiff may me 
any such there be, are reserved to him to be enforced on the proceeds of the sak 
of the property, and that the judgment so amended be affirmed, and that the “ 
of the appeal be paid by the appellee. 
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Kivpann & Sincer v. Futter & MuIarp. 


A promissory note not being payable until after the expiration of the three days of grace, prescription 
only commences to run from that date. 


PPEAL from the District Court of the Parish of S. Martin, Voorhzes, J. 
J. G. Olivier, for plaintiffs. DeBlanc & Fuselier, for defendants and ap 
pellants. 

Coxz, J. This is an action upon a promissory note. 

Plaintiffs, administrators of the estate of Jaspard M. Singer, aver that he was 
at his decease the holder and owner of the note ; that it was drawn by the defend- 
ants, who were then commercial partners, and made payable to the order of on 
Hector Pritchard, who, subsequently and before maturity, transferred it by blankia- 
dorsement to said J. M. Singer. That said note is secured by mortgage a 
certain property, of which it was a part of the price. 

Defendants aver, that the note has been extinguished by compensation and pay- 
ment ; that there was a note bearing mortgage on said property in favor of Miller 
& Murphy, vendors of a part of said property to Pritchard, for more than sit 
ficient to compensate the note upon which this suit has been instituted. ; 

That said Jaspard M. Singer had assumed to pay one-sixth of the said mor 
gage note, due Miller & Murphy. That Miller & Murphy were about to execute 
their mortgage against the said property in possession of defendants, and in 
to protect their property, defendants were obliged to pay not only the share fer 
which they were responsible, but also the share of said Jaspard M. Singer, far 
which he was individually liable. 

This plea cannot be maintained, for the following reasons : 

On the 26th June, 1846, articles of agreement were executed between Jospank 


he, 


M. Singer and Fuller, one of the defendants, by which Singer “sold hin a : 


credits and interest to all property owned by him in company with H. Prit 
E. W. Fuller and N. P. Millard, namely : all his interest in the Chicot Pass 


mill, and all the lands and improvements thereon, which he bought of Heder F 
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" Pritchard as described in an act of sale from said Pritchard to E. W. Fuller, J. 


M. Singer and N. P. Millard, wherein the said Pritchard sold one-sixth of the 
said land and improvements to the said J. M. Singer, which the said Singer now 
sais to E. W. Fuller, &c.” 

A part of the consideration of this sale was, that said Fuller bound himself to 
pay“ all the said J. M. Singer's liabilities, as a partner in the firm of Pritchard, 
Fuller & Co. as they stood on the Ist of January, 1846.” 

That the debt of Singer for the one-sixth of the property was included in the 
iabilities mentioned in the preceding sale appears from‘the articles of agreement 
between H. Pritchard, E. W. Fuller, J. M. Singer and N. P. Millard, on the 9th 
October, 1844. 

They declare that they had formed a copartnership “for the purpose of trans- 
acting all kinds of lawful business ; that of sawing, freighting and selling lumber 
in particular, keel and steamboating, &c., under the style and name of Pritchard, 
Fuller & Co.” 

« And that on the abovementioned day the said Pritchard sold to the said Ful- 
ler one-third, and to Singer and Millard one-sixth each of the Lake Chicot saw- 
mill; also an equal proportion to each one of all the lands, tools, cattle, beasts, 
and everything belonging to the aforesaid saw-mill when purchased by the said 
Pritchard of John B. Murphy and John F. Miller ; also a right of preémption 
obtained by the said Pritchard of the United States of America, to a fraction of 
land bordering on Lake Chicot Pass and Grand Lake, on which the said saw- 
mill stands. Each agreeing to pay to the said Pritchard the pro rata share he has 
bought of said property, in amount equal to the sum paid by said Pritchard in his 
purchase of said Murphy & Miller, and all incidental expenses included, which 
sums are to be paid by causing an equal amount of said Pritchard's notes given to 
the said John B. Murphy and John F. Miller, on the purchase of said property 
to be cancelled,” &c. 

It appears clear from this act that one of the liabilities of Singer, as a partner, 
was to pay one-sixth of the notes due by Pritchard to Murphy & Miller. 

Singer and his copartners could not have conducted their business unless they 
remained in possession of the saw-mill ; and they could not retain possession un- 
less they paid its price and that of the other property connected with it. 

It was as much one of Singer’s liabilities, as a partner, to pay the price of his 
share of the property, as it would have been to have complied with his obligation 
if he had agreed to furnish a certain amount of cash, asa part of the capital of 
the firm of which he was a member. 

Singer evidently substituted Fuller in his place, as vendee of Pritchard, and as 
a partner in the firm, so far as relates to the partnership debts, and Fuller assumed 
all the responsibilities of Singer towards Pritchard, as his vendee, and also all the 
liabilities of Singer for the partnership debts. 

It cannot be successfully contended, that Fuller assumed the personal liabilities 
of Singer for debts contracted by the partnership in the conduct of their business 
asa commercial firm, and not the liability of Singer for his proportion of the 
real estate possessed by the partnership ; because the subject-matter of the sale 
was the interest possessed by Singer in landed property ; and it is not reasonable 
to suppose that in selling it, he would leave a mortgage debt suspended over him, 
and provide for paying all his liabilities except this. The usual course of busi- 
ness is to oblige the vendee to assume the liabilities of the vendor for the price of 
the property, and to agree to pay all mortgages thereon. 
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Besides, the debt of Singer to Pritchard was one of his liabilities as a pa 
which his obligations to his copartners necessitated him to pay, or to prov 
its payment, by getting a third party to assume. ge 

It is evident, therefore, when Fuller paid the mortgage debt, formerly db by 
Singer, he only paid what he owed, and, as the District Judge justly tome | 
“That whatever payments were made by Fuller inured to his own be 
extinguished his liabilities, that he could not recover from the estate of Singer 
the amounts thus paid ; and, as a consequence, his assignment of these ne 
Fuller and Millard, the defendants, could not confer greater rights to that fir 

The plea of prescription of five years is plead by defendants. oH 

The note sued upon being due in all the month of March was so on the Sisto 
March, 1849, and did not become payable till after the expiration of the thie 
days of grace, to wit: on the third of April, and as the petition was filed on the 
31st March, 1854, and the citation was served on the defendants on the Ig 
April, 1854, the plea of prescription cannot prevail. Wood v. Mullen,3 Rp 
395; Wagner v. Kenner, 2 R. p. 121; DeArmas v. DeArmas, 3 A. 528. 
Judgment affirmed, with costs. 


—_—_—<V_ rns sere ee eec__cua“—yeereeree 


Smite, Tutor, v. Beaucnamp, Tutor. 


Where the appeal bond recites the judgment, and sets forth the fact that the appellant has takena 
suspensive appeal from such judgment, and a blank is left for the amount to be filled up, it will be 
presumed that the blank was left in order to ascertain by calculation the amount fixed by law fora 
suspénsive appeal, and the parties signing the bond will be bound for that amount. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
Swayze & Moore, for plaintiff. Lewis & Porter, for defendant and appel- 

lant. 
Merrick, C. J. This suit is brought to recover of the defendants in solide, 
five hundred and ten dollars and legal interest upon the same, as sureties upon an 
appeal bond. The order of appeal was in the alternative, viz: that the appeal 
should be suspensive upon the defendant giving bond according to law, that 
it should be devolutive by giving bond in the sum of one hundred dollars. ‘The 
bond was filled up except as to the amount which was left in blank. It recited 
the judgment, and that the appellant had taken a suspensive appeal to the St 
preme Court from the same. And the condition was in the usual sai? 

Anderson should prosecute his appeal, &c. 


When the transcript of appeal was made out, the Clerk erroneously copiedthe. 


bond as having the blank filled with the sum of one hundred dollars, whereas it 
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was not filled up with that sum or any other. # 
We are of the opinion, from the recital in the bond itself, that it was intended 
for a suspensive appeal, and that the blank was left in order to ascertain the 


amount thereof by a calculation which was necessary for that purpose. Seecase ‘ 
of Mason v. Williams, 12 An. 68. ae 
The court did not err in setting aside the order for a trial by jury and p 2 

- whe Ri 


the case on the court docket. Revised Statutes, p. 99, 351. 


Defendants further contend that, as Anderson was condemned to pay five-st 7 
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- of the hire of the slaves from the fourth day of February, 1856, until he should ome 
‘deliver them up according to law, they cannot be held responsible for the hire Bravemaur. 


after they are delivered up to the Sheriff. 
We are of the opinion that this objection is well taken, and that the District 
fell into an error in calculatiug the hire to the day of sale, instead of the 
the day of delivery to the Sheriff. It is true, that after they were delivered to the 
Sheriff, in order to save expense, he left them upon the plantation of Anderson, 
put it was under an express agreement that he was not to be charged with their 
keeping, nor Anderson with their hire, and that Anderson was to act for him as 
his agent. The Sheriff having taken possession of the slaves and having ap- 
pointed Anderson his keeper under a special contract, there cannot be any just 
reason for charging Anderson’s sureties for a period longer than that of the de- 
livery of the slaves to the Sheriff, in satisfaction of the decree. Courtney v. Hunt, 
5 An. 177. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be amended so as to reduce the sum of sixteen hundred and twenty-eight 
dollars and twenty-five cents, allowed plaintiff thereby, to fifteen hundred and 
forty-five dollars and seventy-five cents, with the interest allowed by said decree, 
and that the judgment so amended be affirmed, the plaintiff paying the costs of 


the appeal. 
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Cypatise THompson v. Avrore Tovriac et als. 


The vendor of a slave is not entitled to rescission of the sale, on the ground that the vendee had not ful- 
filled the condition of emancipating the slave as soon as it could be done, if during the time that it was 
possible the emancipation could have been legally effected the vendee was not put in default, and by 
subsequent legislation the emancipation within the State became impossible. 

The vendee could not change the nature and origin of his possession, so as toacquire a title by prescrip- 
tion, and if it became afterwards legally possible to effect the emancipation the contract would be 
binding, and, therefore, the judgment of the court below should have been one of nonsuit. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
Swayze & Moore, for plaintiff and appellant. Dupré & Garland, for de- 
fendants. 

Srorrorp, J. The day after Julienne brought the suit for her freedom, which 
has just been decided, Mrs. Thompson instituted the present action against the 
defendants, heirs of Hyacinthe Boisdoré, widow of Don Louis Touriac, to dissolve 
the sale made by the former to the latter‘ of the slave Julienne, on the 3d July, 
1837. The dissolution of the sale is demanded on the ground, that the vendee 
has failed to comply with its principal condition, which was to emancipate said 
slave so soon as it should be practicable. 

The sale was made for $600. But the condition aforesaid was annexed to it. 
The performance of the condition was not limited to any specific time. It was 
predicated also upon uncertain events, over which the parties had no control. 
Both knew that the State had an interest and a controlling voice in the question 
of manumission. Both knew that restrictions were imposed upon the master’s 
power to change the status of his slave ; they also knew, or may be presumed to 
‘have known, that such restrictions fluctuate with the will of successive legisla- 
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tures ; and that no one General Assembly could tie up the hands of its 
in respect to this subject, or abridge that sovereign power which dwells 
in the body politic, and of which each successive legislature is but a t 
depository and exponent. ie 

In view of all these uncertainties they contracted ; the vendee only ur 
to enfranchise Julienne when it should be legally possible ; if it is not | 
possible now, (and we have just held that it is not,) then the defendants are 
now violating the condition upon which they acquired Julienne ; and if there jy 
no breach of the condition, the resolutory action does not lie in favor = 
vendor. 

What is impossible this year may be possible the next ; the power that ol 
may repeal or modify the law. 

But it is urged that there was an interval of eight months between the tine 
when Julienne attained the age of thirty years and the passage of the Actof 
March 6th, 1857, during which it was possible for the defendants to have emanci. 
pated her, and that, not having done so, the condition is broken. nil 

But they were not put in default. The plaintiff neither demanded a spedifie 
performance nor a dissolution, when, as she now alleges, a specific performance 
was possible. 

Nor is it proved that a specific performance was possible in those eight 
months. On the contrary, the probability is the other way. The Act of March 
15th, 1855, “ Relative to slaves and free colored persons,” had then been passed, - 
This Act provided an entirely novel mode of emancipating slaves. There were 
doubts both as to its true construction and its constitutionality, which were to be 
solved by eases then pending before the courts. It was not until December, 1856, 
that the whole Act was declared unconstitutional by a majority of this court 

State v. Harrison, 2 slave, 10 An. 722. If, therefore, the defendants had inst 
tuted proceedings under that Act, they would have been fruitless. But that Act 
having been declared void, the Act of March 18th, 152, p. 214, must be com 
sidered as having been in force. This Act provided, that, thereafter, no slave 
should be emancipated in this State, except upon express condition that when 
emancipated, they shall be sent out of the United States within twelve months 
after being emancipated ; and that all slaves whose claims for emancipation had 
not then been perfected by the proper authorities, should only receive the same 
upon the foregoing condition, and upon failing to comply with the same, should 
be hired out by the owner or owners, or by an agent to be appointed by the 
Judge of the District, until the sum of one hundred and fifty dollars was made, 
when the act of emancipation might be perfected and the slave sent to Liberia; 
provided, that in case any slave or slaves, after having been so emancipated, 
should not be sent to Liberia within one year, or should return after being sett, 
said slave or slaves should forfeit their freedom. 

Now, it does not appear that the slave Julienne was willing, or that her former 
mistress, Cydalise Thompson, desired that she and her children should be banished 
to Liberia ; and only upon that condition, has it ever been possible, even for 
day, for the defendants to enfranchise them. From the inaction of the 





wy 


and of Julienne herself, during the time when she might have been emancipated 4 
upon such a condition, we infer that it was not desired ; and we think the fair 4 


construction of the contract is that the parties to the sale of July 3d, 1837, 
contemplated an emancipation in the State with leave to remain here, b 


Julienne might at that day have been set free by sending her to Liberia, and — 
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_ The condition under which the defendants’ ancestor acquired and held Julienne 
js“ qu'elle donnera la liberté a la dite négritte sit6t que faire se pourra, et qu'elle 
fora tout ce qui sera en son pouvoir pour faire passer & la dite Julienne un acte 


| de liberté en bonne et due forme en remplissant toutes les formalitiés préscrites 


la loi & ce sujet.” 

As we do not find that the defendants or their author have been in default 
with regard to this their undertaking, and as we cannot say that it never will be 
possible at a future day for them to give Julienne her liberty, the plaintiff has no 
ground at present for demanding a resolution of the sale. 

The defendants cannot prescribe against their own title, or change the nature 
and origin of their possession. OC. C. 3480, 3481. As intimated in the case of 
Julienne v. Touriac, if it should become legally possible hereafter for the defend- 
ants to emancipate her, they would be bound under their contract to do so, and 
the present judgment should be no bar. 

We, therefore, think the judgment of the District Court should be changed from 
a final judgment in favor of defendants to one of nonsuit. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be reversed ; and it is now ordered and decreed, that there be judgment in favor 
of defendant and against the plaintiff, as in a case of nonsuit, the plaintiff paying 
costs in the court below and the defendant those of this appeal. 





M. Miante v. G. G. Fourner. 


When a warrant is drawn by those who are de facto directors of the public school of a particular dis- 
trict, the treasurer, upon whom it is drawn, cannot set up as a defence that the directors were not 
elected, and had not qualified as directors. 

The llth section of the Act of the Legislature, organizing free public schools, which requires that the 
warrant drawn for the salary of any teacher should be accompanied by a statement of the number 
of children taught, &c., is directory, and was not intended to be a necessary adjunct of the warrant, 
without which it could not be paid. 

The exaction of extra compensation by the teacher, from the parents of children, is a good ground of 
complaint to the directors, but does not constitute a defence to the payment of the warrant drawn 
by them. 


PPEAL from the District Court of the Parish of St. Martin, Voorhies, J. 
C. H. & E. Mouton, for plaintiff and appellant. DeBlanc & Fuselier, for 
defendant. 

Cots, J. This suit is instituted to recover of the defendant, in his capacity 
of Treasurer of the parish of St. Martin, six hundred and six dollars, the amount 
of a warrant executed in favor of plaintiff by the directors of the public school 
of the Sixth District of the parish of St. Martin, for his services as teacher 
therein, from the 3d of December, 1855, to the 2d of January, 1857. 

The jury rendered a verdict for two hundred dollars, and from the judgment 
thereon, plaintiff has appealed. 

The services of plaintiff were fully proved on the trial ; there was no attempt 
to show, that the amount of the draft exceeded the legal compensation due plain- 
tiff fer the number of scholars taught by him. 


does not contend that the vendee violated the contract before Julienne aar~guned 
became thirty years of age, (C. C. 185,) that is, until the 3d July, 1856. 


Touaiac. 
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The defence of the Treasurer to the action is : 
1. “ Because those who subscribed and delivered it were never i 
elected, never qualified, as directors of the schools of the Sixth District.” _ 

The drawers of the warrant were de facto directors, and recognized ag gueh- 

the treasurer would have been justifiable in paying the warrant, for it would hays 
been a valid voucher for the payment of the money represented by it. 

2. “The warrant, when presented to him, was not in the form 

by law.” 

He contends, that the 11th section of the Act to organize free public 

in the State of Louisiana,”(Sess. Acts, 1855, p. 424,) requires, “that each 9, 
rant, drawn for the salary of any teacher, shall be accompanied by a statemen 
the directors, showing the number of schools in the district, the number 

children taught, the number of children who do not attend school, and the monthl 
rate of compensation to the teacher.” - 

This section is directory ; the statement of the directors is not intended: bet 
the necessary adjunct of the warrant, without which it could not be paid. The 
object of the section is to enable the treasurer to make his report to the = 
Superintendent of Public Education. 

The 9th section of said Act provides, “ that the money which may be 
by the several Parish Treasurers, shall be held by them, and paid out te 
various school districts upon the warrant of a majority of the school directors 
each district.” 

It is the 9th section which designates the person who is to pay the 
for money due the teachers of the Public Schools; and orders the 
Treasurers to pay them when drawn by a majority of the School Directors in 
each district ; the statement detailed in the 11th section is not therein mentioned 
as mye 

“That plaintiff is not entitled to any part of his claim, because he did not 
re! a public, but a private school.” 

It appears, plaintiff endeavored to get the extra compensation of one dollar 
per month, beyond the amount allowed by the law, for each scholar. . 

There is only one witness who testifies, plaintiff would not teach his children, 
unless upon payment of the additional compensation. 

This would be a good ground of complaint to the directors ; but as the pert 
interested did not pursue their proper remedy for redress, it is too late now fo 
object to the payment of the warrant on such a ground as this. 

It is, therefore, ordered, adjudged and decreed, that the verdict of the jury and 
the judgment of the court be avoided and reversed ; it is further ordered and 
decreed, that plaintiff recover of defendant six hundred and six dollars, with five 
per cent. interest thereon per annum, from the 3d of January, 1857, till paid, and ~ 
the costs of both courts. fe 
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Frepericxk Leurz v. Anpry Fores. 


The prescription applicable to aa action for damages growing out of a fraud practiced in the sale of a 
horse affcted with a contagious and incurable disease, which spread among and caused the death of 
‘other horses of the purchaser, is that of one year, under Article 3501 of the Civil Code. 

The principal is responsible in damages for the act of his agent in selling a horse which he knew to be 
affected with a contagious and incurable disease that would be likely to be communicated to other 
stock belonging to the purchaser. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 

J. H. & T. Overton, for plaintiff. Lewis and Porter, for defendant and 

: 

Coiz, J. This action was instituted to recover of the defendant, a horse-drover 
from the State of Missouri, damages to the amount of one thousand dollars, which 
plaintiff alleges he suffered in the fraudulent sale of a horse to him, which, though 
warranted sound, was, at and prior to the time of the sale, diseased with the 
glanders. 

The prescription of two months and also of one year, is plead by defendant. 
Article 2513 of the Code, amended by the statute of 1828, p. 160, 3 22, declares, 
that all suits for the redhibitory defects of animals, may be instituted within two 
months after the date of the sale thereof, any law to the contrary notwith- 
standing. 

The limitation in the second clause of Article 2512 of the Code, does not apply 
tothe redhibitory action for relative or absolute vices in animals. 

This Article declares, “ that the redhibitory action must be instituted within a 
year at the farthest, commencing from the date of the sale. 

“This limitation does not apply where the seller had knowledge of the vice, 
and neglected to declare it to the purchaser.” 

Article 2512 applies the limitation to the redhibitory action which must be 
instituted within one year, and Article 2513, amended by the statute of 1828, 
fixes the prescription of the redhibition of animals within two months after the 
date of the sale thereof, any law to the contrary notwithstanding. 

The prescription of two months does not apply to the case at bar, becanse the 
character stamped upon the action by the plaintiff in his pleadings determines the 
prescription applicable to it. Wilson v. McGreal, 12 A. 357. 

This appears to be a suit to recover of the defendant damages growing out of 
an alleged fraud and imposition practiced towards the plaintiff by the agents or 
employees of the former in the sale of a horse to him, affected with a contagious 
and incurable disease, which spread among the stock of plaintiff and caused the 
death of seven or eight of his horses. 

This action falis properly under that class of wrongs embraced in Articles 2204, 
2295 and 2296 of the Code, under the head of Offences and Quasi-Offences, which 
declare that, “ every act whatever of man, that causes damage to another, obliges 
him, by whose fault it happened, to repair it.” 

Every person is responsible for the damage he occasions, not merely by his act, 
but by his negligence, his imprudence, or his want of skill.” 

“We are responsible, not only for the damage occasioned by our own act, but 


7 
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2 for that which is caused by the act of persons for whom we are ans 
the things which we have in our custody.” ' 
The prescription applicable to this action is one year ; Art. 3501 of te 
provides that “The actions for injurious words, whether verbal or e 
that for damages caused by slaves or animals, or resulting from offences or 

offences, are prescribed by one year.” 
As this prescription has not been perfected, the action lies. 
The liability of defendant shall now be considered. 
Three, out of the four persons present at the sale, were the agents or e 
of the defendant. 
The evidence of the three has been taken by commission. 
There are four circumstances which are urged by the defendant to free him 





























liability. for th 
1. “ That a draft was given by plaintiff for the horse on his merchant in ii 
city, and was not paid, for a time, after its maturity, sufficient to have | conta 
the drawer to have countermanded its payment, on account of the diseased eye f mm’ 
dition of the thing sold.” | dises 
No presumption can be deduced from this, of the soundness of the animal,ig | © T 
draft was payable at sight, and plaintiff was never notified that it was not | bt 
upon presentation. It was, then, natural to conclude, that the draft had bem san 
paid, and plaintiff may have thought it useless to write to his merchant onthe a 
. | Ther 
2. “That the horse was sold for $112 50, and was apparently worth at lent J 
two hundred dollars.” 


This does not establish that the horse was sold as unsound. 

Ferguson, who, as agent of defendant, was the vendor of the animal, testifies 
that, “ it was stated to plaintiff at the time of the sale, that the reason why th 
horse was sold for such a low price was, that he was wild, ungaited, unusedt 
work, and was sold as an unbroken horse.” ‘ 

“ There was no peculiarity about the horse sold, that induced me to beliew that 
“a was diseased at the time he was sold, or previous thereto.” vis 

“ That the three witnesses, agents of defendant, stopped at the gate of the 
a of plaintiff some weeks after the sale.” It is not, however, established, that 
plaintiff, who was at some distance, recognized them, and it is not then strangs, 
he na not at that time inform them of the sickness of the horse. 

4. “That if the horse had been affected with the glanders, he would have been 
excluded from the drove of horses and mules, in coming from Missouri to 
Louisiana.” 

This would be an argument to show the good faith of the agents of atch 
if there were not so much doubt encompassing their testimony from its i 
dictory character that we cannot believe it. = yi 

One of defendant’s witnesses testifies: Mr. Ferguson told plaintiff, that the 
horse was getting over the distemper, which caused him to run a little at 
nose; whilst Keller, a witness of plaintiff, says, he was present at the sale, and Bo ~ 
allusion was made to any sickness Whatever.’ Ferguson contradicts the witness of 
defendant, and corroborates the testimony of Keller for he says the horse vai 
affected with any disease. 

The reason given by Ferguson for selling the horse so low, does uot appeal 
be correct. The testimony of defendant’s witnesses shows, that the horse had 
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in the plough in Missouri ; that he was used as much as any other horse 

‘the drove, in the journey from Missouri to Louisiana ; and it is shown by 
ler, that a day or two subsequent to the sale, he saw the horse in harness, as 
- being driven by plaintiff in his own buggy, and he was very gentle. 
he testimony of defendant shows that the horse had been affected with the 
distemper, but had become well before he was started in the drove; that just 
jefore the sale, he did run a little at the nose. 

It is established, that the horse had the glanders, and died about five or six 
weeks after the purchase ; and that plaintiff lost seven or eight horses of a 
disease having the same symptoms as those of the horse purchased of defendant. 

Weare of opinion that the agents of defendant who was absent at the sale, 
knew that the horse was diseased with the glanders. The principal is responsible 
for the acts of his agents under such circumstances. 

_ His agents were aware at the time of the sale, that the glanders is a disease 
contagious and incurable ; and that plaintiff would naturally allow this horse to 
mm with his other stock ; and that thus, they would be exposed to catch the 

































disease. 

. . They were, therefore, aware of the damage to which plaintiff would be exposed 

red by their fraudulent act, and defendant ought to be held responsible for the 

om | = same. 

the The lower court gave a judgment in favor of plaintiff for one thousand dollars. 
i There is no error in the same. 

ast Judgment affirmed, with costs of appeal. 
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Francis E. Lawrence v. J. Burris. 


Arule on the Recorder to produce the original of an act under private signature recorded in his office 
with the oath of the party, to obtain the order, and the answer of the Recorder to the rule, that 
the original had probably beed delivered to some of the parties interested, are not sufficient to 
justify the introduction of secondary evidence. It should be shown by the oath of the party that 
an effort had been made to obtain the original by inquiry of those through whom title is claimed. 

In an action of boundary, where the titles of both parties are derived from the same original vendor, 
the calls of the titles of the parties as understood at the time they were made, and according to the 
usage of the country at that time, cannot be disregarded on account of more recent surveys made 
by the Government which would change their boundaries. 


oe. 
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PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
J. G. Olivier, for plaintiff. H. C. Wilson, J. M. McClarty and T. H. Lewis, 
for defendant and appellant. 
Merrick, ©. J. The present is an action of boundary. 
_-Itappears that in 1823, Congress confirmed by Act approved February 28, 
» 1823, in favor of Robert Martin, among others, two contiguous tracts of land on 
each side of Bayou Boeuf, in the parish of St. Mary, the one tract having forty 
arpents front, by forty arpents depth on each side of the bayou, the other a front 
of thirty arpents by a like depth of forty arpents. The first of these tracts is 
called the Pilboro tract, the other the Monteran tract. The plaintiff claims by 
prescription a part of the Pilboro tract. She produces no title from the original 
confirmee. The defendant, on the other hand, produces a title from Robert Martin 
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of both grants to W. C. C. C. Martin, and a sale from W. C. C..C. 
Jan. 1848, of thirty arpents front on the south side of the bayou, with 
of forty arpents, described as being bounded above by J. C. H. Swing 
Tucker, and below by land of the vendor. A survey was made by Bretie, 
of Martin, and a line was run at his instance in the usual manner of 7 
veys at that time, giving to the defendant for his boundary on the side w 
plaintiff now resides, a line nearly perpendicular to the bayou. This line 
conformity to some approved surveys in the office of the Surveyor General, 
under whom the plaintiffs hold respected this boundary, and placed a fer 
the same, extending as far back as they had cleared. The defendant peo - 
to this fence, by joining his fence to the same, and cultivating a part witha 
and occupying the residue as a pasture. 

Things remained in this condition until —--——, when the Land 
undertook to survey the Robert Martin tracts of land. It appears that in onder 
to prevent a conflict with other settlers, it became necessary to depart from the 
nearly rectangular lines of the unapproved surveys, and cross the bayou obliquely, 
By this proceeding, the quantity on each side of the bayou was hot preserved, 
and a line was run as the boundary of the Monteran tract, crossing the bayou 
near the line designated by W. C. C. C. Martin to defendant as his boundary, bat 
diverging from it at an angle of 38.33 degrees, and cutting off from defendant's 
tract at the lower side, as delivered him, 287 acres, and diminishing his whole 
tract from 1200 arpents to 881 acres, notwithstanding some increase by a similar 
line on the upper boundary. 

It has been already remarked, that plaintiff claims by prescription, cal it 
becomes necessary to consider the extent of her possession. The calls of all of 
plaintiff’s titles, with one exception, are for twenty-eight arpents front, by a depth 
of forty arpents. The construction of the calls of her titles, in accordance with 
the decision of this court in the case of Bourguignon v. Boudousquié, 7 N.8, 
700, gives her the boundary which has been recognized by the parties up to the 
time of the recent survey made by the Land Department. In a single act of sale, 
under private signature, of one undivided half of the tract claimed by plaintiff,a 
reference is made to the side line of one Thomas Banks, and the tract bounded on 
that side by it. To the introduction of a copy from the Recorder's office, it was 
objected that it was but a copy of a copy. We are of the opinion that the rule 
on the Recorder to produce the original, and his answer that it had probably been 
delivered to some of the parties interested, with the oath of the plaintiff's hu- 
band to obtain the order on the notary, were not sufficient to justify the intro 
duction of the secondary evidence. It should have been shown by the oath of 
the parties, that an effort had been made to obtain the original by inquiries of 
her vendors and those through whom she claims title. Sufficient circumstances, 
therefore, have not been shown by the oath of the party, to render the lows 
probable within the meaning of Article 2249 of the Civil Code, and theact 
ought to have been excluded. It is, therefore, unnecessary to decide whether this 
supposed act under private signature has a controlling effect over the calls of 
plaintiff's immediate title and the Sheriff's deeds under which also she claims. 4! 
It is clear, that as against W. C. C. C. Martin, plaintiff could recover nothing 9 
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outside of the boundaries by which she has possessed. us 

If W. C. C. C, Martin were to institute an action against the defendant to 
recover the land lying between the line of the recent surveys, and the line to” 
which defendant has possessed, he would be repelled by the calls of the title and: 
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arvey he caused to be made, by which defendant was put in possession. He 
considered the owner of both tracts, and bound to maintain defendant 
ion of the land sold in accordance with the calls of the title. C. OC. 840. 
intiff in no event can have a greater right than Martin, the true owner. 
s pretensions are maintained, instead of having twenty-eight arpents 
saton the bayou, according to the calls of her title, as commonly understood, 
will have forty arpents front upon a portion of the bayou which presents 
a straight line in front of plaintiff's land, and in fact, of the entire 
tract. 
- therefore, of the opinion, that the calls of the titles of both plaintiff 
t, as understood at the time they were passed, and according to the 
sage of the country at that time, must control. The recent surveys made by the 
ent of Martin’s lands, cannot change the boundaries of his grant to 
@endavt, which was absolute at the time it was made, nor of the calls of the 
- Sheriff's deeds and other acts under which the plaintiff claims. Neither can a 
pference to the source of title of the vendor, in some of the acts of sale, control 
the boundaries which he has assigned and fixed to his grant. And as it concerns 
Martin, he was able to maintain defendant in possession to the extent of the 
ails of his title. 
’ Itis, therefore, ordered, adjudged and decreed, that the judgment of the lower 
gourt be avoided and reversed, and that there now be judgment in favor of the 
defendant and against the plaintiff, that the line marked as A B on the plat of 
grvey made by A. L. Fields be held as the boundary line between plaintiff and 
defendant, and that the demand in warranty be dismissed, and that the plaintiff 
pay the costs of both courts. 
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Succession or Rosemonp Dovwcert. 


Where in a marriage contract it was stipulated, that in case of the death of either party, the property 
should return to the estate of the person to whom it had belonged—Held : That there is nothing in 
sacha contract to prevent a widow in necessitous circumstances from claiming her marital fourth 
under Article 2359 of the Civil Code. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
Dupré & Garland, for administrator and appellant. J. E. King, for oppo- 

nent. , 
Merrick, C. J. This appeal is taken from a decree of the lower court allow- 
| | ing the opponent the marital fourth in the succession of her late husband, 
i Rosemond Doucet, deceased. 
Appellant’s counsel thus state their case : 
“Clément Hollier, the administrator of the estate of the late Rosémond Doucet, 
having filed a final account of his administration, with a distribution of the estate 
among the heirs, his surviving wife opposed the same, claiming the marital fourth 
under the Article 2359 C. C. Not disputing the facts proved, which establish 
that this would be a proper case for the application of this Article, we contend 
onthe part of the appellant, that the opponent is debarred from claiming the 
marital portion out of the estate of her deceased husband, because she has 
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Svomsnox or renounced the same in the third clause of their marriage contract, Whi 
these words: “ En cas de mort sans enfants, les biens retourneront & Ip 
d’oa ils proviennent.” oo 
The marriage contract of the parties is but a little more than a cont 
ing the system of the community which would have governed 
contract. The first article of the marriage contract adopts the com 
acquets and gains. The second provides, that each of the spouses shall } 
debts contracted before the marriage out of their respective separate estate, is 
third is recited above in full. The fourth authorizes the wife to i 
renounce the community. The fifth and last enumerates the separate estate, 
the husband brought into the marriage. We think that this contract was 
intended to cover all possible contingencies which might happen, and th 
adopting certain general provisions of the law, the parties did not 
exclude all other provisions of the law relative to their reciprocal rights 
out of the relation of husband and wife. C. 0.1959, 1962. By the 
contract, the parties have contracted that in the event of death, the 
should return to the survivor and to the estate of the person to whom it 
tively belonged. The law provided for the same. And as the widow could 
claim the marital fourth after the settlement of the estate of her husband, it 
follow that she was bound in the one case as much as the other, to make such 
return to the estate, in order that it might be settled, and it might be known 
whether or not the husband died rich, leaving her in necessitous cireu ‘ 
The widow appears to have made the return stipulated in the contract, af 
nothing prevents her from claiming her marital fourth under another provision\ 
law applying to a case not provided for by the contract. 4 
As we are clearly of the opinion that the case before us was not contemplated 
by the contract, we deem it unnecessary to inquire whether the wife can, by her 
marriage contract, derogate from her right to claim the marital fourth in the 
event of her husband’s death, by which she is left in necessitous circumstances, 
It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed as to the parties to the present appeal, and that 
the appellants pay the costs of the appeal. 
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Tuomas M. TuckER v. J. Burris—J. Burris v. J. Tucker—J. Bena 
v. T. M. Tucker—Consolidated. 


| ' 


Where the proper officers of the land department have ordered the survey of a confirmed grant, 
holding up the claim for many years, on the ground of a suspicion of its being fraudulent and 
such objection to the title cannot be raised afterwards by an adverse claimant. 8 
It is not necessary to trace such a title to the original claimant ; if it is traced to the confirmee, wha 
existence is not contested, it suffices. nega 


PPEAL from the District Court of the Parish of St. Marys, Voorhies, Ty 

J. A. McClarty and Wilson, for plaintiff and appellant. J. E. King, for 

defendant. + Te 
Merrick, C.J. The history of these consolidated cases will be found in the 

12th An. 871, they having been before the court last year, and having 
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for a new trial. The second trial also resulted.in favor.of the defendant, 
i the plaintiff, Burris, appealed. 
is claims under an Act of Congress confirming the title of Robert Martin, 
ey argnts rt by forty deep on each side of Bayou Beeuf in the parish 
3, then described as the interior of Lafourche. See American State 
, Fol. 3, p. 509, No. 36, and Act of Congress, approved February 28th, 
p. xv, sec. 1. Robert Martin conveyed to W. C. C. Martin, 27th De- 
. 1823, and the latter conveyed to the plaintiff, John Burris, 20th January, 
and the Martin tract appears to have been surveyed and located in 1851. 
The defendant claims 228 81-100 acres of the land claimed by Burris and 
he a the Martin survey. 
efendant also claims by a confirmation to William Knight, and a sale from 
r to Davis, 28th August, 1808, and from Davis to Garrett the same day, 
v4 a the heirs of Garrett to defendant, Tucker, July 7th, 1854, after the 
> | ‘stitution of these suits. 
Pee i . = had occasion to examine the Martin title to the Monteran tract, in the 
A [5 ‘asof Lawrence v. Burris, just decided. But it is now objected that this title 

i be mudulent, and that there never was such a man as Jacques Monteran, and 
gpretended Galvez grant was a forgery. This matter was considered by the 
wetary of the Interior and the Commissioner of the General Land Office, not- 
viihstanding which, the survey was ordered to be made. It was, perhaps, in the 
power of the United States Governmant, by a judicial proceeding against Robert 
grtin, to have caused these confirmations to be annulled for fraud and forgery. 

was never done; but on the contrary, the department, after holding up 
claims on the ground of suspicion for many years, at length dirécted the sur- 

Tytobe made. This case is unlike the case of Phelps v. Hughey, 1 Aw. 320, 
here the confirmation was made to one having no existence, and consequently 
the titles purporting to eminate from him, must have been forgeries. 

In this case, the existence of Robert Martin, the confirmee, is not contradicted. 
Hence it is not necessary for the plaintiff to trace title to Monteran. See 4 
An. 100; Ibid, 422, Purvis v. Harmanson ; Thomas v. Philips, 7 An. 546; 8 
An. 106, Riddle v. Ratliff ; 12 Peters, 458 ; 4 Howard, 461 ; 19 Howard, 209. 

It is sufficient that he produces a regular title from Robert Martin, the original 
confirmee. 

It becomes now necessary to consider defendant’s title. The pretended confir- 
mation to William Knight cannot avail the defendant, for the reason that the 
Commissioners reported against the claim, (American State Papers, vol. 2, p. 
P% 366, No. 462,) and it does not appear that Knight was entitled to a confirmation 
mder the Acts of 1805 and 1813 ; 2d vol. Statutes at Large, p. 325, sec. 2; vol. 
3,p.121, 122. Had he or his vendees been entitled to a confirmation, they would 
doubtless have obtained an order of survey from the Commissioners of the Land 
Office, and have caused their claim to be surveyed. 

In the absence of any action of the land office on William Knight's claim, we 
must presume it had not the requirements of the Acts of Congress in order to 
entitle him to a confirmation of 640 acres. 

On the question of possession, it is clear that, until 1823, no one could possess 
the land adversely to the Government of the United States. It is not, therefore, 
Necessary to consider the very conflicting testimony as to whether Garrett ever 
had possession. Tucker's possession, such as it was, commenced in 1847 or 1848, 
bat he never acquired Garret’s title, under which he now claims, until 1854, and 
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these suits were instituted in 1848, 1850 and 1851. Gurrett, it is 
never in possession after 1816. The plea of prescription cannot, . 
- the defendant Tucker. : hi 

On the question of improvements the testimony is vague, but we think 4 
venues ought to be considered as compensated by the land which has been ¢j 
leaving to the defendant the right to remove his buildings. 

It is, therefore, ordered, adjudged and decreed by the court, that the 
of the lower court be avoided and reversed ; and it is now ordered, adi 
decreed, that the said John Burris do recover and have judgment against ti 
Thomas M. Tucker, for said 228 81-100 acres of land in controversy, and 
allof the land in the possession of the defendant, Tucker, within the lines of 
vey of A. L. Field, as represented by the lines shaded in blue and the 
the plat of said surveyor, the upper of said lines crossing the bayou at 
indicated on the plat as the post marked D. And it is further ordered, tha th 
said Thomas M. Tucker pay the costs of both courts, reserving to him the 
to remove his dwelling house and other buildings, unless said Burris shall 
to keep the same, and reimburse the said Tucker their value and the price of the 
workmanship ; and to this end, it is ordered, that said Burris elect by writing 
deposited with the Clerk of the lower court, within twenty days after the mage 
date in this case is filed in the lower court. sad * 
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-Sanpoz v. Ozenne et al. " 
The dictum in Williams v. Close, 12 An. 877, that the confirmation of a Spanish grant inures to the 
benefit of the original owner, was said arguendo ; the decisions in Purvis v. Harmanson, 4 An 
422 ; Thomas v. Phillips,7 An 546 ; and Farmer's Heirs v. Fletcher, 11 An. 142, affirmed. © 
The title to public lands being in the government of the United States at the time certificates of confir- 
mation are issued, the land department at that time is vested with the exclusive jurisdiction “7 
tle and fix the boundaries between the claimants. 


When the department has acted and fixed the boundaries, in the absence of fraud on the partof a 


party claiming under such action, or any particular equity in favor of any other party, effect must be 
given to the action of the department. 


Bofore patents are issued for public lands, the judgment in a suit between parties involvingt he 
validity of their respective confirmations, can only maintain the party in whose favor the judg- 
ment is rendered, in provisional possession of the land in dispute. 


PPEAL from the District Court of the Parish of St. Martin, Voorhies,J. ~ 
Simon & Gary, for plaintiff. DeBlanc & Fuselier, for defendants ad 
pellants. 

Merrick, C. J. This suit, although commenced as an action of repeal 
treated by both the plaintiff and the defendants as an action of bornage. % 
Frangois Jacques Ozenne was originally in possession of the land in controversy.” 

On the 10th day of November, 1807, he sold to Maria Vincent L’ Abbé, a tract 
of land described as “ une terre de sept arpens et demi de face, & prendre face sur - 


la grande crevasse de la terre qu’occupe présentment Mr. Ozenne sur le Bayou 8.) 


Tortue, avec toute la profondeur qui trouvera au de la dite terre situé sur Ville 
appellée I’Isle du Large, bien entendu que le bois de la dite isle sera 

en égale portion entre le vendeur et l'acquéur pour prix et somme de sept ¢ 
cinquante piastres.” At this time, Frangois Jacques Ozenne had not acc 
title from the government to the lands in his possession. 
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a certificate of confirmation issued to Maria Vincent Ozenne, for seven 
If arpents front, by about three in depth, in virtue of the sale from 
Jacques Ozenne to M. V. Ozenne, being certificate No. 2160. At the 
etime certificate of confirmation No. 2161, issued for three hundred superfi- 
arpents immediately in the rear of the preceding, and having the same width 
ih the depth of forty arpents. 

The first of these tracts appears to have been ordered to be surveyed from the 
mt tract bordering on the Bayou Tortue, and diminishing the depth of that 
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same day that these two certificates were issued, the Commissioners issued 
sate of confirmation in favor of Frangois Jacques Ozenne, for fifteen ar- 
= sts front on the bayou by a depth of forty arpents. 

2 The lands were surveyed in pursuance of the certificates of confirmation, and 
eys appear to have been approved by the Surveyor General. 

stead of following the channel of the so called “ crevasse,” the survey com- 
sat a point where the “ crevasse” touches the northern side line of the 
~gacts of land held by plaintiff and defendants, diverging from the course of the 
" erevasse” at a considerable angle. The survey of the other of defendant's 
" {mets cuts the “crevasse” near the middle of the tract, crossing it about the same 








a plaintiff contends that the true boundary is the center of the channel of 
" | the“crevasse ;” the defendants, that it is given by the survey made by the gov- 
| eaument of the United States. 

The plaintiff maintains that the true construction of the deed from Frangois 
Taeques Ozenne is to give the defendants a front. upon the “ crevasse,” and the 
“i Gommissioners erred in confirming the tract to Maria Vincent Ozenne, in the 
form in which it was done, and that the confirmation must, therefore, inure to 
the benefit of the original owner. To support this position, counsel refer to the 
; cseof Sackett v. Hooper, 3 La. 107; and a dictum in Williams v. Close, 12 An. 
Hi 877. 
‘| — The court did not place the latter case upon the ground contended for in this 
tage, and we say as our predecessors said in the case of Purvis vy. Harmanson, 
} that “what we said arguendo cannot be considered as precedent.” 
‘The cases of Purvis v. Harmanson, 4 An. 422 ; Thomas v. Phillips,'7 An. 546 ; 
; and Otho Farmer’s Heirs v. John Fletcher, 11 An. 142, in harmony with the de- 
: tsions of the Supreme Court of the United States, and are still adhered to by 
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* this court. 

“ The title was in the government of the United States when the certificates of 

. @nfirmation issued, and the land department was vested with exclusive jurisdic- 
tion to settle and fix the boundaries between the different claimants. The proper 
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dficers have acted in this instance. In the absence of all fraud on the part of 

~ the defendants, or any particular equity in favor of the plaintiff, effect must be 

' 4} given to their proceedings. Thus it is evident that the titles produced are favor- 
'~ able to defendants pretensions, and that it is unnecessary to put a construction 


upon the deed of 1807. But as patents have not yet issued, we shall maintain 
| defendants only provisionally in possession of the tract of land in dispute. 
“} itis, therefore, ordered, adjudged and decreed by the court, that the judgment 
| ofthe lower court be avoided and reversed ; and that the plaintiff's demand, as 
‘Bow presented, be rejected ; and that the defendants recover possession of the 
® land in controversy, and that the boundary line between the plaintiff and defen- j 
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dant be fixed at a straight line drawn between the points B and F, as 

the survey and plat of Abner S. Miner, on file, and in confirmity to the appro 
surveys of certificates Nos. 2160 and 2161, under which defendants claim, gi 
ject, however, to any future action of the proper officers of the United Sigs 
Land Office. And itis further ordered, that the plaintiff pay the costs of bo, 


see 


ts 
; 
ea 
> an 
k 
x 
Jt 
. 
Geek? 







































APPENDIX. 





_ The following cases were accidentally omitted from the New Orleans and Monroe decisions. 





Louisa Marsnatt v. Mrs. Cuartes Warricant et als. 


a Beate seven Den ont bom cet, and the fault is not imputable to the appellant, further 
bee 9 ” time for service of the citation of appeal will be granted under the Act of the 20th of March, 
= 1839.—Buchanan, J. 
¥. _ Where a suit was brought by a slave, who caused herself to be sequestered, and when an appeal was 
i taken from a judgment rendered in her favor, she could not be found to be served with the cita- 
% tion of appeal—Held : That service of the citation upon her counsel must be considered as good as 
" if'she had departed from the State.—Oole, J. 
* “| = Aperson to whom a statu liber owes service, has the right, on moving from one State to another, to 
; ‘| take such statu liber with him, and thus change the domicil of the statu liber. 
Mage | The satus of a slave, or sfatu liber, is governed by the law of his domicil. 
ais Where a statu libera domiciliated with the person to whom she owed service in Louisiana, fied from 
“such service to the State of Kentucky, from whence she had been removed while a statu libera, and 
there obtained a judgment in a court of Kentucky (by whom counsel was appointed to represent the 
‘§ __ absent defendant) against her owner in Louisiana, recognizing her right to her freedom—Held : That 
{ _  fgasuit afterwards brought by her, on her return to Louisiana, against the owner from whom she 
B shad fled, the judgment so obtained would not be recognized as binding on the defendant. The domi- 
‘§  _scilof both plaintiffand defendant being in Louisiana, the courts in Kentucky could not assume 
: jurisdiction over the status of plaintiff, nor render a judgment binding on defendant, without notice 
to him. 
Where the statutes of another State are not offered in evidence, the law there will be presumed to be 
___ the same as our own. 
Since the Act of the Legislature of 1857, prohibiting the emancipation of slaves in Louisiana, the right 
of a statu liber to freedom cannot be recognized. 


PPEAL from the Sixth District Court of New Orleans, Cotton, J. 
G. L. Bright and Egan & Dupuy, for plaintiff. G. LeGardeur, for defen- 
dant and appellant. 

On motion to dismiss appeal. 

Bucuanan, J. The ground of this motion is, that neither the appellee, Louisa 
Marshall, nor her counsel, was cited to answer the appeal. 

There are two appellees, Louisa Marshall, the plaintiff, and Madam Courtois, 
the warrantor. The citation of appeal for the latter was served in person ; that 
for Louisa Marshall is returned as follows : 

“ Received, April 13th, 1857, and after due and diligent search and inquiry, 
| = Lowisa Marshall could not be fo 
ae The Article 582 of the Code of Practice provides as follows : 

| = “The Sheriff shall serve the petition and citation on. the appellee, if he reside 
in the State, or his advocate, if he do not, by delivering a copy of the same to 
such appellee, or to his advocate, or by leaving it at the place of their usual 
domicil.” 
In the construction of this Article, it has been ruled that, when the appellee 
‘eannot be found, service of citation should be made on the attorney of record of 
such appellee. Hennen’s Digest, p. 62, No. 20. 
The counsel of appellee, in support of his motion, has referred us to a case of 
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Ratliff v. His Creditors, in 14th L. R., p. 292, where an appeal was di 
a return of the Sheriff that “ the appellees were not found in his p me 
reasons for judgment in that case, we find Judge Martin, the organ of the 
declaring that the irregularity in the service (or rather the want of servig 
clearly imputable to the counsel of the appellant, and therefore, that 
was without power to give relief under the Act of 20th March, 1839. ; 

But the present case appears to present different facts. The plaintiff th 
lee appears to be a person held in slavery by the defendant and appell 
who institutes this suit for her freedom. In her petition, she prays that t 
will ex officio order a writ of sequestration to issue, commanding the §| 
take into his custody the body of petitioner ; and on the same day that the 
tion was filed, we find in the record an order signed by the Judge of t 
below, “ that the Sheriff of the parish of Orleans sequester and take into 
tody the petitioner, Louisa Marshall, and her safely keep in his possession 
under his control, until the further order of this court.” We infer that 
was executed, and there is nothing in the record showing that the order of seq 
tration was ever rescinded, or that the plaintiff was ever taken out of the ¢ 
of the Sheriff upon a bond. We find her appearing before a magist, 
months afterwards, to make an affidavit for the purpose of obtaining a cor 
to take the testimony of witnesses residing out of the State. From these 
we are bound to presume that the Sheriff has had the legal possession 
custody, as sequestrator, of the person of the plaintiff, to the present time; 4 
if he has not been able to find her, for the purpose of serving the cit 
appeal upon her, most clearly the fault is not imputable to the appellant, by 
the Sheriff himself ; and the appellant is entitled to relief under the Act of 9 
March, 1839, p. 170, and of 14th March, 1855, p. 315, sec. 14. ‘ 

It is, therefore, adjudged and decreed, that this rule be dismissed, andl 
fifteen days from the rendition of this decree be allowed for service of the citatit 
of appeal upon the plaintiff, or upon George L. Bright, Esq., her attorney, fg} 2% 
case the plaintiff cannot be found). It is further ordered, that the costs of hi 
rule abide the final decision of the cause. oe 

On second motion to dismiss appeal : 

Core, J. <A rule was heretofore taken to dismiss this appeal, on the g 
that appellee had not been cited, whereupon, on account of some particular @ 
cumstances and the want of laches on the part of appellee, this court orden 
that appellant have fifteen days to cite the appellee, and the citation be se 
Louisa Marshall, and if she cannot be found, that service be made on 
counsel. 

A citation issued, and the return of the Sheriff shows that “after dilig 
searches and inquiries, he learned that Mrs. Louisa Marshall resides in the tom 
of Franklin, in the parish of St. Mary,” and then served the papers on her @ 
ney, who refused to accept service. 

The general rule is, that neither admission of service of citation of appeal by 
the attorney, nor service on him is good, unless the absence of the client from t 
State be legally proved. 

This case isan exception to the general rule ; plaintiff, a eer woman, bri 
suit for her freedom against defendant, who claims to be her owner, and ¢ 
upon the court for a writ of sequestration, and causes herself teed ae 
possession and custody of the Sheriff. 
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was bound to remain until the final termination of the suit, whether 

J upon bond or not. Code of Practice, Art. 280. 
she has removed from the jurisdiction of the court in violation of law, 
‘is not obliged to search for her beyond that pale, and service upon her 
must be considered in this case as good as if she had departed from the 


therefore, ordered, adjudged and decreed, thas the rule be dismissed, at 
of the mover. 
the merits : 
eenick, O. J. This suit is brought by the plaintiff to recover her freedom. 
identity be conceded, it will appear that the plaintiff was born about the 
f 1822 the slave of George’ Belcher, of Mercer County, Kentucky; that 
died in 1824, leaving a will which was admitted to probate, by which he 
pred that the plaintiff was to have her freedom at the age of thirty years; 
ywhen she was about thirteen years of age she was removed to the State of 
by one Wood, who had married the grand-daughter of Belcher, and 
the legatee of Louisa, that she was subsequently removed to New Or- 
where she was sold as a slave for life, and after having remained several 
and passed through several hands, was finally purchased by the defendant, 
is Watrigant, in good faith on the 21st day of January, 1854. Not long 
gr, to use the language of her petition, “ She fled from bondage and the service 
the aforesaid Anna Husson, (Mrs. Watrigant,) to Mercer County Kentucky,” 
she instituted a suit in the Circuit Court of Mercer County, on the chan- 
de, and obtained a judgment decreeing her to be free, and awarding her 
ion against the defendants, for costs, although they had in no manner been 
wplified of the proceedings and were only represented by counsel acting under in- 
r fictions from the court, who filed an answer in their behalf as absentees. She 
| ‘dea returned to Louisiana, armed with her Kentucky judgment. 
Ne The judgment of the lower court was in favor of the plaintiff; it also dismissed 
f thi | fe defendant’s demand in warranty. 
~{ | The defendant has appealed. 
’ | The first question which the record presents is the effect which must be given 
# | ®the Kentucky decree. Does it bind the defendant ? 
rd | Weare of the opinion it does not, for two reasons, viz: Ist, the domicil of 
isa Marshall was Louisiana, and the laws and courts of Louisiana alone had 
d ta) | jarisdiction over her status, and, 2d, because the domicil of the defendant was 
het | ako in Louisiana, and a foreign court could not assume jurisdiction over them in 
)} mh a manner as to bind them in the absence of notice. 
> question of the domicil of the plaintiff will appear sufficiently plain by a 
Boment’s reflection as to the condition of statu liberi in the Southern States. 
fake the case of the plaintiff. When she was two years of age she was given by 
er to his grand-daughter, then unmarried. The legatee of the plaintiff mar- 
and it became the interest of the married couple to remove to Missouri. 
there anything in the law of Kentucky which prevented their removal? 
ld they not take with them those who owed them service? These questions 
be answered, the first in the negative and the latter in the affirmative, for 
itannot for a moment be maintained that these Southern States do not stand 
precisely the same footing as it regards the institution of slavery, and that 
condition of the slave is not the same in all. There was then no fraud com- 
litted towards the laws of Kentucky when Woods moved to Missouri, or subse- 
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quently to Louisiana, if such were the case, Woods was not 
statu libera who belonged to his family, but might lawfully take 
4 N. 8. 102. x 
And when he so removed, the plaintiff had acquired no pineilil 
Kentucky. Her domicil was with those to whom she owed service, 
Belcher, afterwards with Woods and subsequently his vendees. See St 
flict of Laws, sec. 46 ; Mary v. Brown, 5 An. 269; Conant vy. Gesnard, ib, 
When Woods moved with her to Missouri, that became her domicil, * 
he, or those holding under him, removed her to Louisiana, which was 
the year 1841, Louisiana became her domicil ; and so it remained at the time 
she became a fugitive therefrom and obtained her decree free he iain 
Kentucky. “he 
The decree of the court of Mercer County and State of Kentucky could not 
then bind the defendants, because it was not vested with jurisdiction 
subject-matter, (the status depending upon the domicil of the slave,) nor opg 
the person of the pretended parties to the decree. See Dred Scott's case,ig 
Howard, 452; Dupuy v. Hunt, 2 An. 562; Broughton v. King, ib. 569; 
Stephens v. Graves, 9 An. 239, and Succession of Duncan and Mary Shaw, 1 
cently decided. " 
The decree which the plaintiff presents, (obtained whilst she was a 
must, therefore, be looked upon as in fraud of defendant's rights and obtaingl — 
under the supposition that it would confer upon the plaintiff some a 
tage. It cannot be enforced here. +4 
But it is said that the plaintiff was free, independent of the decree of the Merce 
County court. When plaintiff was removed to Louisiana there was no law of the 
State which prevented her emancipation any more than in Kentucky. Herre 
moval here does not appear to have been made to prejudice her rights, nor is there 
anything to show that it was not done in good faith. She was, therefore-a 
liable in one State as the other to become subject to future legislative restrictions — 
upon her emancipation. Hence her removal to Louisiana does not — ptr 
her case, for it was not in the eye of the law then a wrongful act. mit 
tion 
n0 




































Then the question arises, whether the plaintiff was free at the inception of this 
suit ? as E 

It is said she was, under the law of Kentucky, where Belcher made hiswil, | I 
and that this court has so adjudged in 10 An. 555. “3 

The statutes of Kentucky have not been offered in evidence, and in theirab- 
sence the law there must be presumed to be the same as our own. If so, the 
will of Belcher did not make the plaintiff free twenty-eight years after it wasmiade. 
Something more was required, viz : a recognition of the status of the plaintiffon — 
the part of those holding her as well as the public or public authorities. Angeline | 
v. Whitehead, 3 An. 556, 11 An. 454. She was not free when the will was male 
but she was to become free twenty-eight years afterwards, subject to .all natural — 
or legal contingencies which might happen to interrupt, or to such forms of 
proceeding as the lawgiver might provide for, the recognition of such emanei- 
pation. Being within the jurisdiction of the laws of Louisiana, she becomes | 
subject to the forms prescribed by the same. Maria v. Edwards, 1 Rob. 36h. 
She isin no better condition by the production of a will made in Kentucky : 
she would be, if the will under which she claims had been made in 
And we have recently held that such a will, for the present at least, will bew 
availing. See case of Delphine v. Guillet, 11 An. 424, and the cases 
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same parties, in which effect was given to the late Act of the 
prohibiting the emancipation of slaves. Act 1857, p. 55. 

@o not think the case of Matilda v. Autrey, 10 An. 555, at all in conflict 
these views. In that case the will was made in Kentucky, and the plaintiff, 
became free in Alabama. The defendants, it seems, improperly pos- 
elves of her after the death of her mistress, the only person who had a 
tio her services, and at whose death she was to be free, and hurried her 
ss to Louisiana. 

being at that time no statute prohibiting the emancipation of slaves in 
this court properly held that the plaintiff must be considered free as 
est the defendants, who “ pretended to no title whatever,” and who were un- 
5 to show any “ legal obstacle to’the recognition of plaintiff's freedom.” 

case is manifestly very different from the one under consideration ; for 
pare persons claiming to be owners in good faith ; the age at which 
tiff was to be emancipated arrived while she was residing and had her 
jin Louisiana, where her freedom could only be recognized by public au- 
iy, and where, since she became a fugitive, a statute of the State has been 
which is a bar, for the present, to her emancipation. 

Ifthe plaintiff fails in obtaining her freedom, it is perhaps owing to her having 
son and losing time abroad, instead of applying to the courts of her domi- 
t then had power to grant her demand if she had not forfeited her rights 






































lower court be avoided and reversed, and that there be judgment in favor of 
the defendant, as in case of nonsuit, the plaintiff paying the costs of both courts. 
 Srorrorp, J., dissenting. This is not the suit-of a slave to procure an eman- 
] Gaation ; it is a suit brought by a person alleging herself to be already free in 
"aw, but tortiously restrained of her liberty by the defendant. 

If the averments of the petition are true, the action can now be maintained, 
iwithstanding the statute of 1857 forbidding emancipation in this State. The 
mit of Delphine v. Guillet, recently decided, was a suit to procure an emancipa- 
‘tin by one acknowledged to be in law still a slave. That case, therefore, bears 
noanalogy to this. 

l, ‘Itwould also be a mistake to suppose that the plaintiff’s action is grounded 
merely upon the decree of the Chancery Court in Kentucky. That decree did 
b- | sobemancipate the plaintiff ; it simply recognized her as a free woman by virtue 
¢ | @ananterior right, to wit, the will of her former master. It did not create her 
& | datus ; it only acknowledged it. 

o » The question to be decided now is, not whether Louisa Marshall shall be eman- 
ga 
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| ‘Gpated in this State, for it is conceded, on all hands, that she cannot be, under 
| ‘thesubsisting law ; but the question is, was she really a free woman at the date 
‘of the institution of her suit? If so, we are bound to recognize her freedom. 
» She was born in Kentucky. By her master’s will absolute freedom was be- 
‘queathed to her upon her attaining the age of thirty years, which she had reached 
Mong before this suit was brought. That bequest was legal and valid by the laws 





‘of Kentucky, where it was made, and where her master was domiciliated up to 
] ‘tie date of his death. Upon his death, by virtue of that will duly admitted to 
_ Probate, Louisa became a statu libera, with a vested right to freedom at the age 
@ thirty years. The mere lapse of that time transformed her into a free person, 
- Without any further formality, under the Kentucky law. 
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The wrongfal act of a usurper in carrying her out of Kentucky 
as a slave for life, could not destroy her vested rights. She would still he 
the age of thirty years, leaving purchasers to their recourse ogtinat 
rantors. a 
We recognized and enforced these principles in the case of Matilda w. 
10 An. 555, and I think they should govern this cose. 
Our statutes guard us sufficiently against any injury from this class ¢ 
It was provided in 1842, when this statu libera was in the State, that « 
liberi now in the State shall, when they become free, be transported out of ae 
State at the expense of the last owner, by proceeding before the parish Jude 
at the suit of any citizen, and such statu liberi, when transported out of % 
State, shall, on returning into the State, be liable to all the penalties 7 
by law against free negroes or persons of color coming into the State.” “Astgt 
March 16th, 1842, sec. 14; Session Acts, 1842, p. 316. | 
I, therefore, think the judgment should be affirmed. le, 
-! Sabie 
= uate 
i. wy 
Ab 
a e 
Davis, Martin & Co. v. Toe Crry or New Ornteans. ©) 


sae 
Where the contract between the plaintiffs and the defendant was ‘‘ to do and perform, during the space 
of five years from the 22d of July, 1850, all the work necessary for building Stee 








and ke-ping in good order the levee and the wharves in front of Municipality No. 1,” ete.—Hdd 
the plaintiffs were bound to do, at all times, the work necessary to repair and keep in good 
the wharves and levee, and to leave them in good order at the expiration of the period named, 


; re 
- ae 
‘ 


PPEAL from the Sixth District Court of New Orleans, Cotton, J; il 
McCay & Edwards and C. Roselius, for plaintiffs and appellants. Living: 
ston and Benjamin, Bradford & Finney, for defendant. 
Srorrorp, J. The plaintiffs demand of the city the sum of $22,750, a5 


balance alleged to be due them under a contract for repairing wharves, &c. 
The defendant pleads that the plaintiffs have forfeited all claims to this 
by reason of neglect and violations of their contract in various particulars, katt 

The contract was “to do and perform, during the space of five years from 
22d July, 1850, all the work necessary for building wharves, and repairing 
keeping in good order the levee and the wharves in front of Municipality No.1, 
between Canal street and the Ferry landing, inclusively, in front of St. “ 
street, for the sum of $45,000 per annum.” 

The money was to be paid quarter yearly, upon the certificate of the Survey CE 
of the Municipality that the work had been done according to contract, 
ing, however, one-third of each payment as a guarantee, until the end of _ 
year. 
The plaintiffs failed to procure the certificate of the surveyor for the last “= it 
ter of the last year of their contract, ending the 22d July, 1855. ; 

The present claim is for the installment which would have been due toe 
last quarter, and the reserved third which would have been due for thet 
previous quarters, had the plaintiffs faithfully discharged their duties. 

The District Court gave judgment for the defendant, and the plaintiffs 
appealed. 


he 
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established, that on the 22d July, 1855, the wharves, which a-tal 
had undertaken to keep in good order, were in a wretched condition, Nsw Ostumaxs. 
would have cost more than the sum sued for to put them in good 



















TS jatitibneem to think they were sot bound by thele contenes to lamse . 
9s in good condition, but only to put them in sach condition once a year. * 
nd that, as substantial repairs could only be made in low water, 
low water season ranges from July to November, they have done 
by making thorough repairs in the summer of 1854, and had a right 
the wharves rotten at the expiration of their contract in the summer 
al- though the water was low during the spring and summer of that 


















¢ was no such privilege accorded to them in the contract. Their obliga- 
‘us were continuous and incessant. They agreed to do, at all times, the work’ 
=n gomary to repair and keep in good order the wharves and levees. They were 
> | dod to leave them in good order. 
te The amended specification referred to in their contract, upon which they rely 
+ | jphow that they were only bound to do a thorough job once a year, does not re- 
‘| fetothekeeping in good repair, but to only “ new wharves and changes that might 
© + | jpordered by the council,” which they were required to begin on the Ist of July 
+» | d@each year, and to have completed on the 31st October. 
‘y | They also seem to think that the Surveyor’s certificates are conclusive, that 
| ithe work was well done up to the 22d of April, 1855, and that the city can- 
_ ] whgo behind that period to inquire whether they fulfilled their engagements 
ew, | bilhfully. The reservation of one-third of the installment due each quarter 
i will the end of the year, for which the city stipulated, shows that such was not 
» 4 intention of: the parties. The Surveyor’s certificate was not made the sole 
| qiterion of the excellence of the work done by the contractors. It was only a 
S | wemary prerequisite to the payment of any portion of the quarterly install- 
ae ments. 
4 
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The appellants rely upon the testimony of the City Surveyor, to show that 
they complied with their contract. The District Judge observed that his official 
sion and reports did not seem to tally with his testimony at a later period. 
| Metestimony of other witnesses, who had critically examined the wharves, out- 
Wighed the loose opinions of superficial observers in favor of the claim of the 

i It seems that the City Surveyor, even while reporting the contrac- 
tos 3 unfaithful to their obligations, nevertheless recommended that the last 
imtaliment be granted, to avoid litigation ; assigning, as a reason, that, in most 
tases, the city had been mulcted in damages and costs. 

}  Byery case must stand or fall upon its own merits. If the mere opinion and 

-tdtice of a City Surveyor, although in contradiction to his official acts and re- 

petts, and to the testimony of observant and painstaking witnesses, is to con- “3 
the City Council and the courts, upon the merits of a contractor's claims 

the city treasury might be given over to spoliation. 

_ No such binding efficacy is to be attached to the opinions of a single officer ; 

®Mstch lure has been held out to contractors to secure his favor ; but those who 

in with the city, as those who contract with a private party, should be 

d to a faithful compliance with their engagements ; and those members of the 

ouneil who demand that contracts with the city should be executed, in letter 

id spirit, as private contracts are executed, and who devote a portion of their 
79 . 
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— time to careful inspection of works done for the public, are only, 
New Onueans, public duty. bat 





- Judgment affirmed, with costs. 
Re-hearing refused. 
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Powerit & Horgins v. Matitpa Hopson. rai | Ds 
Under a special contract to that effect, a commercial partnership will continue after the 
of the partners, for the purpose of administration and liquidation, if not for all purposes,” 
The proceeding by attachment to collect a debt due to the firm, is one of administration only. 
Where it is sought fo make the wife personally liable for an account, no presumption of 
ness can be formed from the mere fact of its rendition to the husband, in whose name 
was kept, and no objection having been made on the part of the wife ; she cannot be 
cept for such items as are shown to have inured to the benefit of her separate estate, 
penses as under Art. 2409-C. C., she is bound to support alone. ile 


PPEAL from the District Court of the Parish of Morehouse, Richardson 
Mathews & McFee, for plaintiffs. McGuire & Ray, for —_ 
pellant. 

Merrick, C.J. This suit, which was commenced by attachment, was br 
after the death of R. W. Powell, by the surviving partner, Hopkins, a Sone 
of the firm. He claims the right so to do under the following clause in 
ticles of partnership, viz : 

“In case of the death of either partner during the commercial year, that is to 
say, between the lst of September and the lst of September of two conse 
cutive years, the business of the concern shall continue until the close of the then — 
commercial year, and the interest of the deceased partner shall be chargeable on 
the books of the concern a reasonable and just charge, not exceeding two thou 
sand dollars per annum, until the end of the commercial year, viz, lst of od 
ber ; at and after that time, the representatives of the deceased partner 
all the privileges and powers of the deceased partner in regard to access to th 
books, papers, money, debts, effects and property of the concern; to settles 
liquidate, finally and provisionally, with the surviving partner, the interest ef 
deceased in the concern, and dissolve the partnership, but shall not interfere 
the movement of the business, until the 1st of September next coming Sl g 
of the partner whose interest he represents.” * om |S 

The power of attorney to the attorneys Mathews & McFee, to sign thes 14 
ment bond, was executed 20th November, 1855, by Hopkins, on behalf 
firm. On the 15th December following, Bourke, applied for letters of 
tration on Powell’s estate. They were granted in March, 1856, and this 
commenced by the surviving partner in May, 1856. The proceeding to¢ 
the debt by suit being one of administration only, we find less a eet 
ing to the conclusion that it ought to be maintained, than we should perhaps 
it were some new business operation attempted under the articles of p 
The Civil Code certainly contemplates the continuance of the pertaenshie ay 
@ special contract, to that effect, for purposes of administration and li 
if not for all purposes. ©. C. 2852, 2853, 1095, 1115, 1131, 1132. 
If the power of attorney was executed before the death of Powell, as 
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» been, it was sustained by the Articles of copartnership, and when 

was instituted, there was an administrator to Powell’s succession, and the 

yy be deemed to have been commenced by the surviving partner as agent, 

‘of himself and the administrator. The motion to dissolve the attach- 

therefore, properly overruled. 

ption to the petition, that it was not sufficiently explicit in this, that it 

got give the items of the account, was well taken and the objection has not 

tured by the production of the invoices or the account of Powell, showing 

manner the balance of $263 93 was found. The account was kept in 

of defendant’s husband and was rendered to him in that form. No pre- 

can, therefore, be formed of its correctness from the mere fact of its 

without objection on the part of the wife. She cannot be charged, 

for such items as are shown by the proof to have inured to the benefit of 

arate estate, or such expenses, as under Article 2409 ©. C., she is bound 

alone. In order to Judge of this, the invoices must be produced and 

pses for which the drafts were drawn, must be shown. We think justice 
mires that the case should be remanded for a new trial. 

“ Itis, therefore, ordered, adjudged and decreed, that the judgment of the lower 

as to said defendant, Matilda Hopson, be avoided and reversed ; and that 

cause be remanded to the lower court for a new trial, as to the said Matilda 

leave being granted to plaintiffs to amend their petition in conformity 

views herein expressed. And it is further ordered, that the plaintiffs pay 
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‘nsaion is maintainable upon tho allegation that the defendant, without funds in the hands of the 
, drew their bill, which the plaintiffs accepted and paid for the accomodation and benefit of 
Bower. 


PPEAL trom the District Court of the Parish of Morehouse, Richardson, J. 
' Mathews & McFee, and Todd & Brigham, for plaintiffs and appellants. 

. Parsons, for defendants. 
mp, J. The plaintiffs sued the defendants for $1250 and interest, upon 


y ; fe allegation that the latter, without funds in the hands of the former, drew their 


the plaintiffs for said sum, which plaintiffs accepted and paid for the 
tion and benefit of said drawers, whereby the latter became indebted to 
em for the amount thereof. 

defendants excepted, that the petition discloses no cause of action. We 

“Wink it does. The suit is for money paid out for the benefit of the defendants, 
“Wyreason of the drawing of the bill without funds in the hands of the drawees. 

_” Upon the trial, evidence was received, without objection by defendants, going 

jow that they gave the draft alluded to in renewal of another which they had 

to the plaintiffs in closing their account with them as factors. It was also 

n, without objection, that defendants had acknowledged their indebtedness 

bo plaintiffs for the amount demanded, and proposed to transfer claims enough to 

} plaintiffs to pay it. 


Hora, 





POWELL 
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The technical difficulties relied upon in the argument of counsel re 
lees have thus been waived, and under the prayer for general relief, the p} 
are entitled to a judgment. «ak 

It does not appear that any issue was joined between the defendant, Sharp, ang 
his co-defendants, called in warranty. we, 







It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and it is now ordered, adjudged and decreed, that the 
plaintiffs recover of the defendants, in solido, the sum of twelve hundred and fifty 
dollars, with five per cent. interest thereon from the date of judicial demand untij 
paid, and the costs of suit in both courts. é 
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ABSENTEE. 
1. The duties of an attorney ad hoc for an absentee do not terminate with the 
conclusion of the suit in the lower court: it is incumbent upon him to 
appeal, if, in his opinion, his client will be benefited thereby. 
Bach v. Ballard, 487. 
2. The appeal bond is properly signed by the attorney ad hoc in behalf of his 
client. 2 Ibid. 


ACCOUNT. 

]. An account cannot be considered an “ open account,” and as such prescribed 
by three years, under section 2 of the Act of March 5th, 1852, where it 
was signed and rendered by the debtor, with a statement in detail of its 
debtor and creditor items. Dizon v. Lyons, 160. 

See Usurnr— Wright v. Hill, 233. 


ACTION. 

1. The Article 1965 of the Civil Code, which provides that the action to an- 
nul a contract made in fraud of the rights of creditors, is to be exercised 
by the representative of the creditors when there has been a cession of 
property, is no longer in force, having been changed by the Act of the 
Legislature of 1855, (Revised Statutes, pp. 256, 257,) which authorizes, 
in express terms, the institution of such a suit by an individual creditor 
after the cession of property. Giraud v. Mazier, 147. 

2. An action to annul a sale of negroes alleged to have been bought at a suc- 
cession sale by the administrator through persons interposed, was properly 
brought against the administrator at his domicil in regard to nullities aris- 
ing subsequent to the order of sale. The order of sale itself and the pro- 
ceedings anterior to it could only be attacked in the court which decreed 
the sale. Woods v. Woods, 189. 


3. The heirs have such an interest in the succession while under administration 
as to authorize their bringing a suit against the administrator to set aside 
a sale made to himself through persons interposed. Ibid. 

4. A party who is sued in the United States Court in a petitory action, can- 
not by an action of jactitation, compel his adversary to come into a State 
court of concurrent jurisdiction to try the question of title. 

Van Wych v. Gaines, 235. 

5. In a petitory action proof of adverse possession is a necessary part of plain- 

tiffs’ case, because the petitory action can only be maintained against a 

party in possession. Girard’s Heirs v. New Orleans, 295. 








INDEX. 





ACTION (Continued). 

6. An admission of plaintiffs’ title, is not sufficient ground upon which to bem 
a judgment against the defendant. r€ 

7. An action for damages incident to the action of warranty for eviction under 
Art. 2482 of the Code cannot be maintained where no actual eviction 
occurred, in consequence of a compromise made by the warrantor With the 
plaintiff before judgment was rendered. Laborde v. New Orleans, 326, 

8. In the present legislation of the State an action by a slave for freedom cap. 
not be maintained. Lusk v. Church, 360, 


10k iE 


9. To sustain a possessory action, it is incumbent upon the plaintiff to proye |. © 


that he had the real and actual possession of the property at the instant 
when the disturbance occurred, and that he has suffered a real disturbance 
either in fact or in law, within a year before the suit was brought, ©. 
Millard v. Richard, 572, 
10. The rules of proceeding contained in the Civil Code in regard to the 
thecary action, after its commencement, were repealed by the Act of the 
Legislature, 25th of March, 1828, which provides: “That all rules of 
proceeding which existed in this State before the promulgation of the 
Code of Practice, except those relative to juries, recusation of Judges and 
other officers, and of witnesses, and the competency of the latter, ate here- 
by abrogated. Lewis v. Labauve, 382, 
11. Where the law gives a delay within which a thing may be done, the right 
to do the thing exists so long as no act of the court or of the opposite 
party has intervened to conclude that right. Tid. 
12. A third possessor, who is not personally liable for the debt, may, for good 
cause, enjoin the execution of the order of seizure even after the delay of 
ten days, mentioned in Article 3366 of the Civil Code. Ibid. 
See Wnis—Clark v. Gaines, 138. 
See Prescriprios—Barrow v. Shields, 57. 


Deranco v. Montgomery, 513. 
See Sate—Knoz v. Payne, 361. ’ 
See Succ Sr ion of Pargoud, 367. 
See JupGment—Tworship of Hughes, 380. 
See Mivors— Wilson v. Porter, 407. 
See Tutors—Kellar v. O’ Neal, 472. 
See Hrspanp anp Wire— Wright v. Railey, 536. 
See Parrnersnip—Hennegin v. Wilcozon, 576. 
See Buus anp Notes—Powell vy. Lawhead, 627 
See ATracHMENT—Dalson v. Brown, 551. 


ACTS OF CONGRESS. 


1. The Act of Congress admitting Louisiana into the Union, which provides 
that it shall be a condition upon which said State is admitted into the 
Union, that the river Mississippi and the navigable rivers and waters 
leading into the same and into the Gulf of Mexico shall be common high- 
ways, and open to the inhabitants of the States and Territories of the 
Union, was not intended to apply to streams only capable of an imperfect 
navigation in time of floods and very high water. 

Boykin v. Shaffer, 129. 
2. The right to charge toll for the use of a lock on a water course is a fram 


chise which the sovereign alone can confer. Ibid. 
See Pusuic Laxps—Stanbrough v. Wilson, 404. 
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ON. 


Py An Act of the Legislature, authorizing the adoption of an orphan child, 
m saa with the proviso that the adoption be executed by act signed before a No- 


: ay tary Public, within a fixed period after the passage of the law, must be 


\ interpreted as conferring on the adopted child all the rights of a legitimate 
_ ghild. An orphan so adopted will inherit the estate of those making the 
** adoption, to the exclusion of all collateral heirs. 

Vidal v. Commagére, 516. 


3 


ADVANCES. 
By Factors— 
See Priviteces—Shaw v. Grant, 52. 
AGENT. 
ere See PRINCIPAL AND AGENT. 
ALIMONY. 


1. Ex parte orders for the allowance of alimony cannot bind the opposite party, 
'_. except they may furnish one of the items of proof, to justify a third person 
» » in demanding from the husband, payment for the necessary supplies fur- 
nished the wife during the pendency of the suit. 

Fletcher v. Henley, 150. 


i 


APPEAL. 

“1, An appeal taken on behalf of the State by an officer unauthorized to prose- 
cute such appeal, which is, therefore, dismissed, does not bar a subsequent 
appeal from the same judgment, by an assignee of the State whose in- 
terests have been affected by the judgment. Succession of Fletcher, 29. 


2. Where the Clerk has omitted to issue a citation of appeal in conformity to 
the order granting the appeal, the error is not attributable to the appel- 
lant ; the appeal will not be dismissed on such ground, but time allowed 
to correct the error. Surgi v. New Orleans, 32. 


8. Where, in an action for divorce, an ex parte order had been made, allowing 
the wife $75 per month for her support, and on a rule to show cause why 
execution should not issue, the execution was ordered for a less sum than 
$300—Held : That an appeal did not lie from such order. 

Fletcher v. Henley, 150. 


4, The statute of April 30, 1853, requiring that appeals in cases in which the 
right to office is involved should be made returnable in ten days after judg- 
ment of the District Court, does not apply to the case of a contested 
election. Lanier v. Gallatas, 175. 


5, In contested election cases the appeal must be made returnable as in other 
civil cases from the same parish or district, and will have precedence in 
.... the Supreme Court only over all other cases from the same district or 
body of parishes, having the same time assigned by law for the trial of 
. , their appeals. Ibid. 
44'Where evidence was offered in the court below, but rejected, to show that 
the value of the office in dispute was over $300, Held: That the evidence 
should have been received, and that the case is appealable. Ibid. 





APPEAL (Continued). 
alla 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


19. 


INDEX, 


eas 

An appeal will not be granted to a third person not party te teamal 
claims a superior privilege on a fund ordered by the judgment to be dis. 
tributed, where it is apparent that new evidence would be necessary to 
establish, that the judgment appealed from was erroneous. 

State v. Judge 2d District Court, 199, 


. When an appeal bond for a devolutive appeal was given in favor of the ad. 


ministratrix, but not in favor of the creditors of the succession whose 
claims were opposed by the appellant, the appeal was dismissed. 
Succession of McCrindell, 231. 


- The neglect of the Clerk to issue or the Sheriff to serve the citation of ap. 


peal, is not an irregularity imputable to the appellant, who, in such cage, 
will be allowed further time to cite the appellee. 


Lewis v. Hennen, 259. 
An appeal to the Supreme Court cannot be taken from a peremptory man. 
damus, issued by a District Court of the city to compel the Recorder tp 
allow an appeal to such District Court from a sentence of the Recorder im. 
posing a fine of less than $300. P State v. Fabre, 279, * 
If the transcript of appeal be imperfect from omissions of the Clerk whose 
certificate is full, it is the duty of the appellees to have the correction made 
by a certiorari, otherwise the appellate court will act upon it as a complete 
record and reverse the judgment of the court below, if it does not appear 
to be justified by the documents and evidence contained in the transeript. 
State v. Wilson, 288. 
Where one alone of several defendants appeals from the judgment in favor 
of the plaintiff, the appeal will be dismissed, unless the appellant makes 
his co-defendants, who were necessary parties in the court below, parties 
to the appeal. Folger v. Rowanet, 296. 
An interlocutory order transferring a cause to another court does not oc- 
casion irreparable injury, although it may occasion delay: and an appeal 
will not lie from such order. Pooley v. Moorhouse, 300. 
An action by the master to procure the emancipation of his slave, under the 
Act of the Legislature of 15th March, 1855, (since repealed,) held to be 
appealable. Jones v. State, 406. 


Where the condition of the appeal bond for a devolutive appeal, is only for 
payment of the costs of the appeal, the appeal will be dismissed. 
Jordan v. Saunders, 417. 
The defect in the original bond cannot be cured by the substitution of 
another bond, after motion made to dismiss the appeal. Ibid. 
An appeal will be dismissed if all the parties interested in maintaining the 
judgment of the court below are not mentioned in the appeal bond. 
Dow v. Hardy, 441. 
After an appeal has been applied for and obtained, it is too late to ask for 
a statement of facts. State v. Judge 2d District Court, 485. 





In the proceeding of garnishment the real demand in contestation is the 


claim of the plaintiff against the debtor and garnishee. And, on appéal, 


if that demand is under three hundred dollars, the appeal will be dismissed. — 


Gustine v. New Orleans Oil Factory, 510. 
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(Continued). 


Betas pagent of the lower court amended the tableau of distribution, 

©» “and charged the administrator with sums of money so as to give an ad- 

» © ditional amount to each of the heirs, and the administrator appealed, mak- 

ing only those heirs who had called on him to render his account parties 

- to the appeal—Held : That the appeal should be dismissed, as all the 

«» « heirs should have been made parties to it, being interested in maintaining 
>» the judgment appealed from. Broussard v. Robin, 560. 


a. If the order granting an appeal does not mention the return day, and the 
appeal is filed after the next return day had passed, the appeal will be dis- 
missed. Déjean v. Stilly, 565. 


#9, An interlocutory judgment setting aside a writ of sequestration, is one 
calculated to work an irreparable injury, and consequently may be ap- 
pealed from. Johnson v. Johnson, 581. 


23, Though the amount in dispute between the original parties to a suit com- 
menced by attachment be under three hundred dollars, yet if a third party 
intervenes and claims the property attached, which exceeds that amount 
in value, such intervention vests the Supreme Court with jurisdiction, and 
the case may be appealed. Curtis v. Blacketer, 592. 


%4. Where the appellee has not been cited, and the fault is not imputable to 
the appellant, further time for service of the citation of appeal will be 
granted under the Act of the 20th of March, 1839. 

Marshall v. Watrigant, 619. 


25. Where a suit was brought by a slave, who caused herself to be sequestered, 
and when an appeal was taken from a judgment rendered in her favor, she 
could not be found to be served with the citation of appeal—Held: That 
service of the citation upon her counsel must be considered as good as if 
she had departed from the State. Ibid. 


See Pustuic Lanps—Kellar v. Loflin, 185. 

See Supreme Court—Long v. Barnes, 392. 

See Damaces—Long v. Robinson, 465. 

See Huspanp and Wire—Holmes v. Barbin, 474. 
See AnsenteE—Bach v. Ballard, 487. 

See CrmmnaL Law—State v. Henderson, 489. 


ARBITRATION AND AWARD. 


1. The homologotion of the umpire’s report, contradictorily with the parties in 
interest, is final as to the special matter embraced in it; and they cannot 
be mooted again before the same court when the cause comes on to be 


heard on its merits. Betterton v. Adams, 334. 
2, An award cannot be enforced when it appears that the arbitrators who 
rendered it were not sworn. Overton v. Alpha, 558. 
ATTACHMENT. 


wl. In the assessment of damages in a suit upon an attachment bond, the rule 

is that the plaintiff shall recover the damages actually sustained and no 

* more: unless in a case where the attachment was utterly unfounded and 
' malicious. Moore v. Withenburg, 22. 


INDEX. 


ATTACHMENT (Continued). ee 


2. Property which is under seizure by the United States Marshal isibeyong 


the reach of the State process so long as the Marshal’s possession lasts, and 
an attachment from a State court is inoperative on property so situated, 
Bid. 
3. Where an attachment has wrongfully issued, the party whose 
improperly attached is entitled to recover the amount of A: 
which he has paid to have the attachment dissolved, and all other acta) 


damages which he may prove. Phelps v. Coggeshall, 449, 
4. In an attachment suit the affidavit is not per se proof of permanent depar. 
ture. Gordon v. Baillio, 473, 


5. It is not a sufficient reason to justify a writ of attachment, that the debtor, 
who happens to be absent, has no other property but that which 
attached. Thid. 


6. The process of attachment is a harsh remedy, and parties resorting to it are_ 


held to a strict compliance with the provisions of the law authorizing it.. 
Price v. Merritt, 526. 
7. Merchants whose acceptances are unmatured, and unpaid, and 
in the hands of third parties, are not creditors within the meaning of the 
term which authorizes a proceeding by attachment, nor will the i 
of the party for whom they have accepted make them such. Ibid. 


8. The creditors of a consignor cannot attach merchandize, or its proceeds, in 
the hands of the consignee, when the consignments are made with expres 
instructions, that the proceeds of the sale are to be paid to a third party 
who accepts this stipulation made in his favor ; nor can they attach when 
the consignor, having made the consignments without instructions, subse- 
quently orders the proceeds to be paid to a third party, and the consignee 
promises to pay in pursuance of the order. Dolsen v. Brown, 551, 

9. When the consignments are made without instructions, and a draft is drawn 
subsequently by the consignor in favor of a third party, upon the consignee 
and against the consignments—Held : That an expression of mere willing- 
ness, on the part of the consignee, to pay the amount of the draft out of 
the proceeds of the consignments, coupled with a refusal to accept the 
draft, is insufficient to give to the holders of the draft a right of action, 
or to create a legal tie, the essence of a perfect obligation. Thid. 


See DamaGes—Transit Co. v. McCerren, 214. 

See Partnersnip—Thomas v. Lusk, 277. 

See Cases AFFIRMED, OVERKULED, &c.— Wesson v. Marshall, 436. 
See Principal anp Surety—Love v. Voorhies, 549. 

See Apreat—Ourtis v. Blacketer, 592. 


ATTORNEY-AT-LAW. ‘ 


1. When a bill of particulars is called for in a suit by an attorney at law for 
services rendered, it need not specify the charge for each item of service, 
and it is no objection to it that it makes an aggregate claim larger than 


that claimed in the petition. The object of the bill of particulars isto 
show the nature and extent of the services, to enable the court to judge | 
of their value in the aggregate, and no greater amount could be allowed | 


than that claimed in the petition. Shaffer v. Cross, 110. 
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AUCTIONEERS. 


rT 


Under the Act of 1848, relative to Auctioneers (Sess. Acts, p. 96), the citi- 


' a gen who is desirous of doing an auction business, must execute and deliver 
ap 5 to the Recorder of the parish (to the Recorder of Mortgages in New 


_ Orleans) his bond, with security, previous to entering upon the trausaction 


t of such business. St. Louis Church v. Bonneval, 321. 


a But the application by the Auctioneer for a license, to the Auditor, although 
it be commanded, yet it is not made a condition precedent to the exercise 
of the business of auctioneer. Ibid. 


ise’: 


The obligation of the sureties upon the bond commences from the recording 
of the bond in the mortgage office. Ibid. 


4. Parties who put their property into the hands of auctioneers for sale, have 

only to address themselves to the office of the Recorder of Mortgages of 

__ the parish, for the purpose of ascertaining whether an auctioneer’s bond 
_ is recorded. Ibid. 


as 


See Taxes—New Orleans v. Turpin, 56. 


BANKS. 


*}, A stockholder in a corporation has a right of access to the proper sources 
a knowledge to know how the affairs of the corporation are conducted. 
If his rights are not restricted, in that respect, by their charter or rules 
and by-laws passed in conformity thereto, a stockholder in a Banking 
Company has a right to thé inspection of the “discount book” of the 
bank, within proper and reasonable hours. If the right is denied a man- 
damus is the proper remedy. Cotkburn vy. Union Bank, 289. 


BATTURE. 

» 1, The alluvion belongs to the owner of the soil situated on the edge of the 
water, whether it be a river or a creek, and whether the same be naviga- 
ble or not, who is bound to leave public that portion of the bank which 
is required by law for the public use. C. CO. 501. 

Barrett v. New Orleans, 105. 
See Cases AFFIRMED, OVERRULED, &c.—Barrett v. New Orleans, 105. 


See New OrLEaAnNs—Yeatman & Co. v. New Orleans, 154. 
Sarpy v. New Orleans, 349. 


2 


BILL OF EXCEPTIONS. 


See Manpamus—Slale v. Judge, 484. 
See Supreme Court—Hale vy. New Orleans, 499. 


BILLS AND NOTES. 


1. The defendant being sued on his note payable to plaintiff’s order, set up as 
a defence that he had sold to the plaintiff, by notarial act, the stock in 
trade, &c., of a coffee house, the price of which was composed in part of 
the note sued on. The notarial act of sale contained an acknowledgment 
that the price was paid in “current money.” It was held: That as the 
plaintiff had held the note at the time of the sale, and after the sale had 
continued to hold it, without making any demand of payment until it was 


+ 4. _ nearly prescribed, parol evidence should be let in to establish that the note 


sued on formed part of the price of the sale. Saramia v. Courrégé, 25. 
81 
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BILLS AND NOTES (Continued). 


2. The rule maintained by the older decisions in Louisiana, that a gael t 7. 
dorsement invested the title to a note in the endorsee, who alone could ye | i 
on it, was always subject to exception, where it appeared that the endor. 
see had been merely the agent of the party in whose name the suit way 


instituted. Wood v. Tyson, 104, | - 
3. An order of seizure and sale was properly granted to the mortgagee, on the “7 , 
notes of the defendant, payable to his own order, although there wag g 


special endorsement on the back of the notes to a third party. —_ Ibid, 


| 4. Where one not a party to a note pays it for the honor of the maker, thelay | . 5,’ 
. implies an obligation on the part of the maker to reimburse him. 
Leake v. Burgess, 156, 


5. S. R. sued as payee upon a note made payable to S. R. & Co., alleging that | . 6,’ 
he had traded alone under that style and firm ; defendant excepted, on the | — 
grounds, that he had traded with S. R. & Co., and denied that plainti 
owned the note, or traded, as alleged, under the name and style of §, R, 
& Co.—Held: That plaintiff, to recover as payee, should prove that he 
alone composed the nominal firm of S. R. & Co., to whom the note was 
made payable. Robb v. Bailey, 45%, 


6. A drawer of a bill of exchange is entitled to notice of protest for non-pay. | 
ment, where it appears that such bill was not given for his accommods- — 

tion, but that of the acceptors, who,had specially contracted that the bill 

should be paid at maturity. Bank of Louisiana v. Morgan, 598, 


7. The fact that the bill was payable by the acceptors, at a particular place, 
did not dispense the holder, who wished to fix a liability upon the drawer, |  g,. 
from the duty of notifying him of the protest for non-payment. Ibid. | 


8. An action is maintainable upon the allegation that the defendant, without 
funds in the hands of the plaintiffs, drew their bill, which the plaintiffs 
accepted and paid for the accommodation and benefit of the drawer, 

Powell v. Lawhead, 627. 


See Executory Process—Catalogne vy. Alva, 98 

See Mortaace—Brown v. Sadler, 205. 

See PARTNERSHIP—Speake v. Barrett, 479. 10. 

See Hussanp anp Wire— Wright v. Railey, 536. 
Laplante v. Briant, 566. 

See Communtty—Graham v. Egan, 546. 

See Corporations—East Pascagoula Hotel Company v. West, 545. lL. 

See Prescriprion—Elliolt v. Brown, 579. | 


ee 








BONDS. 


1. As between the principal in a sequestration bond and the party whow 
property has been sequestered, the obligation may be enforced beyond the 








penalty expressed in the instrument. Biggs v. D’ Aquin, 21. 
‘ 2. When the bond is set forth in the plaintiff’s petition, the action for — : 
; will be considered as one ex contractu and not barred by the prescriptia 1p. 
of one year, although damages are demanded in the petition to a large |» 
amount than the penalty expressed in the bond. Ibid. . | 


3. Objections which relate to the mode of taking a bail boad in a crin 
case, and to the description of the defence, are matters of defence 
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| BONDS (Continued). 
i “199 G sot made available when the motion for the forfeitare of the hond was 
gue 4 ~ made, or on appeal, or on application to set aside the judgment of for- 
bdor. _ heiture, do not form legal grounds for an injunction. 
=f Sartorius v. Dawson, 111. 
4 It is no objection to a judgment of forfeiture of the bond, that it was ren- 
nthe | © dered on the last day of the term, and without previous notice to the 
"asa | © ‘surety. The State has the right to have the bond forfeited on any but the 
id. first day of the term. Ibid. 
tlay | .§, The surety upon an appearance bond in a criminal case is not entitled to 
citation or service of a rule before the bond can be forfeited. 
6. State v. Brown, 266. 
‘that | » 6, The judgment of forfeiture may be set aside upon the appearance, trial and 
n the acquittal, or upon the appearance, trial, conviction and punishment of the 
intiff accused, at any time during the same term of the court for all the parishes, 
S. R. except the parish of Orleans, and for the parish of Orleans at any time 
at he within ten judicial days after the notice of the judgment to the parties. 
) Was Ibid. 
. ' 4. When after the forfeiture of an appearance bond and an appeal from the 
pay- | judgment of forfeiture, it appeared by a supplemental record that the 
oda. accused had been tried, convicted and sentenced under the charge for which 
bill he gave the bond to appear—Held : That the appellate court was without 
8. original jurisdiction to try the question whether satisfaction of the bond 
lace, should be entered on account of such new facts. State v. Schmidt, 267. 
wer, | § A mere surrender, or a new arrest of the prisoner at a time subsequent to 
| that when the bond was forfeited, does not satisfy the judgment. Ibid. 
i 9. When a court orders a bond to be taken for the appearance of a party 
= accused of crime, it is no objection to the bond that it was taken by a 
person not duly authorized by the court (in the order) to take the bond— 
‘a when it appears that it was taken by the Sheriff or his deputies. 
State v. Ansley, 298. 
10. When a party enters into the obligation of suretyship for the appearance of 
a person charged with crime, he incurs a civil obligation which, like all 
others, is to be considered in reference to the substance of things. Ibid. 
11. It is not an idle form ; it means something. Inasmuch as the accused was 
in the custody of the Sheriff or his deputies, it was fairly intended that the 
Sheriff and his deputies (no other person mentioned) were intended as the 
rhose proper persons to take the bond; and neither the accused nor his sureties 
d the who had, by their act, put this construction upon the order of the court 












for the bond and secured the discharge of the accused upon this construc- 
tion, can be permitted to gainsay this conclusion upon which they acted. 





Ibid. 


in A blank in a bond, remaining unfilled, does not materially change the char- 
acter of the bond. The accused could not fail to know that it was for his 
appearance at the next term of the District Court, and from day to day 

. and term to term until the prosecution should be ended or he should be 

discharged. Ibid. 














644 INDEX. 
BONDS (Continued). 


13. The technical objection, that the crime alleged in the indictment is not 


properly described in the bond, will not avail; for the general condition 


that the accused should not depart without leave of the court, having been 
violated, he and his sureties are equally bound. * Ba 


14. Under our law the addition of a seal only confirms the signature ; it adds no 
obligatory force to the instrument, when its execution is admitted or 
proven. Bell v. Keefe, 524, 

15. In civil cases, an instrement under seal can be executed in blank, as well as 
an instrument not under seal; hence a bond is not the less valid, becanse 
it was signed and sealed, before the occasion for its use actually arose, 

: Ibid. 

16. Where a bond, which had previously been signed in blank, was taken by the 
Sheriff, and an erasure appeared, and the amount was changed in the cop. 
dition of the bond, which had either been filled up at the time of signing, 
or subsequently; by the person to whom it was intrusted, the ink with 
which the erasure and change in the amount was made, appearing to be 
the same as that used in the rest of the writing ; and when also the nature 
of the instrument required that the condition should be filled ap with the 
amount as changed—Held : That the bond was valid and binding, that the 
change in the amount was necessary to complete the instrument, and that 
the Sheriff, under such circumstances, is not responsible for any abuse of 
authority, in filling up the bond ; but, that if there is any responsability, 
it rests upon the agent intrusted with that duty by the party signing in 
blank. Ibid. 


17. Where the appeal bond recites the judgment, and sets forth the fact that 
the appellant has taken a suspensive appeal from such judgment, anda 
blank is left for the amount to be filled up, it will be presumed that the 
blank was left in order to ascertain by calculation the amount fixed by 
law for a suspensive appeal, and the parties signing the bond will be 
bound for that amount. Stille v. Beauchamp, 604. 


See Avcrioneers—St. Louis Church vy. Bonneval, 321. 
See PRINCIPAL AND SurETY—Guice v. Stubbs, 442. 
Wilkins vy. Bobo, 430. 
See AppEAt—Jordan vy. Saunders, 417. 
Succession of McCrindell, 231. 


BOUNDARY. 


1. In an action of boundary, where the titles of both parties are derived from 
the same original vendor, the calls of the titles of the parties as under- 
stood at the time they were made, and according to the usage of the coun- 
try at that time, cannot be disregarded on account of more recent surveys 
made by the Government which would change their boundaries. 

Lawrence v. Burris, 611. 

2. The title to public lands being in the government of the United States 
the time certificates of confirmation are issued, the land department at that 
time is vested with the exclusive jurisdiction to settle and fix the bounds 
ries between the claimants. Sandoz v. Ozenne, 616. 


3. When the department has acted and fixed the boundaries, in the absence of 
fraud on the part of the party claiming under such action, or any particu ~ 
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4 a The 9 right of a broker to a commission upon a sale, depends entirely upon 
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er DARY, (Continued). 
) © lar equity-in favor of any other party, effect must be given to the action 


of the department. Ibid. 


* the completion of the sale, and brokerage is not due until the sale is exe- 
»” ented. DeSantos v. Taney, 151. 


(ASES AFFIRMED, OVERRULED, &e. 


“1, The cases of Shaw & Zunts v. Knox, and McCutcheon, Howell & Co. v. 
"Wilkinson, 12 An. pp. 41 and 483, reviewed and the principles of those 
cases re-affirmed. Shaw v. Grant, 52. 

9. The principles of law respecting the right of batture as settled in the cases 
of Kennedy v. Municipality No. 2,10 An. 54, and Remy v. Municipality 
No. 2, re affirmed. Barrett v. New Orleans, 105. 

"3. The principle laid down in the case of Municipality No. 1 v. Wheeler & 
' Blake, 10 An. 745, that an ex post facto law, which has no relation to 
crimes and penalties, and does not impair the obligations of contracts nor 
tend to divest vested rights, is not unconstitutional, re-affirmed. 
New Orleans v. Cordeviolle, 268. 
“4 The decision in the case of Amis v. The Bank of Louisiana, 9 Rob. 350, re- 
~ affirmed, to the effect that a residence in the State for a sufficient time to 
acquire a political domicil, is not required to protect a person’s property 
from attachment, who is an actual resident of the State. 
Wesson v. Marshall, 436. 

5. The principle in the case of Hollander v. His Creditors,6 An. p. 669, re- 
affirmed, to the effect that all the privileges created by Art. 3184 C. C. as 
amended by the Act of 1843, are equal in rank, except the . privilege for 
the wages of the overseer, which is declared by the Act to be superior to 
that of the furnisher of supplies; this exception evidently confirms the 
rule. Cory v. Eddins, 443. 

6. The decision in the case of the State of Louisiana, ex rel. John Turpin, 
against the same party, ante p. 481, re-affirmed. 

State v. Judge 2d District Court, 483. 


7. The decision in the case of Curtis v. Blacketer, just decided, re-affirmed. 
Danjean v. Blacketer, 595. 

8. The dictum in Williams vy. Close, 12 An. 877, that the confirmation of a 
Spanish grant inures to the benefit of the original owner, was said argu- 
endo; the decisions in Purvis v. Harmanson, 4 An. 422; Thomas v. 
Phillips,7 An. 546; and Farmer’s Heirs v. Fletcher, 11 An. 142, re- 
affirmed. Sandoz v. Ozenne, 616: 

COMMON CARRIER. 

1. The captain of a vessel may keep the goods unless the shipper or consignee 
shall give him security for the payment of the freight. ©. C. 3213. But 
he cannot demand payment before giving the consignee an opportunity to 
inspect the condition of the shipment, and he is bound upon the consignee’s 
tendering the freight money, to place the whole lot of goods comprising 

the shipment on the levee, separate from other goods subject to the inspec- 
tion of the consignee. Lanata v. Grinnell, 24. 













COMMON CARRIER (Continued). "HOQs 


2. The common carrier, under the commercial law, is answerable for all Todey 
that do not fall within the excepted cases of the act of God (perils of the 


INDEX. 


seas,) or of public enemies, but he may limit his responsibility by 


notice of the liability he means to assume, so that the shipper will be boung | 


to prove negligence or fault in the carrier in case of loss or Cae 
goods shipped. Thomas v. Ship Morning Glory, 269, 


3. A steamboat will be held liable for obligations incurred during a trip, 


whether the trip was authorized by the owners or not. 
Dunn v. Branner, 452, * 


4. The bill of lading does not create the contract between the shipper and the 


common carrier ; it has been adopted asa convenient mode of establishing 
the contract, but is not an exclusive species of evidence. Ibid. 


5. The refusal of a common carrier to take goods for a particular consignee ix 


a violation of an obligation to the shipper and not to the consignee,—ap 
action of damages in favor of the consignee will not lie in such a case, 


Lafaye v. Harris, 553. 


COMMUNITY. 


i. 


> 


By the Act of the Legislature of 26th March, 1844, the surviving spouse 


owes no interest on the share of the community property belonging to the 


children of the marriage as long as he or she remains single. 
Massey v. Steeg, 350. 


- Money belonging to the wife, received by the husband during the marriage, 


constitutes a charge against the community. Downs v. Morrison, 379. 


. The acceptance by the wife, separated from bed and board, of the com- 


munity, under Article 2389 of the Code need not be by notarial act; like 
the heir’s acceptance of a succession, it may be either express or tacit. 
Williamson v. Amilton, 387. 
The property of the community is liable to seizure, for the debts of the hus 
band contracted before the marriage. __ Davis v. Compton, 396. 
The legal effect of a judgment of separation of property, obtained by the 
wife, is to dissolve the community, ipso facto, from the time of filing the 
petition for separation. Snoddy v. Brashear, 469. 


. The wife thus separated in property from her husband, when she does not ~ 


renounce, is not presumed to accept the community of acquets and gains, 
existing up to the date of bringing her suit; she has a contingent and 
eventual right only, to be exercised at the expiration of the time fixed for 
the community, if she chooses to accept. Ibid. 


. When a suit is brought against a married woman upon a promissory note 


signed by her, with the authorization of her husband, given for the loan of 
a sum of money, and the petition contains no allegation that the debt in- 
ured to the benefit of the separate estate of the wife, or that she was 


separated in property from her husband—Held : That as the petition shows — 
that the debt was contracted during the marriage, it shows, prima facie,® } 


debt of the community, and consequently no cause of action against the 
wife. Graham v. Egan, 546. | 
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INDEX. 


OMMUNITY (Continued). 
x A married woman is in general without capacity to bind herself for a debt 
‘of the community, and the party who would hold her bound for such a 


Ibid. 





See Huspanp anp Wire—Lobit v. Harman, 593. 


1. It is the duty of the courts of each State of the Union to give effect to all 
i acts, deeds, wills and obligations lawfully executed in any other State of 
the Union when brought in contestation, as far as can be done without 
the manifest infringement of the settled policy of the State where the con- 
testation arises. Groves v. Nutt, 117. 


* A daughter under the will of her father, valid by the laws of the State where 
it was executed, on receiving a legacy of money and bank stock executed 
an obligation to carry out the provisions of the will, by leaving at her 
death, if she died without issue, the money and bank stock which she had 
received to the surviving children of the testator. Held: That such an 
obligation being a valid one by the laws of the State where it was executed, 
would be enforced by our courts. Ibid. 


3. A trust-deed, made in the State of Texas, assigning personal property for 
the benefit of certain named creditors, will not, in the absence of any evi- 
dence of the law of Texas, be permitted to prejudice the claim of a creditor 
of the assignor attaching his assets in the hands of a third personin Louis- 
jana. Seawell v. Green, 280. 


4. Where a husband and wife remove with slaves to this State, from a State 
where the common law prevails, it is the presumption of our law that the 
husband is the owner of the slaves. Martin v. Boler, 369. 


5. Where the statutes of another State are not offered in evidence, the law there 
will be presumed to be the same as our own. 


Marshall v. Watrigant, 619. 
See JupGmMEent—Mc Farland v. White, 394. 


CONSTITUTIONAL LAW. 


1. The Legislature, besides levying taxes for the support of the State Govern- 
ment, may delegate to the several parishes and municipal corporations of 
the State a similar power of taxation for the support of a local govern- 
ment and police within their respective limits. There is no constitutional 
or legal provision inhibiting the taxation of the profession, calling or 
business of an auctioneer. New Orleans v. Turpin, 56. 

2. The treaty between the United States and France, the effect of which was 
to suspend the State law imposing a tax of ten per cent. on successions 
falling to foreign heirs, stipulates : “ it shall remain in force for the space 
of ten years from the day of the exchange of the ratifications, which shall 
be made in conformity with the respective Constitutions of the two coun- 
tries, and exchanged at Washington within the period of six months or 
sooner, if possible,”"—Held : That under such a stipulation, the ratifications 
did not relate back to the date when the treaty was signed. The treaty 
did not become operative until the exchange of ratifications on the 11th 

of August, 1853. Succession of Shaffer, 113. 












INDEX. 
CONSTITUTIONAL LAW (Continued). 
3. The Act of the Legislature approved May 25th, 1856, entitled « 






dition of said separation,” is unconstitutional and void. 
Boykin v. Schaffer, 129, 
4. The second section of the Act of the Legislature approved the 19th March, 
1857, entitled “ An Act relative to the payment of expenses incident ty 
the prosecution of criminals,” which declares that the fines and forfeitures 
to be collected, for the violations of the criminal laws of the State, sha} 
be paid into the State Treasury, is unconstitutional, being in violation of 
Art. 115 of the Constitution, which provides that every law enacted 
the Legislature shall embrace but one object, and that shall be expressed 
in the title. . Bossier v. Steele, 433, 


5. The section of the Act of the 20th of March, 1858, entitled “ An Act rey. 
tive to judicial mortgages against the city of New Orleans,” whic 
provides that no inscription of a judgment against the city shall operate 
as a judicial mortgage, is not in violation of the Article of the Constita. 
tion which declares that no law shall be passed impairing the obligation of 
contracts. New Orleans v. Holmes, 504, 


See Crrumvat Law—Slate v. Jumel, 397. 
See Staves—Landry v. Klopman, 345. 
See Expropriation, &c.—Cash v. Whitworth, 401. 





CONSTRUCTION, RULES OF. 


See Sate—Laycock v. Bird, 173. 
See ConstrruTIoNaL Law— Succession of Schaffer, 113. 
See Sratutes—Cragg v. Westmore, 344. 

State v. Whetstone, 376. 
See InsvrancE—Summers y. U. S. Ins. Company, 504 
See Contracts—Cole vy. Oglesby, 371. 


CONTINUANCE. 


1. The law vests in the District Judge the discretionary power of continuing s 
case, if he thinks justice requires it—there is no law to prevent him from 
granting a brief delay even during the progress of a cause for the purpose 
of summoning a new witness, either for the State or the accused. Butan 
abuse of this power which might operate prejudicially to the accused, will 
not be sanctioned ; it must be a proper case. State v. Vigoreuz, 309. 

See Warranty—Buller v. Watts, 390. P 


CONTRACTS. 


1. By a contract between plaintiff and defendant, the former bound himself 
among other things to put the shell roads of the city in good repair within 
sixty days thereafter. It was stipulated that the contractor should be 


deemed to be in default by the mere act of his failure in any particular, — 
and the City Council was so authorized to declare it, without applying to 
a court, &c., &c. More than a week having passed, and the plaintiff not 
having commenced work, the City Surveyor reported the fact to the Board 9 
of Assistant Aldermen, and advised that the contract be declared forfeited. 
‘The advice was not immediately acted upon, and plaintiff began the work — 


providing for the separation of the Lafourche and Terrebonne Navigation 
Company from the Barataria Canal Company, and determining the con 3 
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RAOTS (Continued). 

"and before the sixty days had elapsed put most of the roads in repair. The 

City Council then declared the contract forfeited, and plaintiff brought 

7 © quit for damages. Held: That by the terms of the contract the city had 

| ©* the right at any time to declare it null for neglect on the part of plaintiff. 

But it was not competent for the city, after having been notified of the 

* neglect of plaintiff to commence the work, subsequently, to stand by and 

' © gee him prosecute the work without objection, and then insist upon such 

»/ @elay in the commencement, as a forfeiture. The Cvuncil should have 

» acted promptly when notified of the neglect. The plaintiff did not comply 

fully with his contract, he has, therefore, no action for damages against the 

city, he is only entitled to compensation for the benefit which the city 
derived from his labor. Carland v. New Orleans, 43. 


“2, The obligation of the contractor was to complete the work within sixty 
: days from the date of the contract, and not from the commencement of the 
work. Ibid. 


3, Where a contract belongs to a class which is reprobated by public policy it 
will be declared void, although in that particular instance no injury to 
the public may have resulted. Firemen’s Association v. Berghaus, 209. 


4, The plaintiff had stored his cotton in defendant’s warehouse and taken a 
receipt, in the margin of which were inserted the words “ Fire-proof W are- 
house.” The same words were inserted at the head of their advertisements 
in the papers. Held: That the words so inserted formed no part of the 
contract, and that without proof of the plaintiff having been deceived 
thereby, or of fraud, or an attempt to deceive, the defendants could not be 
rendered liable for the loss of the cotton by fire. 

Cole v. Oglesby, 371. 


5. Where a contract was alleged to have been made, by which the agent of a 
company bound himself to a party subscribing for stock, to take it off his 
hands at the expiration of a certain time—Held: that to be binding, such 
a contract should have been reciprocal so that either party might enforce 
it. Vicksburg, Shreveport and Texas Railroad Co.v. Terry, 419. 


4, Where the surviving widow agreed to sell a plantation, she having purchas- 
ed one part of it at a sheriff’s sale by which she acquired no title, and 
thinking herself owner of the remaining portion, as partner in the com- 
munity,—Held : that she could not be made liable for the penalty, as she 
was induced to promise to sell by an error of fact and law. 

Williams v. Hunter, 476. 


, 1. Where the contract between the plaintiffs and defendant was “to do and 
perform, during the space of five years from the 22d of July 1850, all the 
work necessary for building wharves, and repairing and keeping in good 
order the levee and the wharves, in front of Municipality No.1, ete.— 
Held : That the plaintiffs were bound to do, at all times, the work neces- 
sary to repair and keep in good order, the wharves and levee, and to leave 

., them in good order at the expiration of the period named. 

& Davis v. New Orleans, 624. 

, See Pouce Jury—DeRussy v. Davis, 468. 
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CORPORATIONS. rae 


1. There is no law which prevents a corporation from causing some of its 
to be built, with an understanding with the contractor that he shall 
mitted to reimburse himself by the receipt of the toll arising from the 
same. Boykin v. Shaffer, 129, 
2. When the charter of an incorporated company provides that a 
stockholder may transfer his stock and be released from his mortgage, upon 
the new stockholder furnishing mortgage to the satisfaction of the ne 
dent and Directors of the company, no personal liability on the part of 
the original stockholder remains, after a transfer so made. 
Haynes v. Palmer, 249, 
3. The obligation of a stockholder for contribution upon his subseription to 
the capital stock, being intended by its terms to secure the payment of any 
loans of money effected by the company, it was held the plea of 
tion could not be maintained where the suit against the stockholder wag 
brought in less than ten years after the maturity of the first series of the 
bonds of the company. Haynes'v. Wall, 258, 
4. The ordinances of an incorporated town directing work to be done upon 
streets, and not involving the necessity of giving out obligations beyond 
what the current revenues of the town may meet, are not within the pro- 
hibitory Act of the Legislature of March 15th, 1855, which declares that 
the authorities shall not contract any debt or liability without providing, 


in the ordinance creating the debt, the means of paying the principal and 


interest. Reynolds v. Shreveport, 426, 
5. Where it is alleged that a municipal corporation has exercised a lawful 
power in an injurious and malicious manner, the presumption will be in 
favor of the propriety and good faith of the acts of the corporation, anda 
complainant must make out a clear case of willful oppression to obtain re 
lief from the courts. Thid. 


6. Where a suit was brought bya corporation upon a note given for shares of 
stock of the corporation—Held : That the maker of the note, as a stock 
holder, could set up, by way of defence, any illegality in the charter, or 
any informality in the organization of the corporation. 

East Pascagoula Hotel Co. v. West, 545. 


See Banks—Cockburn v. Union Bank, 289. 
See Taxes, &c.— State v. Southern Steamship Co. , 497. 


COSTS. 
See Constitutional Law—Bossier v. Steele, 433. 
COURTS. 
1. The Mayor of the town of Jackson being by law ex officio Justice of the 
Peace, has the power to issue warrants for the arrest of criminals. 
Maguire v. Hughes, 281. 
2. The error of a magistrate in issuing a warrant without an affidavit, will not 
render him liable for damages if he acted in doing so in good faith, and for 
what he deemed to be the public good. Ibid. 


3. A warrant issued by a Justice of the Peace to arrest a criminal is a com 


plete protection to the Constable acting under it, and those called on by e4 
him to assist in executing it. - Ibid. } 
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| 4 The court may authorize an intervenor to bond sequestered property. 


Collins vy. Edwards, 342. 


See Jurispicrion—De la Croiz v. Gaines, 171. 
D’ Armond vy. Pullen, 137. 

yi See Witis—Clark v. Gaines, 138. 

ar See Jury—Stale v. Doyall, 418. 

ie See Srarutrs—State v. O’Conner, 486. 

See Executors—King v. Lastrapes, 582. 
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(URATOR. 

j. A curator of a vacant succession who has been regularly appointed by a 
court of competent authority, cannot be called upon to account for any 
funds of the succession in his hands, before any other court than the one 
in which the succession has been opened. Boyce v. Davis, 554. 


“2, When the amount of a debt due the succession by the curator has been 
inventoried, he is thereby charged with so much money in his hands due 
the succession—he cannot be sued for such a debt; the proper remedy is 
to call upon him to account for it as funds in his hands, before the court 
in which the succession has been opened. Ibid. 


See Succession—Succession of Thompson, 263. 
See Executor—Succession of Martin, 557. 


‘@RIMIN AL LAW. 


1. Dying declarations of the deceased are admissible, although given in the 
absence of the prisoner. Counsel for the prisoner asked the question of a 
witness who had testified as to the dying declarations of the deceased, 
“From your knowledge of the character of the deceased, and from her 
conduct on the occasion of the conversation held with you by her, do 
you think she was under a religious sense of her responsibility to her 
Maker ? "—Held : That the question was inadmissible. 

State v. Brunetto, 45. 


2. The Supreme Court has no jurisdiction to revise the judgment of the Dis- 
trict Court refusing a new trial, the motion for which was based on the 
misconduct of the jury; for in criminal cases the jurisdiction of the 
Supreme Court is restricted to questions of law, and the conduct of the 
jury involved matters of fact. Ibid. 


3. The right given by statute to persons in confinement under a judgment of 
conviction rendered in a criminal prosecution, of making the appeal return- 
able before the Supreme Court at its next term, wherever held, and to 
have it tried by preference, isa right given only to the prisoner. The State 
has not the right to have the appeal returnable out of the usual course of 
appeals. State v. Peter, 232. 


, 4. It is a general rule, that in an information or indictment for a statutory. 
offence, it is sufficient to follow the words of the statute. 
State v. Keogh, 243. 


5. The test whether the plea of autrefois acquit is a sufficient bar in any par- 
ticular case, is whether the evidence necessary to support the second indict- 
ment would have been sufficient to have procured a legal conviction upon 

the first. Ibid. 
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CRIMINAL LAW (Continued). a 
6. It is too late after conviction in a criminal case, to reason 
juror for a cause existing anterior to the swearing of the jury. 


State v. Nolan, 276, 

7. It is a good cause of challenge on the part of the State, that a juror 

conscientious scruples against the infliction of capital punishment. Ibi, 
8. Where it appears that the accused had sufficient time to have filed a motioy 

containing all his grounds for a new trial, the refusal of the court below tp 

permit additional grounds to be added on the trial of the motion, and ip 

receive evidence in support of them, held not to be a sufficient ground {or 

reversing the judgment. Ibid. 
9. The Act “ relative to slaves,” approved March 19th, 1857, does not 

a preliminary examination of slaves charged under oath with crimes, 


State v. Oscar, 297, 
10. The Supreme Court is without jurisdiction-to fix a day for the execution of. 
convicts. Ibid. 


11. The time of the execution is not an essential part of the judgment. Ibid, 


12. It is the duty of the Sheriff to execute the sentence, even after the day fixel 


has lapsed by reason of an appeal, and in case of his failure, the Executive — 
of the State, bound by the Constitution to see the laws faithfully executed, 
would cause the legal execution of the convict. Ibid. 


13. Under an indictment for forgery and uttering as true a forged “ order for 
the payment of money,’ which is set forth in hec verba in the bill of 
indictment, the accused cannot except to the admission in evidence of an 
instrument corresponding exactly with that set forth in the indictment, 
upon the ground that it is styled in the bill “an order for the payment 
of money,” whereas it is in reality a “ check.” 

, State v. Crawford, 300. 

14. A check is an order for the payment of money. Any lack of definitenes 
or technicality in the name given to the instrument alleged to have bee 
forged, is cured by setting forth the instrument in full in the bill. 

Thid. 

15. The statute against carrying concealed weapons does not infringe the consti- 


tutional right of the people to keep or bear arms ; it is a measure of police | 


prohibiting only a particular mode of bearing arms, which is found da» 


gerous to the peace of society. State v. Jumel, 399. 
16. A prosecution for the “ offence” is only barred by the lapse of one year. 
Ibid. 


17. On appeal taken by a slave convicted of a capital offence and sentenced to 
death— Held: That although no counsel appeared for the accused and no 
assignment of errors was made in the Supreme Court, the judgment should 
be reversed and the accused discharged, as it appeared from an inspection 


of the record that he had been convicted of an offence under a statute | 


whieh had been repealed since the conviction took place. 
State v. Henderson, 489. 


18, Where two parties were indicted together under the Act of the 6thof 
March, 1819, and there were two counts in the indictment, one charging” 
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MINAL LAW (Continued). 

tos | ae ‘the defendants with having inveigled, taken, stolen, and carried away a 4 
certain slave, and the other charging them with having aided the same e 

slave in running away from the service of his master, and being tried 

together, upon the same evidence, the jury convicted the one on the first 

charge, and acquitted him on the second ; and acquitted the other on the 

_ first charge, and convicted him on the second—Held: That there is no 

"impossibility in the co-existence of the crimes detailed in the indictment, 

3 _ and the commission of them by one or more individuals at the same time, 

and consequently there is no repugnancy in the counts, or the findings 

under them. State v. Thompson, 515. 


ry The defendants were indicted for inflicting inhuman and cruel treatment on 
a slave, the property of one of them.—Held : That the sections of the Act 
_ of the Legislature of 1806, called the Black Code, under which the indict- 
ment was framed, are not repealed by the Act of 1855 relative to crimes 
‘and offences, nor by the Act of 1857 relative to slaves. 
State v. White, 573. 


9. The terms conviction and offence used in the Act, imply a prosecution by 
information or indictment, and not a proceeding by suit to recover a fine. 

| Ibid. 

‘M1. The appellate court has no power to reverse the judgment of the lower court 


on the ground that the jury disregarded the instructions of the Judge. 
Ibid. 
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See Bonns—Sartorius v. Dawson, 111. 
: See Continvance—=Slate v. Vigoreuz, 309 
4 See SraruTEs—State v. O'Connor, 486. 


DAMAGES. 
: 1, When the process of the court is used in good faith damages should not be 
allowed beyond the actual amount sustained by the party against whom 
it was used. Biggs v. D’ Aquin, 21. 

2. Where the defendant whose steamboat had been seized for an inconsiderable 
debt could easily have released it by giving bond, he should not be per- 
mitted to tax the party causing the seizure with damages for the delay of 
his boat in port, under the pretence that it was under seizure—volenti non 
fit injuria. Ibid. 

3. In the assessment of damages in a suit upon an attachment bond, the rule 

| is that the plaintiff shall recover the damages actually sustained and no 
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more ; unless in a case where the attachment was utterly unfounded and 
malicious. Moore v. Withenburg, 22. 
5. A lessor who instead of resorting to the process of law, uses intimidation or 
threats of police officers to expel the lessee, will be liable in an action for 
damages. Jones v. Pereira, 102. 
6. The law generally considers the tax and costs as the only damage which a 
party sustains by the defence of the suit against him. 
i Young v. Courtney, 193. 
} __ T. Ip an action for vindictive damages for an unfounded and malicious suit, 
= \ both malice and want of probable cause must be alleged and proved. 
Bei Transit Company v. McCerren, 214. 
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DAMAGES (Continued). 


8. The measure of damages to be recovered on an attachment bond, ie teins 4 j ee 
tual expense and loss resulting from the levying of the attachment, inclng. “ih 


ing the fees of counsel for professional services rendered exclusively in rey. | 4! 
tion to the attachment. Did. det 


9. When directly after a seizure under execution of property not liable toe 
seized, the plaintiff in the seizure disavows the act of the officer, no aetion ol 
will lie against him for damages; but when no disapprobation of the ais 
conduct of the officer is manifested, and the plaintiff permits the property ag 
seized to remain under seizure for his benefit, he is to be considered 9 ¢9. ot 
trespasser with the officer by whom the illegal seizure was made. 

Harrison v. Mitchel, 260, - 3 

10. An employer i is not responsible for acts of his overseer, which are not done ’ 
in discharge of duties for which such overseer was engaged ; nor is here “a 
sponsible for the acts of his slaves used by his overseer, to assist him in “ 

the performance of such unauthorized act. Boulard v. Calhoun, 445. 


11. The owner of a slave is not liable for exemplary damages for any offence, or 
quasi offence, of his slave, unless the slave, in committing the offence, acted 
under the command of his master, who thereby became an active partici 
pant in the tort or crime done. Tbud. El 


12. Damages cannot be allowed for a frivolous appeal, when there is no moneyed be 
jadgment upon which they could be assessed. Long v. Robinson, 465. 


13. In an action brought to recover damages alleged to have been suffered by 
plaintiff in consequence of a collision between his schooner and a steam- 
boat, occasioned by the want of care on the part of such steamboat— 
Held : That the towage, costs of materials and repairs, to make the ves. 
sel as good as before, and her expenses while undergoing repairs, are the 
elements of damage to be estimated by the court. The remote or conse. 
quential damages, growing out of the supposed loss of profits, should not 
be considered. Minor v. Steamer Picayune, 564. 

See Contracts—Carland vy. New Orleans, 43 
See Supreme Court—Jones v. Pereira, 102. 
Fitegerald y. Boulat, 116. 
. See Prescriprion—Foley v. Bush, 126. 
Luts v. Forbes, 609. 
See Covrrs—MeGuire v. Hughes, 281. 
See Executors—Capdevielle v. Erwin, 286. 
See Lease—Pargoud vy. Tourne, 292. 
See Acrion—Knoz v. Payne, 361. 
Laborde ¥. New Orleans, 326. 
See Atracument—Phelps v. Coggeshall, 440. 
See Common Carrier—Lafaye v. Harris, 553. 





DEFAULT. 
See Pracnice—Blessy v. New Orleans Oil Factory, 310. 


DEPOSIT. 


- 
1. A steamboat is responsible for money deposited by travelers, when the de — 
posit is a necessary one, , Dunn v. Branner, 452. 


2. A person receiving a voluritary deposit is liable only for gross negligence or 9 
Ibid. 





fraud. 
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4 INDEX. 
i ) t CIL. 
” In deciding the question as to a man’s actual domicil, courts of justice will 
igi! look to the real facts of. the case, and the declarations of a party on that 
Fpé> subject, made for the purpose of establishing a fictitious domicil, will be 
ain» ejected. Watson v. Simpson, 337. 
i See Cases AFFIRMED, OVERRULED, &c.— Wesson v. Marshall, 436. 
“DONATIONS. 

1. A donation of a sum of money ata future time by a marriage contract does 
not require a delivery, neither is it necessary that it should be in the form 





ae 


of a testament to render it valid. Wood v. Stokes, 143. 
2, Donations by marriage contract cannot be impeached or declared void on 
pretence of want of acceptance. C. C. 1732. Ibid. 


3. The Act of the Legislature of 31st of March, 1850, amending Art. 1739 of 
the Civil Code, did not remove the restriction imposed by Art. 1745 of 
the Code, upon persons contracting a second or a subsequent marriage 
who have children by a former one, from giving to the spouse of the second 
or subsequent marriage more than the least child’s portion as an usufruct 
and not to exceed one-fifth of the donor’s estate—the latter Article is un- 
repealed and in full force. Ibid. 

See Wis—Clarkson v. Clarkson, 422. 
ELECTIONS. 


» 1. The Act of the Legislature relative to contested elections, (Rev. Statutes, 
217,) does not embrace the case of a contested election of the Judge of a 
District Court out of the city of New Orleans. 

State v. Judge 2d Judicial District, 89. 

2. Out of the parish of Orleans there is no law providing for a judicial scrutiny 
into the votes for any other than parish officers. Ibid. 

3. In the absence of statutory authorization the courts are without jurisdiction 

ratione materia, to entertain the case of a contested election, and the con- 
sent of parties cannot give them jurisdiction. Ibid. 


4. A Judge of a district embracing two parishes is not a parish officer within 
the meaning of the Act relative to contested elections. Ibid. 


5. To contest an election, there should be an averment that the illegalities 
charged did alter the result, not that it was probable the result had been 
changed. Lanier v. Gallatas, 175. 


6. The principal object of an election is the casting of votes, and the unconsti- 
tutionality of the police provisions of an election law cannot render the 
votes illegal, and thus disfranchise the electors ; the citizens have the pre- 
rogative of voting, and the Legislature cannot, by encompassing with 
unconstitutional provisions, an election law, make the votes of electors null 
and void. Andrews vy. Saucier, 301. 


7. If the votes of the citizens are deposited, the intent and design of an election 
are accomplished. It would be unwise to make an election depend on 
some unconstitutional provision of the police part of an election law, or 
on the failure to comply with its directory provisions; for then almost 





every election would be contested ; the people would be virtually deprived 
of their elective power, and the tenure of office would depend on the will 
of juries and courts. Ibid. 










"INDEX. 
ELECTIONS (Continued). 
8. The public good demands that the will of the people, as determined at 


9. If the voters think proper to go forward and vote under a defective 


those who were candidates ought to be the last to complain, when the | 


result has been affected by neither the unconstitutionality of the law, fraud, 
error nor collusion. Bid 


10. Justices of the Peace are clothed with certain judicial powers; but the 
Constitution makes a difference between Judges and Justices of the Peace, 
Justices of the Peace are not included in the word “ Judges,” in the $9 
Article of the Constitution, which declares, that “ it shall be the duty of 
the Legislature to fix the time for holding elections for all Judges, at 
time which shall be different from that fixed for all other elections, 

Ibid. 
11. The phrase, “the next general election,” occurring in the concluding portion 
of Art. 79 of the State Constitution, has reference only to the general 
election of Clerks throughout the State, which is evidently designed by 
the Constitution to take place every four years. 


Ransdell v. Ariail, 459, 
See Arreat—Lanier v. Gallatas, 175. 


EMANCIPATION. 


1. Since the Act of the Legislature of March 6th, 1857, prohibiting the eman- 


cipation of slaves in this State, the right of a slave to be emancipated by 
the will of his master, can no longer be enforced. 
Delphine v. Guillet, 248, 
2. If the law should be changed, the remedy of the slave might be revived. 


Ibid. 
See Staves—Marshall v. Watrigant, 619. 
ESTOPPEL. 
1. A party who has pointed out property, is estopped from objecting to the 
action of the Sheriff in levying upon it. Berlin v. Gilly, 461. 
See Succession—Martin v. Boler, 369. 
EVIDENCE. 


1. The defendant being sued on his note payable to plaintiff's order, set up as 
a defence that he had sold to the plaintiff, by notarial act, the stock in 
trade, &c., of a coffee house, the price of which was composed in part of 
the note sued on. The notarial act of sale contained an acknowledgment 
that the price was paid in “current money.” It was held: That as the 
plaintiff had held the note at the time of the sale, and after the sale had 
continued to hold it, without making any demand of payment until it was 
nearly prescribed, parol evidence should be let in to establish that the 
note sued on formed part of the price of the sale. — 

Saramia v. Courrégé, 25. 

2. Dying declaratioas of the deceased are admissible, although given in the 
absence of the prisoner. e State v. Brunetto, 45. 

3. Counsel for the prisoner asked the question of a witness who had testified 
as to the dying declarations of the deceased, “From your knowledge of 


uF 
i 
5 


ballot box, should not lightly be disturbed. Ibid, 
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EVIDENCE (Continued). 
~ the character of the deceased, and from her conduct on the occasion of the 
-_ eonversation held with you by her, do you think she was under a religious 
+ __ sense of her responsibility to her maker?” Held: That the question was 

- ~ jnadmissible. Ibid. 
4, The testimony of a partner who has transferred his interest to his copartner, 
notwithstanding a release by the plaintiffs, must always be received with 

~ grave suspicions. McLaughlin v. Sauvé, 99. 
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§, Although parol proof, to establish an agreement to pay eight per cent. in- 
terest, may be received without objection, yet the court cannot give judg- 
ment for that rate, “It is of the essence of legal evidence in support of it, 
that it be written.” Ibid. 

§. Where a seasonable though fruitless effort had been made to examine a wit- 
ness, whose testimony had been taken under commission, in relation to 
contradictory statements alleged to have been made by him, proof of such 
contradictory statements was properly received. 

Fletcher v. Henley, 191. 

7. Evidence is admissible to show that after the rendition of the tutor’s account 
the minors received from the tutor, land, slaves, &c., of a value equivalent 
! | to the tutor’s liability, and that it was given and received in discharge of 

that liability. Chapman v. Chapman, 228. 
4 8. Parol proof is admissible to explain latent ambiguities. 

Doyle v. Estornet, 318. 

9. Parties cannot be controlled in the order in which they introduce their evi- 

dence. Ibid. 


10. [t is sufficient proof of notice of the transfer of a judgment to show that it 
was left at the place of residence of the judgment debtor with his wife, as 
ne in case of a citation in civil process. Blondin vy. Christophe, 324. 
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ll. The vendor of a slave by a notarial act, duly recorded, having subsequently 
sold the same slave by act under private signature to a second vendee, in 
a suit by the first vendee against the second vendee to recover possession 
of the slave—Held: That evidence having been received without objection 
to show that the vendor remained in possession of the slave down to the 
date of the second sdle, the testimony of witnesses was admissible to prove 
that the price of the first sale had not, in fact, been paid, notwithstanding 
the enunciation in the bill of sale to that effect. 
Harper v. Pierce, 340. 
12. Parol testimony is not admissible, to show that any other terms of sale were 
announced by the Sheriff, than those contained in the advertisement and 
proces verbal of sale. Lewis v. Labauve, 382. 


i i an a ee | 


13. In a suit brought to recover the value of aslave from the person hiring him, 
on the ground that the slave was killed on the premises, and while in the 
possession of the person so hiring, and that the person refuses to account 
for his death—Held: That the Coroner’s inquest over the body of the 
slave was inadmissible as evidence, being “ res inter alias acta.” 

Ford v. Simmons, 397. 
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EVIDENCE (Continued). “Oa 
14. When a slave dies in the possession of the person hiring him, the person i 
hiring is bound to pay the value of said slave to his owner, unless he mo . a 
show that he is not liable for his loss, because his death was produced by opie 
some cause for which he is not legally accountable—this is an exception | 9” 
to the general rule that the actor must prove his cause. Ibid, ts 





15. The onus probandi lies upon a party who is obliged to free himself from li Rid 
bility by proving a fact, when the knowledge of that fact is supposed to hy wa 
more within his reach than that of his adversary. Tid. 1, - 


16. Parol evidence is admissible to explain the nature of the sale of improvement, 
upon land sold, and their location, extent and value, when there is am. - 
biguity in the act of sale with regard to them. 

McLeroy v. Duckworth, 419, 

17. In a suit brought by plaintiff to recover damages against a planter for the (B 
violent ejection of herself from her house, the removal of her goods, wars | © 
and merchandize from her store, and the destruction of the store itself by ¥ 
defendant’s overseer and slaves—Held: That testimony going to show rue 
that the business carried on by plaintiff consisted chiefly in illegal traffic 4 
with slaves, was admissible to rebut the claim for damages. 

Boulard vy. Calhoun, 445, 5 


18. In an action, “en déclaration de srmulation,” where plaintiff has alleged the 
utter insolvency of defendant—Held : That authentic acts of sale of land | © 
and slaves to defendant, are admissible in evidence to establish the faet of 
his solvency, and consequent ability to make the purchase of the property 
in controversy. Hyman v. Bailey, 450. 





19. A party claiming title under a Sheriff’s sale made by virtue of a fi. fa. in 1. 
support of his title, must produce not only the sale of the Sheriff, but also 
the writ of execution, the Sheriff ’s return and the judgment. Ibid. 


20. The Act of 1855, with regard to the effect of Sheriff’s sales, does not make 
the original, or copy of such a sale, sufficient proof, in itself, of a title 
translativé of property. Ibid. 


21. An agreement for the extra judicial partition of land cannot be established 
by parol evidence. * Bach v. Ballard, 48%. 


22. The proces verbal of a probate sale is prima facie evidence of title, without 
the production of the decree of the court therein recited. 
Ranson v. Long, 523. 


23. A notarial act of transfer of property by an executor, without the produc 
tion of the proces verbal of the adjudication, cannot be received to prove 
title per se, or to show the order of court, or a Sheriff’s sale under it. 

Lanfear v. Harper, 548. E} 





24. A rule on the Recorder to produce the original of an act under private 
signature recorded in his office with the oath of the party, to obtain the | ~ 
order, and the answer of the Recorder to the rulc, that the original had 9} 
probably been delivered to some of the parties interested, are not sufficient — a 
to justify the introduction of secondary evidence. It should be shownby § © 
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CE (Continued). 


_ the oath of the party that an effort had been made to obtain the original 
__ *by inquiry of those through whom title is claimed. 
Lawrence v. Burris, 611. 
‘, See ApreaL—Lanier v. Gallatas, 175. 
i See INsoLvENcy—Guwartney v. His Creditors, 188. 
“i See PLeapinc—Hale v. New Orleans, 499. 
ve See IysuRaNcE—Summers v. U. S. Insurance Co. , 504. 
BXECUTION. 
}. As a general rule the execution of a judgment cannot be enjoined by any 
other court than that from which the writ issued. 
Donnell v. Parrott, 251. 
2. Unless a necessity exists for it and a manifest injury would otherwise be 
done, no court, other than that rendering the judgment, has jurisdiction 
over the execution. Ibid. 
3. A party will not be permitted to arrest an execution by a defence of com- 
.» pensation, which he might have made, but omitted to make in the suit 
. wherein the judgment was rendered, the execution of which he seeks to 


oo» arrest. Ibid. 
4, The implements by which the business of a commercial firm is carried on 
are not legally subject to seizure. Harrison v. Mitchell. 260. 


5, Where the plaintiff in execution procured the appointment of a curator ad 

hoc to represent defendant in the appointment of an appraiser, the absence 

of the defendant or other sufficient cause must be shown to justify the 
appointment. Farrell v. Klumpp, 311. 

6. And if the debtor conceals himself, besides service upon the curator ad hoc 

‘+ appointed to represent him, notice should also be left at the place where 
the defendant last resided. Ibid. 


1, Allegations that a judgment was obtained through fraud and other ill prac- 
tices, are too general to authorize the arrest of its execution. 
Rooks v. Williams, 374. 
8. Where a judgment is sought to be executed after the person’s death, in 
whose favor it was obtained, it is not necessary that the fi. fa. should is- 


sue in the name of the deceased person’s legal representatives. Ibid. 

See Sate Jupiciat—Morse v. McCall, 215. 
See Damaces—Harrison v. Mitchell, 260. 
See PaRTNERSHIP—T'homas v. Lusk, 277. 
See CrnmyaL Law—State v. Oscar, 297. 
See Suerirr—Dinkgrave v. Sloan, 393. 

Marshall v. Simpson, 437. 
See Communtry—Davis v. Compton, 396. 
See Executors—Stevens v. Stevens, 416. 

Castille vy. Chacere, 561. 

See Esrorret—Berlin v. Gilly, 461. | 
See Huspanp anp Wire—Holmes v. Barbin, 474. 
See Succession— Williams v. Hunter, 476. 


EXECUTORS AND ADMINISTRATORS. 


1, Where one of two joint administrators is prevented by sickness from taking 
the oath before the court where the administration is granted, but takes it 


‘ »~ before a Justice of the Peace in another parish and transmits it to the 
ey Clerk of the court where the succession is opened, it will satisfy the law 


in relation to the oath of administrators. Succession of Penny, 94. 





INDEX. : 

EXECUTORS AND ADMINISTRATORS (Continued). mrs 

2. The appointment by administrators residing out of the parish where ithe — ? 
succession is opened, of an agent residing in that parish, made before they _ 
had qualified, but after the decree conferring upon them the administy. — 
tion, is valid. Did. 

3. Where, by the terms of a will, a bequest is made to the testamentary ey, | 
cutor, “in full compensation and satisfaction for all charges and commis. 13. 
sions which he may be entitled to as executor,” and he enters upon the 
execution of his trust and manifests no disposition to renounce the legacy, 
he will be debarred from claiming any other or different remuneration, 4 

Succession of Fink, 103, 

4. The inventory of the estate, which served as the measure of the administry. 
tor’s bond, is the basis upon which to estimate the commissions of the ad. 
ministrator, and not an inventory taken subsequently without any new 1B. 
bond being given by the administrator. Shaffer v. Cross, 110, ‘ 


5. Where an administrator files an account showing a balance due by him to 
the heir, and asks for its homologation, he cannot be heard to say that the 
judgment he himself provoked, is not binding upon him as a judgment, 16. 
because rendered ex parte. Capdevielle v. Erwin, 286. 

6. The required notices being given, and no opposition being filed to the ad- 
ministrator’s account, it was competent for the Clerk to render a jude f 17 
ment of homologation. Ibid. 


7. An injunction to stay execution upon such judgment, will be dissolved with 
damages. Ibid. 

8. A final account of administration of the estate of W..St. J. E., deceased, 
administrator of H. L. C., deceased, was rendered by the defendant. The 
widow C., on behalf of herself and of a minor daughter, specially opposed lt 
certain items, and prayed that the administrator might be charged with 
the value of a gin house, etc., belonging to H. L. C.’s estate, which were 
consumed by fire during W. St. J. E.’s administration. Three of the heirs 
of H. L. C., one of whom was the plaintiff herein, filed general opposi- 
tion, but did not seek to charge the administrator with the value of the 








gin house. A judgment was rendered on plaintiff’s opposition against 1 
the administrator for $2,679 08. That judgment was not appealed from 
and is not now appealable. Castillo v. Elliott, 363. 
9. The plaintiff brought the present action against defendant, as administra- ‘ 
A trix of said W. St. J. E., to recover damages sustained, as one of the heirs 


of H. L. C., by the burning of the gin house above mentioned. The de 
fendant plead the aforesaid judgment in bar of this action. Held: That 
the plea was well taken. The judgment liquidated the account between 
the deceased administrator and the heirs, and particularly the balance 


due by the former to this plaintiff. Ibid. 
10. An administrator may show that he signed an inventory under an error of 
fact. Martin v. Boler, 369. 





11. An administrator does not bind himself personally, and ought not to becom 
; cluded by allegations which he may deem it to the interest of the estate 9 
to make, in a suit brought by him in his capacity as administrator. 

Ibid. 

















INDEX. 


SUTORS AND ADMINISTRATORS (Continued). 


" 99, Under Article 1057 of the Code of Practice, the judge is authorized to or- 
7... . der execution against an administrator personally, who makes a vague and 
if insufficient answer to a rule, under Articles 1088, 1056, C. P., taken by 
creditors whose claims have been fixed by a final judgment upon the ad- 
ministrator’s account. Stevens v. Stevens, 416. 


43. Under the Code of 1808, the office of testamentary executor expired at the 
end of the year, unless it was otherwise expressed in the will, or the term 
____ of office was prolonged bythe Judge. § Deranco v. Montgomery, 513. 
14. The priority of application has weight principally in the appointment of 
’ eurators to vacant successions, or to application by creditors to be ap- 
pointed administrators, and then only among persons otherwise having 
equal rights. Succession of Martin, 557. 
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‘y5. A Judge is not bound to appoint two beneficiary heirs, even with equal 

' dlaims, administrators of a succession, the law leaving it discretionary with 
him to appoint one or two, regard being had to the solidity of the ap- 
pointee. Ibid. 

16. Allegations of fraud cannot be noticed in an opposition to an application 
for administration, as they form the subject of an independent litigation, 
and should not be tried collaterally. Ibid. 


17. Under an execution issued against an administrator personally, his property 
was seized, and, pending an opposition made to the seizure, the property 
was sold; on the trial of the opposition the sale was set aside—Held : 
That such a decree was ultra petitionem, as at the time the opposition was 
filed there had been no sale, and to attack the sale, the plaintiff should 
have filed an amended petition. Castille v. Chacéré, 561. 


18. Where creditors, whose claims were placed upon the tableau of classification 
by a judgment of the court, bring a suit against the administrator to dis- 
miss him from office and render him personally liable for their claims— 
Held: That they could not issue execution against such administrator, 
while the question of his liability was at issue, and pending in such suits 
before the court. Ibid. 

19. The proper course is to take a rule upon the administrator to show cause 
why execution should not issue against him personally, of which rule he is 
to have notice. Ibid. 


20. In cases where the law makes it imperative upon the Judge ex officio to ap- 
point an executor, it does not dispense with the necessary formalities. An 
appointment made under such circumstances, should be made only after 
due notice to all parties interested. King v. Lastrapes, 582. 
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21. The appointment of a dative testamentary executor without notice of the 
application, is null. Ibid. 

_ 22. The power of the Judge to appoint a successor, to an executor or adminis- 
trator who has not qualified after the expiration of ten days from his ap- 
pointment, cannot be exercised without first notifying such executor of 
his appointment. Ibid. 

23. An administrator will not be permitted to allege his own illegal acts in bar 

of the action of creditors against him. Collins v. Hollier, 585. 


= 








INDEX. ES 
EXECUTORS AND ADMINISTRATORS (Continued). a 
24. If, at the sale of property administered by him, he becomes. the ' 
and goes into possession of the property, he will be held liable for the e 
price. Ibid. | © 
25. The neglect of an administrator to file his account within the time 
by law, will subject him to destitution from office, and to the 
ten per cent. interest on the amount due by him to the estate. i 
26. The creditors cannot, however, compel a distribution of the funds of the | _ 
estate by such destituted administrator ; they must pursue their remedies 
against the new administrator to be appointed, who is authorized to de. 
mand a full account from the former administrator. Ibid. 
27. An executor under a will is bound to pay the costs and attorney’s fees for 
presenting the will for probate and defending it when attacked by the 
heirs, if there should be judgment against him annulling the will, on ag 


count of the agency which he had in itsdictation. Close v. Close, 599, 
See Acriox— Woods v. Woods, 189. 
See Succession—Martin v. Boler, 369. 
See Prescriprion—Deranco v. Montgomery, 513. 
See PRINcIPAL anp SureTy—Lolit vy. Castille, 563. 
See Appeat—Broussard v. Robin, 560. 


EXECUTORY PROCESS. 


1. The holder of a promissory note, payable at a specific place, secured by an 
act importing a confession of judgment, is entitled to executory process 
against the maker, without making authentic proof that the note was pre- 
sented at that place for payment. Catalogne v. Alva, 98. 

2. The endorsement of the Judge’s fiat on the back of a petition for an order 
of seizure and sale, to which an authentic act importing a confession of 
judgment is attached as a part thereof, is sufficient to constitute a valid 
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order of seizure and sale. Riley v. Christie, 256. 
3. Such order, though it may be appealed from, is not a judgment in the true 
and legal sense of the term. Tid. 


See Bais anp Notres— Wood v. Tyson, 104. 
EXPROPRIATION OF PROPERTY. 


1. A proprietor is not bound to yield a part of his soil for the construction of 
a levee, which originally was not required to protect his own land from 
inundation, but which was rendered necessary by closing a bayou in order 
to reclaim swamp lands belonging to the State, or to others. 

Cash v. Whitworth, 401. 

2. A divestiture of vested rights may be effected, not only by a change or de 
struction of the title to the property, but also by a destruction of the pro- 


perty itself. Ibid. 
See New Ortzans—Sarpy v, New Orleans, 349. 








FACTORS. 
See Privitece—Shaw v. Grant, 52. 


GARNISHEE AND GARNISHMENT PROCESS. 


1. It is not a valid objection to a proper interrogatory to a garnishee, that it 
requires him to make a statement of his accounts with the judgment 
debtor. Roquest v. Clark, 210. 

2. It may be necessary and proper, to give a party the full benefit of the statate 
of 1839, that the garnishee should be submitted to the most pointed inter- 
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ARNISHEE AND GARNISHMENT PROCESS (Continued). 
setvrogatories, but he cannot go beyond the design of the statute of charging 
_) © the garnishee with property or effects of the judgment debtor, ‘or with 
a ws some indebtedness to him. Thid. 

. See Apprat—Gustine v. N. O. Oil Factory, 510. 
ESTEAD AOT. 


mn The rights granted the widow, or minor children of a deceased person, by 
e ed the Homestead Act of 17th March, 1852, vest in them at the time of the 

death of the deceased—provided their condition of life at that moment of 
time entitles them to the benefit of the provisions of the Act—their pecu- ; 
niary circumstances at the time of death of the insolvent, and not at any 
subsequent time, settles their right to any claim under the Homestead Act. 

Gimble v. Goode, 352. 

2 Under the Act of March, 1852, entitled “ An Act to provide a homestead 
for the widow and children of a deceased person,” the widow, when there 
are no surviving children or other descendants of the deceased, takes the 
bounty provided by said Act in full property; but where there are 
children or other descendants, she has merely a usufructuary right to it. 

Succession of Yarborough, 378. 

3. To determine, under the Act to provide a homestead for the widow and 
children of deceased persons, approved March 17, 1852, whether they are 
entitled to receive anything from the estate, the sum of their entire 
property is to be considered, and if it amounts to $1,000, nothing can be 
withdrawn from the estate, although some one minor heir or the widow 
may be in necessitous circumstances and not possess the $1000. 

Stewart v. Stewart, 398. 
HUSBAND AND WIFE. "4 


1. The abandonment by one of the married persons of the other, which is made 
ae a ground of separation from bed and board, by Art. 141 of the Civil 
’ Code, to be a good cause of action, must have originated while the parties 
were domiciled in this State. Muller v. Hilton, 1. 
2. Where the marriage took place in New York, and the wife always lived 
of there, the husband, who afterwards established his residence in Louisiana, 
m cannot maintain an action for separation against his wife by summoning } 
9 her to his domicil in Louisiana. Ibid. 
3. The general rule being that dotal property is insusceptible of hypothecation, 
it should appear manifestly from the terms of the marriage contract, that 
the right claimed for its exercise in a particular case was expressly 
reserved. Belouguet v. Lanata, 2. 
4. When the marriage contract contained the following clause; “Les immeu- 
bles dotaux pourront étre aliénés par le futur époux, avec le consente- 
ment de la future épouse, pendant le mariage, & la condition expresse, 
que remploi de leur valeur sera fait en d'autres immeubles.”—Held : That 
under such a reservation, the power did not exist to mortgage the dotal 
property of the wife for money borrowed to pay off a mortgage in favor 
of the Citizens’ Bank, which was binding on the property of the wife thus e 
mortgaged. Ibid. 
"S. The rule that in actions of separation from bed and board both parties 
should be dismissed when guilty of mutual wrongs, hastits qualification, 
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HUSBAND AND WIFE (Continued). tH 
that the wrongs should be similar in nature, and so proportioned in 

as to render it difficult to ascertain which party is mainly in fault, 
Thomas v. Tailleu, 

6. The joint possession of the husband and wife, is the possession of the on _ 
holding the title. Haile v. Brewster, 155, 

7. When the husband and wife removed from another State to Louisiana, ang 
after the removal the husband received money from the estate of the mother 

of his wife, it was held that the wife had a valid claim therefor againg DY. 

the husband’s estate. Matthews v. Matthews, 197, 


8. Art. 1745 C. C., which provides that in the event of a second marriage, the 
husband or wife having children by the first marriage, can only give tp 
the spouse of the second marriage the least child’s portion as a usufruet, 
and not to exceed a fifth part of the deceased’s estate, remains unrepealel, 20. 

Succession of Swayze, 244, 

9. In a contest of title between husband and wife, and when the property gives 
to the wife has been entrusted to the husband as her agent, he cannot set 
up the plea of prescription. Meadows v. Dick, 377, 

10. Where the husband has no adverse title, he cannot defeat his wife’s claim to 
property on account of technical defects in her title, nor can he, being her 
agent, refuse to surrender the property on account of defects in the titleot ] 
his principal. Ind. 

11. A wife separated in property from her husband, when sued upon an obliga 
tion contracted by herself, cannot, in bar to the action, plead that the 
decree of separation had not been advertised, and that no fi. fa. had issued t 
upon her judgment ; these objections might properly be raised by third | © 
parties. | Campbell v. Roubieu, 449. 

12. When a wife authorized by the Judge prosecutes a suit alone, and unas 
sisted by her husband, an appeal from a judgment rendered in her favor 3 
will not be dismissed on the ground that the appeal bond was not executed 
in favor of her husband as well as herself. Holmes v. Barbin, 474. 



















13. Although a wife may have acquired property in fraud of her husband's 
creditors, yet, if her title be a reality, and not a mere sham, they cannot 
seize it directly for his debts, but should first resort to the revocatory 
action. Thid. 


14. When the husband is insolvent, a judgment of separation of property will 
not be declared null, for want of execution. Ibid. 


15. Where the wife sells her property, and the husband receives the price in 
negotiable paper, the husband may sue on the note in his own name, or ia 
that of the commercial firm of which he is a member. 

Wright v. Railey, 536.5 | I 

16. The knowledge of the husband of any equities which might be pleaded 
against the note, must be considered as the knowledge of the firm. Ibid. 

17. The wife, not separate in property from her husband, cannot be made liable 
for the amount of a note executed by her husband during the marriage, 
although¢he consideration of the note was the price of property purchased — 
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D AND WIFE (Continued). 


“vin the name of the wife, the object being to replace her paraphernal 


property, which the husband had alienated. Ibid. 


. a 16: "The general mandate to the husband, to act as agent for the wife separated 


.» » in property from him, confers upon him only a power of administration ; 
he must have an express and special authority to acknowledge a debt, or 
to draw or indorse bills of exchange or promissory notes. 

Laplante v. Briant, 566. 


be 
19. The husband is the head and master of the community, and the debts which 


he contracts, as a general rule, enter into the community; the cases in 
which the wife is bound are exceptional, and the party seeking to hold her 
_ yesponsible must make the proof which renders her liable. 
Lobit v. Harman, 593. 


90. The mere fact that the goods furnished during the existence of the commu- 
nity are for the family use, does not, in general, render the wife liable, 
although the husband has no separate estate, and no other property except 
the revenues of the wife's property, and his own industry, which fall into 
the community. Ibid. 


21. The wife is not responsible for supplies furnished to the husband for his own 
use, particularly when it is not shown, that the revenues of the wife’s 
property were not ample to pay the ordinary expenses of the family. 

Ibid. 

2, Where in a marriage contract it was stipulated, that in case of the death of 
either party, the property should return to the estate of the person to 
whom it had belonged—Held : That there is nothing in such a contract to 
prevent a widow in necessitous circumstances, from claiming her marital 
fourth under Article 2359 of the Civil Code. 

Succession of Doucet, 613. 


23. Where it is sought to make the wife personally liable for an account, no 
presumption of its correctness can be formed from the mere fact of its 
rendition to the husband, in whose name the account was kept, and no 
objection having been made on the part of the wife ; she cannot be charged 
except for such items as are shown to have inured to the benefit of her 
separate estate, or such expenses as under Art. 2409 C. C. she is bound 
to support alone. Powell v. Hopson, 626. 


See Donations— Woods v. Stokes, 143. 

See Pracnice—Fletcher v. Henley, 150. 

See Succession—Conner v. Conner, 157. 
Succession of Hunter, 257. 

See Wiris—Matthews vy. Matthews, 197. 

See Conriict or Laws—Martin v. Boler, 369. 

See Communtry—Downs v. Morrison, 379. 
Snoddy v Brashear, 469. 


INJUNCTION. 

1. Where the plaintiff enjoined the execution of a judgment, alleging that it 
had been paid, and praying that it should be decreed to have been satis- 
fied, the District Judge erred in rendering a final judgment on overruling 
defendant’s motion to dissolve the injgnction. 

Knoz v. The Coroner, 88. 
84 
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INJUNCTION (Continued). a 


2. The conservatory process of injunction in such a case is separate from the 
principal demand, which should be put at issue regularly, before’s fini 
judgment could be rendered. Did. 

3. An affidavit for an injunction stating, that “ the facts and allegations, as sg 
forth in the foregoing petition, are true, as therein alleged, to the best of 
his (affiant’s) knowledge and belief,” is sufficient. 

4. It is not necessary that an affidavit for injunction made by an agent, shoud 
set forth the absence of the principal, it is sufficient to prove on the trig] 
that he was absent at the time the affidavit was made. ; 

Wilson v. Curtis, 601, 





See Bonps—Sartorius v. Dawson, 111. 
See Execution—Donnell v. Parrott, 251. 
See Executors—Capdevielle v. Erwin, 286. 


INSOLVENCY AND INSOLVENT PROCEEDINGS. 


1. The burden of proof is upon the party opposing the appointment of a syndit, 
on the ground that he was elected by a person who was not a creditor, 
Gwartney v. Creditors, 188, 


2. The first section of the Act of the Legislature of 1855, relative to forced sur. 


renders and the mode of making the same, makes it the duty of the Judge 7 


to decide upon the sufficiency of the cause for compelling the surrender, 
and the proceeding is, therefore, a summary one, to be tried without the 
intervention of a jury. Savage v. Jeter, 239. 


3. When the Deputy Sheriff, who made the return, did not make the demand, 
but the evidence shows the demand was actually made by another deputy, 
the demand is adequately proved. Ibid. 


INSURANCE. 


1. In regard to re-insurance, the custom among underwriters, in the city of 
New Orleans, is to divide the risk and not to take the whole of it; and 
when the application-is silent, this is always understood. 

La. Mutual Insurance Co. v. New Orleans Insurance Co. 246. 


2. Under a clause in a policy of insurance, effected upon a vessel for the benefit 
of the owner, that it should become void upon assignment thereof, transfer 
of interest or change of command—Held : That the seizure of the vewd 
by the Sheriff at the suit of a creditor, would not have the effect of avaid- 
ing the policy. Marigny v. Home Mutual Insurance Co., 338. 


3. Nor could the policy be avoided, where the assured agreed “ that the vessel 
should, during the continuance of the policy, be completely found with 
master, officers and crew,” on the ground that she was not so found while 
laid up under seizure. — Ibid. 


4. By the terms of the application for a policy of insurance, it appeared that 
the slave whose life was insured was a laborer in a tobacco warehouse, 
and the policy declared that he was not to be employed in a more har 


ardous occupation ; the slave was subsequently drowned in the river 4 : 
Mississippi by falling from a plank whilst walking on it from a steamboat — | 
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NSURANCE (Continued). 
eye _, to the shore, having been sent by his master up the coast, to be employed 
a “pat on a sugar plantation—Held: That as the slave was not lost while 
| . ,actually employed on the sugar plantation, and the master was not pro- 
hibited by the policy from removing the slave from New Orleans, except 
* that he could not be taken to more southern localities, the company was 
aa Jiable for the loss. Summers v. U. S. Insnrance Co., 504. 


ronld Hel: That parol evidence was admissible to show that the written assign- 

trial ‘oh’ ment of a policy of insurance, was intended as collateral security for an 

obligation which had been discharged before the suit was brought on the 
1. policy. Bid. 

6. Held: That testimony to show that the company would not have insured at 

the rate of the policy, if it had been known that the slave would have been 
subjected to the risk of a voyage on a steamboat, was properly refused. 
Ibid, 




















INTEREST. 


1. An acknowledgment in writing over his signature by the debtor, that a 
demand has been made upon hin, is sufficient to put him in default, and to 
* make his debt bear interest from the date of his acknowledgment. 

‘ Levistones v. Marigny, 353. 
_ “2. Where property hearing fruits is sold, the vendee cannot avoid the payment 
_ © of interest, even when he has a right to require security against eviction, 

unless he makes a tender or deposit of the price. 
Liddell vy. Rucker, 569. 








See Evmence—McLaughlin v. Sawve, 99. 
See Executors—Oollins v. Hollier, 585. 
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INTERROGATORIES ON FACTS, &c. 


».1, A party in answering interrogatories on facts and articles, is not permitted 
to state his conclusions of law on the facts. Owen v. Brown, 201. 

2. Where a party interrogated on facts and articles, fails to make a sufficient 
answer, the interrogatories will be taken for confessed. Ibid. 

3. A party called on to answer interrogatories on facts and articles in open 

court, has not the right of reading answers previously prepared, but may 
be required to answer orally. Boone y. Pelichet, 203. 


JUDGMENT. 
_ 1. Where consent is the basis of a judgment, it must appear before the appel- 


late court by proof independent of the judgment itself. 
Moulton v. Hodges, 38. 


2. A judgment obtained against the surety cannot be enforced, if the principal 
has been released from the same debt by a judgment in his favor, annulling 


the contract which gave rise to the obligation. 
Dickason y. Bell, 249. 


3, When the plaintiff fails to make out his case, the judgment should be one 
only of nonsuit. Doyle v. Estornet, 318, - 
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JUDGMENT (Continued). , i 











4. A judgment dismissing a third opposition to an order of sale of property, 


final if unappealed from, even though it be rendered ex parte; and igg | 


complete bar to setting up the pretended title anew. 


Fonda v. Denton, 343, 
5. The failure to appear and prosecute the opposition cannot deprive the party 
interested of the benefit of the judgment. Bid. 


6. A judgment confirming the appointment of a testamentary tutor toa minor, 
cannot be treated as an absolute nullity by an application for another ap. 
pointment, nor can it be attacked collaterally in the form of an opposition, 
A direct action should be brought to annul it. 

Tutorship of Hughes, 380, 

7. In the absence of proof of the laws of another State where a judgment wag 
rendered, our courts will give the same effect to the judgment, when a m 
conventional demand was set up, that would be given when a like 
is set up in our courts. McFarland v. White, 304, 


8. The sickness of counsel, and inability to attend in person to the suit when it 
was tried, is no ground for annulling a judgment which was obtained 
without fraud by the opposite party. Ibid. 


9. Where a suit was brought against the owners of a steamboat for the valueof . ‘ 
a slave, alleged to have been carried off on the boat, and during the pe. 9 


dency of the suit, the slave was recovered by the plaintiff—Held: That 
the plaintiff was nevertheless entitled to prove and recover judgment, for 
the amount he had expended in recovering the slave. 

Chaffe v. St. Charles, 415. 


See Pracrice—Doyle v. Estornet, 318. 
See Executory Process—Riley v. Christie, 256. 

See Acrioy—Girard v. New Orleans, 295. 

See Evipence—Blondin v. Christophe, 324. 

See Execution—Rooks v. Williams, 374. 

See Tutors—Kellar v. O’ Neal, 472. 

See Mortcace—New Orleans v. Holmes, 504. 

See Principat AnD Surety—Lovev. Voorhies, 549. 

See SaLe—Zhompson v. Touriac, 605. 

See Staves anp Stratu Liseri—Marshall v. Watrigant, 619. 
See Insuncrion—Knoz v. The Coroner , 88. 


JURISDICTION. 


1. The District Court has jurisdiction of an appeal from a Justice’s Court, in 
a proceeding under the landlord and tenant law, to expel a contumacions 
tenant, although the price of the lease is under $10. 

D’ Armond vy. Pullen, 137. 


2. The District Court may entertain jurisdiction of a suit to set aside a decree 
of the Supreme Court probating a will, when the existence of the will is 
denied and sufficient charges of fraud are made by one who was nota 
party to, nor concluded by the decree sought to be annulled. 

De la Croix v. Gaines, 177. 














3. By the sequestration of the property of a non-resident the court acquires § 


jurisdiction over him. McDonald v. Vaughan, 405. 


4. Jurisdiction by our court over an absentee, by the appointment of a-curator — 
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=F) puRISDICTION (Continued). 
y,is | «ad hoc to represent him, is only acquired when the subject-matter of the 
isg | © ‘suit, and the nature of the proceeding render such an appointment proper. 

1 Walker v. Sanchez, 505. 
3. §. The curator ad hoc cannot, by his pleadings, invest the court with jurisdic- . 
wty | © diction when otherwise the court would have none. Ibid. e 
d. 6. The Fourth District Court of New Orleans has no jurisdiction in matters of 
nor, succession. Boyce v. Davis, 554. 
ap. re See Acrion—Van Wych v. Gaines, 235. 
in wat See Prescrirnion—Barrow v. Shields, 57. 

= See ATracHMENT—Moore v. Withenburg, 22. 
See ELecrions—Stale v. Judge, 89. 
). See Execution—Donnell v. Parrott, 251. 
See SLaves—Marshall v. Watrigant, 619. 

was See Apprar—Curtis v. Blacketer, 592. 
te See Crraanat Law—State v. Brunetto, 45. 
us JURY AND JURORS. 
‘i 1. A District Judge has no power to summon a jury, at the time fixed by law 
vit "to hold the regular probate term of the court. 
" Seam State v. Doyall, 418. 


2. The Act approved March, 19th, 1857, entitled “an Act to amend an Act 

} © relative to jurors” does not repeal, but merely amends, and reénacts, as 

as amended, the third section of the Act of 1855, entitled “an Act rela- 
tive to juries.” State v. Soulé, 478. 

u See Soerirr—Holmes v. Dunn, 153. 


See Crumunat Law—State v. Nolan, 276. 
See Insotvency—Savage v. Jeter, 239. 
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LAWS. 


1, The Legislature has the power to make an exception to the general rule with 
regard to the promulgation of laws, and to give to an Act full force and 
effect from the date of its passage. New Orleans vy. Holmes, 504. 


LEASE. 

1, A tenant has a right to remove the improvements and additions he has 
made, provided he leaves the property leased in the state in which he 
found it, but when the additions are made with lime or cement, or the 
like, the lessor should be notified by the lessee of the intention to remove 
them, in order that the lessor may exercise his right of retaining them on 

a paying a fair price. Pellenz v. Bullerdieck, 274. 





re 2. A landlord is not responsible in damages to his lessee, arising from the ille- 
gal conduct of an adjoining proprietor, in constructing a privy against the 
intervening wall, when it appears that the wall, was fit and sufficient for 
— the purpose designed. The Article of the Code applies, when there are 
& vices and defects in the thing leased—he is not bound to guarantee against 
* | ~~ Josses that happen from the nature of the wall, and the illegal conduct of 


the adjoining proprietor. Pargoud v. Tourné, 292. 

3. When the lease was entered into, the lessor was not obliged to suppose that 
his neighbor would violate the law, and, therefore, it cannot be considered 
that a warranty against his illegal, acts formed a tacit condition of the 

ee contract of lease. Ibid. 
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LEASE (Continued). 

4. All that is required of the lessor is to have » ell clannahanll 
for the purpose for which it is intended ; nest sonal ae eu 
capable of protecting the lessee against the unlawful acts of the contig, — 


Ee 







ous proprietor. Did. 
. See Damaces—Jones vy. Pereira, 102. 
See Jcruspicrion—D’ Armond v. Pullen, 137. 
See Evipence—Ford v. Simmons, 397 us 2 
LEGACY. 


1. The acceptance of a legacy burdened with a modus or lawful charge unde 
a will, is itself a contract on the part of the person accepting, obliging 
him impliedly, at least, to comply with the conditions imposed by the will, 

Groves v. Nutt, 117. 


See Wnis—Pena v. New Orleans, 86. a: 4 
See Prescriprion—Nolasco v. Lurty, 100. 


MALICIOUS PROSECUTION. ‘ 
1. In an action for damages for a malicious prosecution, it is essential to main. 
tain the action, that both malice and want of probable cause should be 
shown. Pellenz v. Bullerdieck, 274, 
MANDAMUS. 


1. A mandamus will not issue to compel a District Judge to grant an onder uM 
of any kind, in a case where it is apparent that his court is withoutjurie 9 “5 
diction, ratione materia. State v. Judge Second Judicial Distred, 89, 

2. The Supreme Court cannot, ina proceeding by mandamus, revise the action 
of the District Judge. State v. Judge of Second District Court, 481, 

3. When unreasonable delays occur in the District Court, which might work 
irreparable injury and injustice, the writ of mandamus is the proper re 
medy pointed out by law, to prevent a failure of justice, and compel the 
inferior court to pronounce judgment upon the demand. Ibid. 


4. If it appear in the proceeding by mandamus, that the District Judge dogs 
not refuse to render a judgment upon the petition, it is not in the power 
of the Supreme Court to compel him to render the — ae 
prayed for by the relator. 


5. A mandamus will not be granted to compel the Judge of ao vena 
to sign a bill of exceptions, when it does not appear that the bill of em 
ceptions had been exhibited to the adverse party previous to its being 
presented to the court. State v. Judge Second District Court, 484, 

See APPEAL—State v. Fabre, 279. 
See BaNks—Cockburn v. Union Bank, 289 
MARRIED WOMEN. 


1. In a suit to render a married woman personally liable on a note signed by 
her, with her husband, on the ground that the consideration inured to her 
separate benefit, the plaintiff has a right to propound interrogatories to 
the wife on that point, although the amount of property coming to her 
children ultimately may be affected by her indebtedness or discharge. 

Huff v. Freeman, 262. 
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See Commountrr—Graham v. Egan, 546 
See Huspanp anp WIFE. 
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t 1 oq. 355 of the Civil Code which declares that agreements between the 
| +© “tutor and the minor arrived at the age of majority, shall be null and void, 
} ~~» “ unless entered into after the rendering of a full account, &c., will not en- 
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able parties to perpetrate a fraud by repudiating payments made them, in 
discharge of their tutor’s liability. Chapman v. Chapman, 228. 
9. Where a suit is brought by the purchaser of property subject to a mort- 
_ gage in favor of minors, to fix the amount of the mortgage, the court will 
not order the sum to be paid over to the tutor of the minor. It must re- 
main in the hands of the purchaser until the liquidation, and final settle- 
ment of the tutor’s account at the majority or emancipation of the minor, 
or until the tutor takes legal steps to have the mortgage released. 
Massey v. Steeg, 350. 
3, A sale made by a minor is not absolutely void. Wilson v. Porter, 407. 


4, An action to set aside a sale made during minority, must be brought by 
the minor after attaining the age of majority, or by his representatives— 
such an action being personal to the minor. Ibid. 

See Tutors—Succession of Shaw, 265. 

Succession of Tucker, 464. 
See Suocession— Williams v. Hunter, 476. 
See Mortaace—Eagan v. Bell, 508. 


MORTGAGE. 


“1, The defendant being sued as third possessor of property subject to a mort- 
gage for the balance of price of adjudication at a succession sale, set up as 
an exception that the notes given at the succession sale for the price of 
the property were not produced—Held : That as these notes were not ne- 
gotiable, but made payable to the legal representatives of the estate, the 
exception was not properly taken. Brown v. Sadler, 205. 


2. The knowledge of the existence of a mortgage communicated to the pur- 
chaser in the act of sale, will bind him without proof of the mortgage 
being recorded. Smith v. Nettles, 241. 

3, And when such mortgage contained the pact de non alienando, the purchaser 
and third possessor is not entitled to notice of the proceedings to enforce 


the mortgage. Ibid. 
4, A clause in the nature of an antichresis in an act of mortgage, does not 
vitiate the instrument. Succession of Hickman, 364. 


5. The judicial mortgage resulting from the inscription of a judgment, forms 
no part of the contract upon which the judgment was rendered. 

New Orleans v. Holmes, 504. 

6. The tacit mortgage of a minor for an unliquidated amount, upon property, 
opposes no legal impediment to the seizure and sale of such property, at 
the instance of a judgment creditor of the owner. Eagan v. Bell, 508. 

7. The failure to reinscribe a mortgage after the lapse of ten years, does not 
extinguish the mortgage, but destroys the effect of the inscription, and 
gives a superior rank to those mortgages which have been inscribed since 
its first registry. Liddell v. Rucker, 569. 

8. The effect of the inscription of mortgages is to prevent third parties from 
obtaining mortgages superior in rank to those previously registered. 

Ibid. 


INDEX. 
MORTGAGE, (Continued). 





the effect of the inscription. Did. 


10. If no reinscription of a mortgage is made after the lapse of ten years. 
party who gives a second mortgage to one, without informing him of the 
first mortgage which has not been reinscribed, is not guilty of the fran 
contemplated, or responsible for the damages allowed by Article 3329 of 
the Civil Code. Ibid, 

See Suocession—Succession of Boyd, 439. 
Succession of Ynogoso, 559 
See Huspanp anp Wire—Belouguet v, Laneta, 2. 


NEW ORLEANS. 


1. Held: That the batture outside of Front street is susceptible of private 
occupation, without injury to the rights of the public upon the banks of 
the Mississippi River, within the corporate limits of New Orleans. 

Yeatman v. New Orleans, 154, 

2. In order to entitle the city corporation to exemption from liability for the 
loss of a slave who was placed in jail for safe keeping, and ran away while 
employed at work, it is necessary that timely notice should have been given 
by the city to the owner of the slave. Clague v. New Orleans, 275, 

3. The city is bound to pay her proportion of the expenses necessary for the 
pavement of streets bordering on ground belonging to the city and laid 
out for a public promenade. Marquez v. New Orleans, 319. 

4. The division of the batture outside of New Levee street as far as Front 
street into streets and squares, was not an expropriation of the property 
so far as the streets were concerned, of which the riparian proprietors had 
never been in possession. 12 An. 500. Sarpy v. New Orleans, 349, 

5. By the terms of the Act of the Legislature of the 30th April, 1853, (Sem. 
Acts, p. 298,) the proprietors of batture in the limits of the city of New 
Orleans, in reducing the batture to private occupation, are bound to leave 


open to public use, without charge, whatever space may be ae 


the corporation for public highways or streets. 
See Taxes, &c.—New Orleans v. Jeter, 509. 
NEW TRIAL. 
1, Where the jury have not rendered a distinct verdict on a claim set up by 
the defendant in reconvention, the case will be remanded for a new trial. 
Collins v. Graves, 95. 
2. Where the return to a writ of certiorari shows that papers and evidence 


9. The meaning of that portion of Article 3333 of Otvil Code; whichdleig 
that their effect ceases, is not that the effect of the mortgage ceases, bat 











material to the decision of the cause, had been lost, without neglect on the — | 


part of the Clerk, or the parties to the suit, the judgment of the lower 
court will be reversed, and the case remanded for‘a new trial. 
Wilkinson v. Martin, 479. 


3. A new trial will not be granted on the ground of newly discovered evidence, 
when the party applying for it fails to show in his affidavit, that he had 
used due diligence to procure or discover the evidence. 


See CrmmnaL Law—Stale v. Brunetio, 45. 


Berger v. Spalding, 580. I 















INDEX. 


OVATION. 
" <}pThe delegation by which the debtor gives to the creditor another debtor, 
7, « «who obliges himself towards such creditor, does not operate a novation, 
] «unless the creditor has expressly declared his intention to discharge his 
|.» debtor who made the delegation, C. C. 2188. 
a Choppin v. Gobbold, 238. 
: NOTARY PUBLIC. ‘ 
~ 1. The plaintiff held a commission as Notary Public in the parish of Orleans, 
when, on the 12th of March, 1857, the Legislature passed an Act declar- 
ing the office of each and every Notary Public appointed previous to the 
passage of the Act, to be vacated. The same Act provided that the 
Governor should appoint for the parish of Orleans, not less than forty nor 
more than sixty Notaries. The Governor having appointed only forty- 
eight Notaries—Held : That by the terms of the Act of the Legislature, 
the plaintiff, whose commission expired before May, 1857, was functus 
officio, although no one had been specially appointed to take his records. 
: Cragg v. Westmore, 344. 


2. A notary is not required to have a particular style of seal to give authen- 
ticity to his copies. Flemming v. Richardson, 414. 
OFFICE AND OFFICER. 


‘1. No special legislative enactment is necessary to authorize District Attor- 
eh neys, either with or without instructions from the Governor, to bring suits 
to annul patents granted by the State. State vy. Smith, 414. 


OVERSEER. 
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See Cases AFFIRMED, OVERRULED, &c.—Cory v. Eddins, 443. 
See DamacGes—Boulard v. Calhoun, 445. 


PARENT AND CHILD. 

1. If a father desires to prefer one child to another in the distribution of his 
property, he is bound to state his design expressly, by declaring that the 
gift or legacy is intended “as an advantage or extra portion,” or using 
other equivalent terms. Montgomery v. Chaney, 207. 

2. When there is a price actually paid by the son to the father, in a sale by 
the latter to the former, and it even exceeds one-fourth of the value of the 
property sold, but is much below its fair value, and an advantage is thus 
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"7 indirectly sought to be given to one heir over others, the law will compel 
the heirs to stand on an equal footing. Ibid. 
. 3. It will form no bar under such circumstances to an action, to enforce the 
vi principle of equality among the heirs, that the property thus sold by the 
ne parent to the child, did not exceed the disposable portion unless it appears 
that the sale was made avowedly as an advantage or extra portion, or ° 
such intention is manifested in a subsequent act before a notary and two 
witnesses. Ibid. 
; | PARTITION. 


1, A partition of a succession made between an heir of age and minor heirs can- 

not be opposed by the heir who was of age, and who went into possession 

of his portion, on the ground of informalities in the proceedings as regards 

the minor heirs. Succession of Devereux, 33. if 
85 
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PARTITION (Continued). 
2. Such a partition, although not homologated, is binding on the. Fs 
who signed the act of partition. The decree of the Judge was prt 4 
sary to bind the minors. Bid. 2 
3. In the partition of a succession it is not proper, where a part of the hein 
have purchased property, to form lots of the notes of the heirs Who wer 
purchasers,with the cash, thus compelling the heirs who had not purchased 
to receive a part in the notes of their co-heirs. In such case the 
tions of the heirs purchasing at the sale should be assigned to them, 
Succession of Aguillard, 97, - 
4, When the mass of the succession to be divided is of such a character, that wt 
it cannot be formed into lots without manifest injury to the parties, that 
formality is not required. Ibid, 
5. A partition will be set aside where a minor heir is represented by his tutor yor 
who is himself a party to the partition. The objection need not have been i 
made by. way of opposition before the notary, before whom no contestation we 
could have been made concerning it. Ibid. 
6. The under-tutor, if he be not interested adversely to the minors, propely re. ” 
presents them all in a partition, where there is no division to be made of | © 
the share of the minors inter se. Ibid. 1 


7. The heirs purchasing at the succession sale are chargeable with the interest 
stipulated in their notes from maturity, until the day of the formation of '» 
the mass of the estate for partition. q 


8. The notary must be assisted by experts in making the partition. ©, 0, 
1289.) Ibid. 


9. A partition, even when it takes on itself the aspect and qnality of a com e I 
promise, may be attacked for lesion beyond one-fourth, but when the par- 
tition is once made and the parties compromise on disputes growing out 
of it, the compromise is unassailable for lesion. 
Williamson v. Amilton, 387. 
10. The obligation of warranty, on the part of each of the co-heirs towards the 
other, in matters of partition, extends to the solvency of the debtors, whose 
debts may have been partitioned. Lacour v. Lacour, 463. 
See Evipence—Bach v. Ballard, 487. 
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PARTNERSHIP. 


1. A partnership in a contract for the building of railroads, is an ordinary 
partnership, and the partners are liable only for their virile shares. 
Moores v. Bates, 40. 
2. In a suit against an individual partner of a commercial firm, his interest in 
a particular asset cannot be seized. Thomas v. Lusk, 277. 
3. The partnership effects cannot be seized under an attachment against a non- 
resident partner, when the domicil of the firm is in New Orleans. 
Thid. 
4. A suit brought against one of the members of a commercial firm, interrupts 
prescription with regard to all the partners. 
Speake v. Barrett, 479. 
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Pp ERSHIP (Continued). 
| ag)’ Where a note was signed by one of the members of a commercial firm with 
7 | & “the addition of the words “ in liquidation”—Held : That such a note was 
E a notice to the payee that the firm was dissolved, and that without a 
_» » special authorization to the partner signing the note from his co-partner, 
_. » the note was not binding on him. Ibid. 
_ 6, A partner is bound to indemnify his co-partners for any loss to the firm 
“> eecasioned by an act of his done in violation of the contract of partnership, 
unless his partners, by their acts or assent, ratify and confirm his acts 
which occasioned the loss. Murphy v. Crafts, 519. 
4, A partner cannot sue his co-partner, even after the dissolution, for special 
.. items advanced to the partnership—his action is for an account and settle- 
| ment of the partnership affairs, or, if a settlement has been made, for the 
balance shown to be due to him by such settlement. 
. ' Hennegin v. Wilcoxon, 576. 
,.8. Under a special contract to that effect, a commercial partnership will con- 
tinue after the death of one of the partners, for the purpose of administra- 
tion and liquidation, if not for all purposes. | Powell v. Hopson, 626. 


a. 

, 9. The proceeding by attachment to collect a debt due to the firm, is one of 
administration only. Ibid. 

See Evipence—McLaughlin v. Sauve, 99. 

See Bus axp Nores—Robb v. Bailey, 457. 
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PAYMENT. 


1, A transfer of an obligation of a third person in settlement of a debt, is not 
C, a compromise, but a dation en paiement. Wright v. Temple, 413. 
See Prescriptrion—Nesom v. D’ Armond, 294. 
n PLEADING. 


s 1, The plea of want of service of a petition of intervention, is a dilatory excep- 

ut tion, which is waived by pleading to the vagueness and insufficiency of the 
petition. Giraud v. Mazier, 147. 

2. A party will not be allowed to delay a trial upon the merits of a cause by 
pleading singly, a variety of technical objections, tending to retard his 

3e ‘. adversary’s action. McAlpine v. Jones, 409. 

8. It is too late for a party to a suit to plead the want of issue joined, upon a 
petition of intervention, after he has gone into trial without answering it, 
unless he can show that he was ignorant, before going to trial, of the 
existence of the intervention in the record. 

y McCoy v. Sanson, 455. 

4. Where the suit was for damages for slander of title to a slave—Held : 
That an amendment of the petition by the plaintiff praying to be de- 


oa 





n creed to be the owner of the slave, was properly allowed in the decree . 
sustaining an exception to the petition, on the ground that it set forth no 


» cause of action. Turner v. Healy, 498. 
___ 5. The defendant may give in evidence, without amendment of the pleadings, 
facts which have occurred after issue joined, having a direct bearing upon 
the matters in controversy, and properly admissible in evidence, the power 
being reserved to the court to order a continuance or grant a new trial, 
when the other party is taken by surprise. 
Hale v. New Orleans, 499. i. 





PLEADING (Continued). 


6. An amendment to the pleadings, setting up such new matter, if naked for 
should be allowed. ‘Bid, 


POLICE JURY. Pe 


1. The Police Jury of a parish have the power to impose a tax on crinkig 
houses within the limits of an incorporated town in the parish, 
the town by its charter is empowered to grant licenses for that % 
Benefield v. Hines, chill 
2. Where the President of the Police Jury sold at public auction the lease of 
a ferry for one year, with a privilege for five years, which privilege thy 
purchaser announced at the sale he availed himself of, it was held, that the 
contract was not binding on the parish, because the President had trang. 
cended the power given to him by the Police Jury. 
DeRussy v. Davis, 468, 
PRACTICE. ‘ 
1. The Article 556 of the Code of Practice does not refer to the award of 
amicable compounders. Where there is no allegation of fraud or other 
malpractice the homologation of the award of amicable com 
should be made on motion without any delay being granted to the 
party. Hart v. Stewart, 37. 
2. Where the petition and notes annexed had disappeared from the record, and 
could not be found after diligent search, the case was properly tried ong 
copy of the petition filed under an order of court contradictorily rendered, 
Moulton v. Hodges, 38. 
3. A claim by defendant in reconvention for the value of buildings erected by 
the tenant, being not properly connected with the main action, is not a 
missible in such a proceeding. D’ Armond v. Pullen, 137. 
4. Where a judicial sale is attacked for defects which are relative only, they 
should be specially alleged and a resulting injury shown, as well as an offer 
of restitution to be made so far as the plaintiff has been benefited. 
Gormley v. Palmes, 213. 
5. Where the Sheriff had made a second adjudication of property, the first 
purchaser having failed to comply with the terms of the sale—Held: 
That the first purchaser could not take a rule on the second purchaser to 
show cause why the second adjudication should not be set aside ; he could 
only proceed by petition and citation. 
Converse v. Steamer Sydonia, 268. 
6. Where the record shows that an answer was filed on the same day thats 
| judgment by default was made final, but no order is shown setting aside 
the default, it will be presumed that the answer was filed after the default 
had been confirmed. Blessey v. N. O. Oil Factory, 310. 


tion are taken as true, except where evidence has been admitted on the 
trial, which negatives the truth of those allegations. 


8. When the law, for the purposes of justice, allows, in certain cases, a fictl 


ee en : 
McDonald v. Vaughan, 405. 





« (we eere ee 








7. Where a case is tried upon an exception alone, the allegations in the peti- 


Rooks v. Williams, 374." 


tious citation in the place of a real one, it is necessary that the formali- 
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OTICE (Continued). 
_ §, A defendant is not bound by a citation served upon an officer under the 
© title of advocate, instead of curator ad hoc. Ibid. 


"4p It is not necessary to file an amended petition in reply to, and explanatory 


“9-08, an amended answer, as the testimony in support of its averments is 
i admissible under the issue presented by the amended answer. 


Swilley v. Low, 412. 
Bh Wot rach szended petition willbe received and when filed, service thereof 
» upon the defendant is unnecessary. Ibid. 
@ Amendments should be received whenever required to accomplish the ends 
| of justice. Did. 
1% A call in warranty will not be allowed after the case has been set and called 
up for trial. Hyman v. Bailey, 450 


14 Ttis not necessary to move in open court to have a decree of the Supreme 
Court recorded in an inferior court, as Article 620 of the Code of Prac- 
tice, requiring it, is repealed by the Act of 1855, relative to the duties of 
the Clerks of the District Courts. Berlin v. Gilly, 461. 

15. A party, after having moved for the homologation of a report made by audi- 

tors, cannot go behind the same and demand judgment for matters sub- 
mitted to them, but not allowed by their report. 
White v. Anderson, 577. 


16. When an answer to an intervention, in which the title to property attached 
is set up, alleges simulation and fraud in such title, and asks that the sale 
to the intervenor be annulled on these grounds, and no exception is taken 
to the irregularity of such proceedings, the court will inquire into and 
examine the questions raised in such answer, and will not reverse a judg- 
ment setting aside the sale, on the ground that it should have been 
attacked Wy ? in a revocatory action, and not collaterally in the attach- 
ment suit. Danjean v. Blacketer, 595. 


See AppEar—Surgi v. New Orleans, 32. 
Marshall v. Watrigant, 619. 

See New Triai—Collins v. Graves, 95. 

See Bonps—Sartorius v. Dawson, 111. 

See DamaGes—Transit Co. vy. McCerren, 214. 

See Evipence—McClure y. King, 141. 

See Auimony—Fletcher v. Henley, 150. 

See Mortaace—Brown v. Sadler, 205. 

See TaxEs—Slate v. McDonnell, 231. 

See Suerirr—Holmes y. Dunn, 153. 

See GaRnisHEE—Roquest v. Clark. 210. 

See Marriep Women—Huff v. Freeman, 262. 

See Acrion—Lewis v. Labauve, 382. 

See Prescriprion—Levistones v. Marigny, 353. 

See Execution—Furrell vy. Klumpp, 311. 

See Executors—Castille v. Chacere, 561. 

See Curator—Boyce v. Davis, 554. 


PRESCRIPTION. 


1, A suit instituted upon a note before it is due, has the effect of interrupting 
prescription so long as the suit lasts after the maturity of the note, even if 
it be ultimately dismissed upon an exception of prematurity. 

Barrow v. Shields, 57. 














































INDEX. S 
PRESCRIPTION (Continued). | 
2. Defendants, in a chancery suit in the United States Court, were dria, 
under a penalty, to file a cross-bill and bring in other parties 
whom the complainant had demands, but whom he could not 
the court, as they were citizens of the State with the complainant, 
These third parties answered, by denying the jurisdiction of the court, and 
in case the plea was overruled setting up matters of defence to the com. 
plainant’s demands. The Supreme Court of the United States decided 
that the Circuit Court did not obtain jurisdiction over the. parties ip 
Louisiana cited in by the defendants, and the proceedings were dismissed, 
Held by a majority of the court: that these proceedings had the effect of 
interrupting the prescription as to all of the parties who answered the 


cross-bill within the period of prescription. Ibid. 
3. An action for the recovery of a legacy is barred by the prescription Of ten 
years. Nolasco v. Lurty, 100, 


4. The plaintiff sued to recover the value of wood cut on his land by the defen. § 
dants. Held: That the action was prescribed as to damages resulting 
from a trespass, which had been committed more than oue year previous to 
the institution of the suit. Foley v. Bush, 126, 


5. The defects of a title to land resting only on surveys which were unauthor. 
ized and illegal, cannot be supplied by prescription. 

Melangon v. Bringier, 206, 

6. The certificate of purchase under such void surveys would not constitute — 
the basis of prescription as a title translative of property, where the par- 
ties whose possession is relied on to make out the plea of prescription, had 
notice of the defects in the title and of the danger of eviction. Ibid. 


7. Where an obligation was to be paid in several installments, and all the ; 
installments were due when the debtor made a payment without directing 
on which installment the credit was to be given—Held: The payment 
must be deemed to have been made in part satisfaction of the whole debt, 
and prescription on all the installments was thereby interrupted. ' 

Nesom v. D’ Armond, 294. 


8. Prescription against a demand for the recovery of the value of improve — 
ments put on land, is suspended while the action for its recovery is pending. 
Destrehan v. Fazende, 307. sd 


9. Where defendant was interrogated as to whether he had not promised plain- 
tiff that he ‘would never plead prescription against the notes sued on— 
Held: That as far as the interrogatory referred to a time prior to the 
acquisition of prescription, defendant could not be compelled to answer, as 
such an interrogatory is clearly illegal.  Levistones v. Marigny, 353. 


10. The interrogatory is not illegal and might properly be answered, so far as it 4 : 
relates to a promise made after the prescription had been acquired. i= 
Ibid. 
11. An acknowledgement by the debtor, after the prescription has been acquired, — 
that he has not paid the debt, would not bind him to pay it, because he — 
could still urge his plea of prescription. Ibid. 
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RIPTION (Continued). 


Toned dis eeaeien ncn ate 
© years from the expiration of his office. | Deranco vy. Montgomery, 513. 
fhe prescription against such an action by a legatee under the will, is not 
~~. suspended because the legacy was a conditional one, depending upon the 
liquidation of the estate to ascertain its amount. Ibid. 
Where a reconventional demand founded on a promissory note was set up, 
o and by a consent judgment the plaintiff's suit was dismissed—Held : 
» That it was a voluntary abandonment of the reconventional demand and 
= did not interrupt the prescription on the note. 
fete: Elliot v. Brown, 579. 


be Yi An admission by a party, that a person holds a note against him, is not of 


_ itself an admission that he justly owed to sach person the amount of the 
at note; there must be an acknowledgment of the creditors rights. Ibid. 
. 


16 A promissory note not being payable until after the expiration of the three 
__ days of grace, prescription only commences to run from that date. 
be Kimball v. Fuller, 602. 
on The prescription applicable to an action for damages growing out of a fraud 
practiced in the sale of a horse affected with a contagious and incurable 
disease, which spread among and caused the death of other horses of the 
purchaser, is that of one year, under Article 3501 of the Civil Code. 

Lutz v. Forbes, 609. 


§ 
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See Account—Dizon v. Lyons, 160. 

See CorporaTions—Haynes v. Wall, 258. 

See Suerrrr—Hardee v. Dunn, 161. 

See Sate Jupiciat—Brien v. Sargeant, 198. 
See Huspanp anp Wire—Meadows vy. Dick, 377. 
See CriminaL Law—State v. Jumel, 399. 

See Partnersnip—Speake v. Barrett, 479. 

See Wit1is—Provost v. Provost, 574. 

See SrrvirupE—Delahoussaye v. Judice, 587. 
See SaLe—Thompson v. Touriac, 605. 


’ 


/ PRINCIPAL AND AGENT. 


1, The utmost good faith is exacted in all dealings of an agent touching the in- 
terest of his principal—he cannot speculate upon his principal’s property, 
nor take a position where his own interest must necessarily come in com- 
petition with that of his principal. Meeker v. York, 18. 


2. An agent undertaking to insure at a particular place goods bought by him, 
will be relieved from responsibility towards his principal by notifying him 
at once of the impossibility of obtaining insurance, upon ascertaining the 
fact. Williams v. Rost, 327. 


3. The principal is responsible in damages for the act of his agent in selling a 
horse, which he knew to be affected with a contagious and incurable disease 
that would be likely to be communicated to other stock belonging to the 
purchaser. Lutz v. Forbes, 609. 

See Executors—Succession of Penny, 94. 
See Sate— Young v. Courtney, 193. 

See Evinence—Rutherford v. Hennen, 336. 
See Insunction— Wilson v. Curtis, 601. 
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PRINCIPAL AND SURETY. 


1. A partial release of the mortgages and privileges of the creditors, 
the surety only pro tanto. Barrow v. Shields, 1 
2. The surety cannot point out for discussion property which once belon: 
his principal, and was even mortgaged to secure the original holder 
notes sued on, when such property is no longer in the principal , 
possession and has passed by successive conveyance into the hands of; 
third person. Womack v. Fluker, 
3. The surety on an appeal bond cannot be made liable where the Sheriffs. 
turn to the writ of fi. fa. does not show that a demand was’ made on both 
plaintiff and defendant to point out property, the parties being present g — 
represented in the parish. Levois v. Thibodauz, 264, Pi 
4. A surety on a twelve month’s: bond cannot plead discussion. ; 
. Wilkins v. Bobo, 430, 4 a 
5. Under the Act of March 16th, 1854, a person bound as security ‘4 ; 
twelve month’s bond, when he has paid the same, is subrogated to all the 
rights which the original creditor had at the time the bond was given, o 
at the time the bond was paid by the secarity—when the property has x 
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upon the bond. é. 
6. When an appearance bond has been duly forfeited, the appearance of the — 
accused at a subsequent term of the court to stand his trial will not liber 4 a 
ate the security from his liability. Guice v. Stubbs, 442. 
‘7. Where the attachment has never been dissolved the surety of a defendant — 
upon a bond given to release the attachment, is bound to pay a personal — 
judgment against the defendant properly rendered in the suit, to the 
amount of the value of the property attached, notwithstanding there is no 
express recognition of a privilege upon the property attached, in the 
: jadgment of the court. Love v. Voorhies, ‘ 
8. No action can be brought against the security upon an administrator's bond, — 
until the necessary steps have been taken to enforce payment against the § 
principal Lobit v. Castille, 593. BS 
See Taxes—State v. McDonnell, 231. # 
See JuDGMEent—Dickason v. Bell, 249. 
See Bonps—Slate v. Brown, 266. 
State v. Schmidt, 267. 
See AuctionEER—S}. Louis Church v. Bonneval, 321. | 
PRIVILEGE. . @ 
1. The Act of 1843, p. 44, gives a privilege for necessary supplies, furnished a 
any farm or plantation, on the product of the last crop and the cropat — 
present in the ground. Money advanced cannot be considered as the “9 
necessary supplies of the plantation in the sense of the statute; although 
it may be exchanged for necessary supplies, it does not give the commission 
merchant or any other person who has furnished it a privilege upon the 
crop in the hands of third persons. It is otherwise as to the crop which ~ 
has actually been shipped to the commission merchant. 
Shaw v. Grant, 52. a 
2. The payment of the planter’s drafts in favor of his laborers and workmen, — 
does not subrogate the party so paying to the privileges of the laborers — 
and workmen. Ibid. 
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] popuic LANDs. 
J ‘1. Where the United States has parted with its title by a patent legally is- 
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LEGE (Continued). 

law gives the farnisher of necessary supplies for a plantation a privilege 
x en Cee Bat that privilege cannot be ex- 
as tended to a crop yet uncultivated, and towards which nothing has been 
ws _ done. Ibid. 
The vendor of the agricultural products of the United States, in the city of 


, » » New Orleans, has, under the Act of the Legislature approved March 15th, 


_. 1855, a privilege upon such products sold, superior to all others, if exer- 
ant" . cised within five days after their delivery. Miltenberger v. Hetch, 528. 


i a He may waive this privilege, by stating in his order for the delivery of 
4" sach produce, that it is to be delivered without vendor's privilege. 
: Ibid. 
See Svocesnon—Succession of Hunter , 257. : 
See Cases Arrmaep, &c.—Cory v. Eddins, 443. 
See Res Jupicata— Wilson v Curtis, 601. 


sued, and upon surveys legally made by itself, and approved by the pro- 
per department, the title so granted cannot be impaired by any subsequent 
survey which the Government may make for its own purposes. 

Cage v. Danks, 128. 


4 _ 2. In presenting an appeal to the District Court from the decision of the Re- 


gister of the State Land Office, under the Act of the Legislature of 1853, 
it is not necessary there should be an order of appeal made, and an appeal 
bond filed. Keller v. Loflin, 185. 


} 3 The Register, after granting a certificate of entry upon the location of a 


warrant, has the power to determine whether such location has not been 
made in violation of a settlement right. Ibid. 


4 The Acts of 1853 and 1857, which give an appeal from the decision of the 
Register of the State Land Office, require that the appellant should make 
a special assignment of errors, upon which he relies for a reversal of the 
decision. Ibid. 

5. The title of the United States to the selections of land made by the State 
of Louisiana, under the Act of Congress, approved September 4th, 1841 | 
passed out of the government, and vested in the State of Louisiana at the 

‘time of the final approval of the selections by the Secretary of the Inte- 
rior, unless there had been some legal claim to them at the time, obtained 
from the General Goverment which prevented the acquisition by the State. 
Claims to these selections must be established by certified copies and other 
legal evidence, and the unconditional selection of lands under the Act, 
and the approval of them by the Departments at Washington, is superior 
in proof to any recital contained in subsequent letters of the Commis- 
sioner of the General Land Office to the Register and Receiver—and to 
any report made by the Register'and Receiver, to the Commissioner favor- 
able to the rights of those claiming these selections under the General 
Government. Wiggins v. Guier, 356. 

6. Although the action of the General Land Office is generally conclusive up- 
on the subject of the grant of public’ lands, up to the issuing of the pa- 
tents or other divestiture of title, it could not by its subsequent action 
upon a fictitious claim defeat rights already vested. Ibid. 
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. INDEX. 4 
PUBLIC LANDS (Continued). ‘i 


7. The bare fact that an inconsiderable portion of a settlement, or 
happens to extend into a section of swamp and overflowed laid, wi 
the main body of the settlement, including the settler’s dwelling, ig 
land never donated to the State by the United States,—does not 


rize the settler to claim the swamp and overflowed section by right of . 


preémption under our State laws. Robertson v. Mershon, 373, — 
8. Prior to the passage of the Acts of the 16th of March, 28th of April, 1838, 


and 1th of March, 1852, there were no provisions in our law ™ 2 


gard to settlers claiming preémption rights to the lands donated by th 
general government to the State, under the Acts of Congress of March 


2d, 1849, and September 28th, 1850; the State, therefore, at that time " 
had control over these lands, subjected only to the conditions of the grant | — 


Beridon v. Barbin, 458, | 
9. The Act of Congress of the 29th of May, 1830, declares “all assignments | 
and transfers of rights of preémption in public lands, prior to the issuance | 

of a patent, to be null and void.” Stanbrough v. Wilson, 494, 
10. An amendment of that Act in 1832, only authorizes such assignment or 
transfer, after certificates of payment or final receipts for the price of such 
preémption, from the land office. Statutes at Large, 4, pp. 423 and 496. 
Held: That the provisions of these statutes are imperative, and thata 

probate sale of the preémption right, ordered for the purpose of 


debts of the succession, when no payment of the government price of the — 3 


land had been affected, was the sale of a thing inalienable. Ibid. 


11. In an action by the widow and heirs of the preémptor, against one deriving 
title from the purchaser at the probate svle—Held : That the land having 
been paid out of the land office in their name, and a patent issued in their 
name, they were entitled to recover, but not without reimbursing to the 
defendant the money which had gone to the benefit of the estate by the 
supposed sale. Ibid. 

12. The claim of the defendant for his improvements on the land was also al- 
lowed. Ibid. 


. 13. A transferee of a preémption claim to a quarter section of land belonging — 
to the United States, unsurveyed and undefined, except that his transferor 
in the deed locates it in a certain township, giving him no limits, can have 
no civil or constructive possession under such a transfer ; he possesses inch 
by inch only so far as he cultivates and encloses. 

Millard v. Richard, 572. ; 
14. Where the proper officers of the land department haye ordered the survey ~ 
of a confirmed grant, after holding up the claim for many years, on the 


ground of a suspicion of its being fraudulent and forged, such objection 


to the title cannot be raised afterwards by an adverse claimant. 
Tucker v. Burris, 614. 
15. Ts fs not necessary 40 trice-‘hch ‘a {8tié to’ thie d¥igiaal claimast; if itis 
traced to the confirmee, whose existence is not contested, it suffices. ; 
Ibid. 


16. Before patents are issued for public lands, the judgment in a suit between 


parties involving the validity of their respective confirmations, can only E 
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, INDEX. 
UBLIC LANDS (Continued). 
‘maintain the party in whose favor the judgment is rendered, in provisional 


apn Wo bel i Sere Sandoz v. Ozenne, 616. 


See Prescripriox—Melancon v. Bringier, 206. 
See Warranty—Butler v. Watts, 390. 

See Sate—McLeroy v. Duckworth, 410. - 

See Bounpary—Sandoz v. Ozenne, 616. 


eo wcened in dean be Sate Shnate- de aindimeaiiominis 
4 school of a particular district, the treasurer, upon whom it is drawn, can- 
psu! not set up as a defence that the directors were not elected, and had not 
ie pe qualified as directors. Miahle v. Fournet, 607. 


Beenie coventh section of the Act of the Legislature, organizing free public 
» schools, which requires that the warrant drawn for the salary of any teacher 
_ should be accompanied by a statement of the number of children taught, 
_ &e., is directory, and was not intended to be a necessary adjunct of the 
warrant, without which it could not be paid. Ibid. 


te cnsim of extra compensation by the teacher, from the parents of 


| children, is a good ground of complaint to the directors, but does not 


constitute a defence to the payment of the warrant drawn by them. 
: Ibid. 
| BOON VENTIONAL DEMAND. 


7 See New Triat—OCollins v. Graves, 95. 
See Junispicnon—D’ Armond v. Pullen, 137. 
See JupGMEnt—McFarland v. While, 304. 


_ REDHIBITION. 
| "1. When in a redhibitory action, it was shown that the slave died of a chronic 
_— diarrhcea—Held : That the apparent illness of the slave at the time of the 


sale, without any declaration by the vendor, of the nature of the illness, 
did not bring the case within the meaning of Art. 2497 of the Code, as 
to apparent defects. Alexander v. Hundley, 327. 

' 2. In a redhibitory action, where there is no presumption raised by reason of 
the time when the disease manifested itself, the burden of proving its ex- 
istence at the date of the sale rests upon the plaintiff in the action. 

Mackie v. Davis, 475. 


| REGISTRY. 


1. The registry of a Sheriff’s deed in the book of mortgages, does not convey 
the information required by the statute ; unless recorded in the book of 
conveyances, the property is liable to seizure. 

Colomer v. Morgan, 202. 
See SmvLation—Connery v. Clark, 313. 
See Warranty—Clark v. O’ Neal, 381. 
See ConsriruTionaL Law—New Orleans v. Holmes, 502. 
See Succuasion—Succession of Yogoso, 559. 
See Morteace—Liddell v. Rucker, 569. 


 +=RES JUDICATA. 


“1. The plaintiff, as trustee of the Agricultural Bank of Mississippi, under an ap- 
pointment made by the court in Mississippi, which declared the forfeiture of 
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RES JUDICATA (Continued). 


. the charter of the bank, obtained judgments, first in Mississipi a 
the defendant Routh, on which, judgments were afterwards rendered agy 
him in Louisiana, in favor of the trustees. Held: That on the trial of 
issue as to the right of property sought to be subjected to the pa: 
such judgments, neither the defendant nor those claiming to have 
title under him, could contest the capacity of the trustee, that being . 
judicata as to the original defendant, and the other parties having mie 
terest therein. Peale v. Routh, 254, 

2. Where the title to property, seized by the creditors of the vendor, a 
creed to be fraudulent and simulated, in a suit to which the vendee waa 
party—Held: That such judgment is res judicata, as to the 





claim to the title, but not as to his other claims upon the property; 3 


and if he have any privilege or right to claim any portion of the Price» 
he should have an opportunity of showing it. Wilson v. Curtis, 601. 
3. Held, also, that -he was not entitled to enjoin the sale of the property, but 
his privileges should have been enforced upon the proceeds of the sale,” 
Ibid. 
RULE. 
See Supreme Court— State v. Judge, 485. 
SALE. 


1. The buyer has not the right to suspend payment of the price, under Art 
2535 of the Code, where he has made a sale of the land by the samede 
scription and for the same price, without warranty against the disturbance _ 
which is made the ground for resisting payment, and which was specially — 
mentioned in the conveyance to his vendee. 

Bertaud v. Blowin, 145. 


2. The true construction of Art. 2419 of the Civil Code is, that the party at- 
tacking a sale as being a disguised donation must prove, either that there 
was no consideration paid, or that the price paid was /ess than the one 
fourth of the real value of the property pretended to be sold. 


Laycock v. Bird, 173. 
3. In August, 1810, B. F., by a power of attorney, authorized W. S. to edl- 


lect the purchase money of a tract of land which he had previously sold, — 


A description of the land was given, and the attorney was also authorized — 
to ratify the sale. Under his authority, he ratified the sale and collected 
the unpaid purchase money.—Held: That after so great a length of time, 
the sale and ratification must be considered as conclusive on those plai 
who claim under B. F. Young v. Courtney, 193. 

4. In the absence of all proof of fraud, good faith in the transactions of parties — 
will be presumed after great length of time. Thid. 


5. The defendant having admitted, in answer to interrogatories, that a sale i 


“e 


a 


made to him by the Sheriff of a slave sold under execution, as the property 


of the plaintiff, was subject to a right of redemption on the part of the a 


plaintiff, it was held that the Art. 2255 of the Code which requires an 


actual delivery of the property when a verbal sale is relied on, was not ; 
applicable to such a case. Boone v. Pelichet, 203.) — 
6. It was not necessary the plaintiff should exhibit the money to put the de ; 


fendant in mora, as he had refused to make the reconveyance. Ibid. 
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ALE (Continued). 
4, When an executrix caused certain property to-be inventoried and sold, as 
belonging to the succession she was administering—Held : That the heirs 
» ‘of the executrix were estopped from denying that fact. 
Mardis v. Mardis, 236. 
@, Purchasers in good faith will be protected by the order of court for the sale 
of the property, against any claim on the part of the heirs of the executrix. 
Jf 9. A deed of sale purporting to convey only the right, title and interest of de- 
~~ fendant in execution, conveys, by such description, the property itself. 
Durell vy. New Orleans, 335. 
10, A mere promise to sell when certain conditions are complied with, does not 
; confer a title, but only creates an obligation which may be enforced by an 
action to compel a specific performance, or for the recovery of damages. 
Knoz v. Payne, 361. 
‘ll. Where a person in selling his tract of land sells also his “ entire interest” in 
all improvements upon public land adjacent to said tract, he makes to his 
vendee only a quit claim of his interest in said improvements. 
McLeroy v. Duckworth, 410. 
12. A party must allege and prove some disturbance, or danger of eviction even 
to require security from his vendor, and much more to stay an order of 
seizure and rescind the sale. Davis v. Jelks, 432. 
13. When a party after the sale perfects the title conveyed to him, he is only 
entitled to receive from his vendor a credit upon the price paid him, to the 
amount which it cost him to perfect his title. Ibid. 


Z 14. An action of lesion, as between the parties to the contract of sale, is not 
peremptorily destroyed by an anterior sale, which has never come in con- 
flict with the title acquired by the vendee. Snoddy v. Brashear, 469. 
15. Without a technical contestatio litis existing at the time of a sale, the acts 
of the parties may be such as to estop them, from denying that the right 
_| purchased was a litigious right. Billict v. Robinson, 529. 
16. A tender made to the attorney of a party is sufficient. Ibid. 


17. Where a sale was made to three persons, and to the survivor of them, and 
two of the vendees having died, the survivor claimed the ownership— 
Held : That there being no forced heirs of the deceased owners, and no 
creditors having an adverse interest, the title vested in the survivor. 
Pope v. Anderson, 538. 
18. When a party sells the right of way across a tract of land which is mort- 
gaged, the vendee has a right to demand security from eviction, before 
paying the price agreed on. Liddell v. Rucker, 569. 
19. When a party purchases property from an absconding debtor, it is presumed 
that he must have known that his vendor’s object in selling his property 
was to deprive his creditors of their recourse upon it. 
Danjean v. Blacketer, 595. 
20. :A sale made under such circumstances is fraudulent, and subsequent pay- 
ments made by the purchaser cannot cure the defects of his title. 
Ibid. 
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SALE (Continued). 
21. Where a slave was sold, on the condition that the purchaser should-em 
pate her as soon as it could be done—Held: That the Act of t 
ture of 1857, prohibiting the emancipation of slaves in this State, Ks 
the fulfillment of the condition impossible, while that Act remains in fore, % 

Julienne v. Touriac, 599, 
22. The vendor of a slave is not entitled to rescission of the sale, on the grounl | 
that the vendee had not fulfilled the condition of emancipating the slave | 
as soon as it could be done, if during the time that it was possible the 
emancipation could have been legally effected, the vendee was not put in 
default, and by subsequent legislation the emancipation within the State 
became impossible. Thompson v. Touriac, 605, 
23. The vendee could not change the nature and origin of his possession, so ag 
to acquire a title by prescription, and if it became afterwards legs 
possible to effect the emancipation the contract would be binding, and, 
therefore, the judgment of the court below should have been one of non. 
See Parent axp Cartp—Monigomery v. Chancy, 207. 
See Warnantr—Lanata v. 0’ Brien, 229. 
Clark v. 0’ Neal, 381. 
See Acrion— Woods v. Woods, 189. 
See MortGaces—Smith v. Netiles, 241. 
See Svocession—Lewis v. Labauve, 382. 
See Mivors— Wilson v. Porter, 407. 
See Evipexce—Harper v. Pierce, 340. 


See Execvrors—Oollins v. Hollier , 585. 
See TuTtors—Hollier v. Gonor, 591. 




















SALE JUDICIAL. ‘ 

1. The presumption, which has been applied for the purpose of quieting titles 
in the interest of parties in possession under a Sheriff's sale for a long 
period of time, that the formalities for effecting the sale had been com- 
plied with, will not be applied for the purpose of disturbing possession. 

Landreauz v. Foley; W4e * ‘f 

2. A Sheriff’s sale is radically null, where the land conveyed by the Sheriff, 

does not correspond with the order of seizure either in quantity or boun- 


3. A purchaser at public sale who shows a judgment, execution and Sheriff's — 
deed in the usual form, has an apparently just title, under which to pre 
scribe, notwithstanding informalities in the sale unknown to him, if he 
possesses long enough under such title before the informalities are declared 
by suit to set aside the sale. Brien v. Sargent, 198. 


4. Where the Sheriff’s return and the deed of sale made by him to the par- 
chaser of property at a Sheriff's sale, set forth that notice of seizure was 
served on the parties, the burden of proof rests on the party attacking the 
sale, to show the falsity of such recitals, although it involves the proof of = — 
a negative. Morse v. McCall, 215.4% 





5. It is not necessary, in executing an order of seizure and sale, that a demand 
of payment should be made by the Sheriff. Ibid. 








































% INDEX. 
ALE JUDICIAL (Continied). 7 
The Sheriff’s return was in these words “I seized and advertised the within 
"> described property to be sold on the 15th March, 1845, but the same 
obo Could not be sold, it having been stopped by plaintiff’s order, and again I 
., seized and advertised the property for the 24th June, 1845.”—Held : That. 
Ps. without other evidence, it could not be inferred from those expressions that 
there was an actual release of the seizure, and that a sale made by. the 
_ Sheriff after the return day of the writ, was valid, the original seizure 
remaining in force. Ibid. 
"1, A change in the terms of the sale, if more favorable to the seized debtor 
than in the first advertisement of the sale, would not invalidate it, and 
would be presumed to have been done at the instance of the debtor. 
Ibid. 
"8. Parol evidence is admissible to show the acts of the party, or his agent, 
__~ which would estop him from contesting the validity of such a sale. : 
er Ibid. 
9. The purchaser at a judicial sale acquires such a vested right to the property 
by the adjudication, that it cannot be taken from him unless he refuses to 
comply with the terms of the sale. _. Washburn v. Green, 332. 


10. But if the purchaser refuses to comply with the terms, he is considered as 
never having been owner, saving to the vendor his right to compel a spe- 
cific performance of the contract. Ibid. 

11. Where that refusal to comply is recognized by a final judgment ordering 
the property to be re-suld at the risk of the purchaser, it is a complete 
divestiture of any right under the first adjudication, and this effect will be 
prodaced even if the purchaser be a mortgage or privilege creditor of the 


succession. Ibid. 
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See Acrion— Woods v. Woods, 189, 
See Pracrice—Gormley v. Palmes, 213. 

Converse v. Steamer Sydonia, 268. 
- See Evipence—Hyman v. Bailey, 450. 

Lanfear v. Harper, 548. 

‘SEPARATION FROM BED AND BOARD.. 
: See Husnaxp axp Wire—Muller v. Hilton, 1. 
Thomas v. Talliew, 127. 


SEIZURE AND SALE. 
See Sate JUDICuUL. 
See Mortcace—Eagan v. Bell, 508. 


; 7 
SEQUESTRATION. 
: 


1. Where a party sequesters a slave, on the ground that she has an -hypothe- 
cary right upon such slave, and believes that the slave is about to be car- 
ried out of the State—Held : That the sequestration will be set aside if the 
affidavit does not set forth the amount of the mortgage, and affiant does 
not therein aver positively, that she has grounds to suppose that the slave 
is about to be carried out of the State. Johnston v. Cammack, 594. 
See Courts—Collins v. Edwards, 342. 





SERVITUDE. 


1. Where the owner of the lots on both sides of a division wall makes an 
opening or window in the wall, it is an act constituting the “ destination 
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SERVITUDE (Continued). 


du pére de famille,” and is equivalent to a title creating a se 
soon as a division of the ownership of the property takes place. 
Lavillebewvre v. Cosgrove; 823, » 

. The erection of works contrary to the servitude would not have the effect 
extinguishing it, unless the owner of the estate to which the servitude wa 
due had given an express permission, or consent to the erection of | 
works either verbally or in writing. - Tbid, 


3. When a servitude is due by an estate below to receive the of te 
estate above, the proprietor below is not at liberty to raise orto 
make any other work to prevent the running of the water, and pens 
prietor above can do nothing whereby the natural servitude due by the — 
estate below may be made more burdensome. 

Delahoussaye v. Judice, 587, 

4. To acquire the right to a continuous and apparent servitude by es 
the enjoyment of it’ must be absolute and uninterrupted during ten year, 
and not dependent only upon a precarious permission from the debtor. pe j 

5. Where the creditor of the servitude, to stifle the complaints of the debtor os 
and prevent a lawsuit, himself erects works totally obstructing the serve  § SID 
tude, at the request of, and by agreement with the debtor—Held: thathe 9 4, 
thereby makes a tacit renunciation of the servitude. Ibid. 


SHERIFF. 


1. In a proceeding to render the Sheriff liable for failing to return a writ of “a 
fieri facias before the return day, to which the sureties were made parties, 
the court properly allowed a trial by jury. Holmes v. Dunn, 153.” 


2. The insolvency of the defendant in execution, of itself, will not exonerate the 
Sheriff from liability under the statute. Ibid. 


3. A Sheriff and his sureties are liable for money collected by the Sheriff, ona 
twelve months bond which he had taken for goods sold by him officially. 
Hardee v. Dunn, 161. 
4. Prescription commences to run only from the time when the right of action” 
accrued. Thid. 


5. The burden of proof is upon the Sheriff and his sureties, to show what the 
former has done with money he has collected in his official capacity. 









wo 












6. A Sheriff cannot be made responsible in damages for executing a judgment 
conferring a privilege on a certain object, by the seizure and sale of the 
object. The judgment and mandate in the suit are his authority. 

Ellmore v. Hufty, 22%. 

7. A Sheriff cannot be held responsible for property seized by his predecessor 
in office, without proof that the property so seized had come into his 
possession, or that he had bound himself in some way for its production. 

Ballew v. Robb, 375. 

8. The Sheriff is not authorized to seize property in another parish, even when 

pointed out by the debtor. Dinkgrave v. Sloan, 393. 
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F (Continued). 
ng out property to a Sheriff to seize, it is sufficient to inform him 
where the property i is. Marshall v. Simpson, 437. 

» suspicion that there might be some difficulty with regard to the title 
_ to property pointed out, does not justify the Sheriff in refusing to seize— 
_ his neglect to seize is at his own peril. Ibid. 
a party has suffered from the neglect of the Sheriff to make the 
ie » seizare, he is only entitled to recover from the Sheriff and his sureties, the 
gy | exact amount he would have received, if the Sheriff had done his duty. 
| 1h The first section of the statute of 1855, which provides a summary analy 
_ in favor of the plaintiff in an execution against the Sheriff for a failure 
to, return the writ on or before the return day, was not repealed by the 
. Act passed on the same day, which treats of the duties of Sheriffs, etc., 
and provides for the protection of any person who sustains damages in 
: consequence of the failure of the officer to return the writ on the return 
“Fs aay. Waldo y. Bell, 329. 
a | See Insorvency—Savage v. Jeter, 239. 


See CrmmnaL Law—State v. Oscar, 297. 
See Supreme Court—Lewis v. Labauve, 382. 










or . 
if SIMULATION. 
e “| 1. Under a charge of simulation as well as fraud, all the facts and surrounding 
a a circumstances attending the trasaction, may be proved by parol evidence. 
Montgomery v. Chaney, 207. 


¢  § 2 Aseizure made under a judgment against a simulated purchaser of a steam- 
5 boat, the creditor being aware of the simulation, will not have a prefer- 

J ence over attaching creditors who proceed against the real owner of the 
‘ boat. Conery v. Clark, 313. 


3, A party who suffers a boat to be registered in his name, and thus holds 
himself out to the world as a real owner, cannot claim as regards the debts 
. "of the boat to be in any better position, than if he was the real owner. 
Ibid. 
See Evipence—Hyman v. Baily, 450. ; 
a SLAVES AND STATU LIBERI. 


1, The Act of the Legislature of the 25th of March, 1840, which imposes a 
: a fine of $500 on the captain and owners of a boat, when a slave is found 
aboard without a written permission of the owner, does not make it neces- 
sary there should be a conviction in a criminal prosecution to entitle the 
a owner to recover the fine. Mareracg v. Wright, 27. 
i 2, A guilty intention is a necessary element in ascertaining whether the penalty 
é under the statute has been incurred, and although the fact of the slave 
having been found aboard without such permission of his owner, is pre- 
sumptive evidence of the guilty intention of depriving his master of him, 
and of transporting him out of the State, or from one part of the State 
to the other, yet such presumption may be rebutted by other evidence. 
Ibid. 
3. The Article of the Constitution of the United States which provides for 
the delivery of fugitive slaves to the owner, does not apply to the case of a : 
87 










INDEX. 


SLAVES AND STATU LIBERI (Continued). 


runaway slave who is arrested in another State, confined in 
advertisement for a reasonable time to notify the owner, soldat p 
auction for his benefit. Landry v. Klopmen 3, 
4. The laws of the slave States on that subject are matters of police 
to the protection of their citizens, and are designed also for the protection 
of the owner himself. Did. 
5. A sworn copy of a commitment annexed to the deposition of the witness 
who examined it, and who had the custody of the same, is admissible in 
6. The 32d section of the Act of 1806, called the Black Code, justifies the 
firing upon runaway slaves who are armed, or who, when pursued, refuge 
to surrender, avoiding however, if possible, the killing of them. 
Laperouse v. Rice, 561. 
J. If, however, the slave be killed, the homicide is a consequence of the per- 
mission to fire upon him, and the party killing him cannot be held liable 
for the value of the slave killed. Ibid. 
8. .A person to whom a statu liber owes service, has the right, on moving from 
one State to another, to take such statu liber with him, and thus change 






the domicil of the statu liber. Marshall v. Watrigant, 619, 
9. The status of a slave, or statu liber, is governed by the law of his domicil, 
Ibid. 


10. Where a statu libera domiciliated with the person to whom she owed ser- 
vice in Louisiana, fled from such service to the State of Kentucky, from 
whence she had been removed while a statu libera, and there obtained a 
jadgment in a court of Kentucky (by whom counsel was appointed to re- 
present the absent defendant) against her owner in Louisiana, recognizing 
her right to her freedom—Held: That in a suit afterwards brought by 
her, on her return to Louisiana, against the owner from whom she had 
fled, the judgment so obtained would not be recognized as binding on the 
defendant. The domicil of both plaintiff and defendant being in Louisi- 
ana, the courts in Kentucky could not assume jurisdiction over the status 
of plaintiff, nor render a judgment binding on defendant, without notice 
to him. Ibid. 

11. Since the Act of the Legislature of 1857, prohibiting the emancipation of 
slaves in Louisiana, the right of a statu liber to freedom cannot be recog- 
nized. Ibid. 

See Emancipation—Delphine v. Guillet, 248. 


See Evipence—Ford v. Simmons, 397. 
See Acrion—Lusk v. Church, 360. 


See CrnanaL Law—=State v. Oscar, 297. ie 


See APrgat—Jones v. State, 406. 
See JupcuEunt—Chaffe v. St. Charles, 415. 
See DamaGes—Boulard y. Calhoun, 445 


STATUTES. 


1. The former is a substantial reénactment of a statute which had been in 
force for many years and had undergone frequent judicial exposition. 
which could not have been unknown to the Legislature of 1855, when 


they were redacing the previous legislation to a more complete system, ‘ 


- 
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gual JTES (Continued). 
w ais tattic-cnétalen: provitinn De ectinigiaentl eitteny aatialade 
i remedy to o larger class of persons. They should beso construed as to “= 
| +. give effect to both. Ibid. 
9. "The language of a penal statute is not to be stretched by construction 
ayes beyond its natural meaning. State v. Whetstone, 376. 
* 3. Statutes of a general nature do not repeal particular statutes enacted for the 
+ benefit and relief of individuals. ° Béridon v. Barbin, 458. 
* 4 When a statue punishing an offence has been repealed without any saving 
clause, as to prosecutions already commenced, it operates as a pardon to 
© persons convicted under such repealed statute. bi 
4 State v. O'Conner, 486. 
& Tis the duty of the court, ee ee Dhid. 


See Staves—Marciacg v. Wright, 27 
See Execrions—State v. Judge, 89. 
See Donations— Wood v. Stokes, 143. 
See Acrion—Giraud v. Mazier, 147. 
See Jury—State v. Soule, 478. 


+See Norary Pustic—Cragg v. Westmore, 344. 

See Croanat Law—Slate vy. While, 573. 

See Suenirr— Waldo v. Bell, 329. 

See Taxes—State v. Southern Steamship Company, 497. 


SUBROGATION. 


1, The Articles of the Code relative to payment with subrogation, do not ap- 
ply to the case of an absolute transfer of a debt which includes its acces- 


sories, such as privileges and mortgages. Oakey v. Sheriff, 273. 


| 2. When a party agrees to subrogate another to his rights against his debtor, 
upon his paying certain specific balances, in yearly installments, which are 
admitted to be due upon promissory notes, bearing interest, and which 
constitute the debts to the rights of which he seeks to be subrogated, and 
when there is no release or remission of interest expressed in, or that can 
be implied from the agreement—Held : That the party assuming the pay- 
ment of the balances due upon the obligations, cannot be subrogated to 
the rights of the holder of the notes, until he has paid the interest which 
has accrued and is due on them. Soulsé v. Brown, 521. 


» 3. The assumption to pay a subsisting obligation, from which interest grows, 
necessarily — the payment of such interest, although not stipulated 
“ eo nomine.” Ibid. 
See Privitece—Shaw v. Grant, 52. 
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BUCCESSION. . 


1. The universal legatee having seizin of the property of a succession, is not 
accountable for the revenues of a particular legacy before delivery, or a 
demand of delivery, made of him in due form by the particular legatee. 
C. C. 1619. Succession of Fletcher, 29. 

2. The mother of a natural child, deceased without posterity, is entitled to the 
inheritance, to the exclusion of natural brothers and sisters. 

Nolasco v. Lurty, 100. 
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SUCCESSION (Continued). “4 ot z 
3. When a curator’s account is homologated only in “so far as not opposed,” 
the heirs are not concluded as to items in the account to which opposition 
was filed by creditors. Succession of Schaffer, 113. 
4. The legal usufruct spoken of in Art. 553 of the Civil Code, is that refered 
to in Articles 239, 240 and 241, and does not embrace the marital portion; 
as usufructuary, the surviving spouse is bound to give security to the heirs 
for the marital portion. Conner v. Conner, 157. 
5. The advantage which a father bestows on his son, though in any other 
manner than by donation or legacy, is subject to collation. 
Laycock v. Bivd, 173, 
6. The husband cannot, by testamentary disposition, defeat the effect of the 
Act of 1852, “to provide a homestead for the widow and children of de- 
ceased persons.” Succession of Hunter, 257. 


7. The claim of the widow is a privileged debt. Ibid. 


8. When there are no descendants of the husband, the amount due to the 
widow is received by her in full property, and she is not bound to give 
security. Ibid. 

9. The attorney for absent heirs has a right to claim for the benefit of the 
heirs the twenty per cent. interest, as a penalty incurred by the curator 
for the improper withdrawal of the funds of the estate from the bank. 

Succession of Thompson, 263. 
10. The tax of ten per cent. required by the Act of March, 1855, sec. 7, to be 
paid by every heir, legatee or donee, domiciliated in a foreign country, 
upon all sums of money, or on the value of all property which he may 
have received from the succession of any person deceased, in this State, is 
not a debt due by the succession, but is simply a debt due by the heir who 
happens to reside in a foreign country. Succession of Pargoud, 367. 


11. Foreign heirs have also a right to accept a succession purely and simply, 
and to take possession of the property without interference by the State, 
unless there is an averment that they intend to remove the property to 


defraud the State. Ibid." 
12. A suit to recover this tax should be brought directly against the heirs who, 
under the statute, owe it to the State. Ibid. 


13. Where a general allegation is made in a petition for letters of administra- 
tion to the effect, that there is considerable property belonging to the 
estate—Held : That such an allegation cannot estop the party making it, 
further than it is shown to embrace certain specific property, to which it 
was designed to apply. Martin v. Boler, 369. 

14. An allegation of such a general character cannot bind the widow, the heir, 
or creditor, to an admission of title to whatever should afterwards be em- 
braced in the inventory. Ibid. 


15. When a sale of succession property is ordered to be made on the petition 
of the administrator on a credit of twelve months, for the purpose of pay- 
ing debts, it is not necessary the property should bring the appraisement. 

Lewis v. Labauve, 382. 
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| 
od,” “AMG A probate sale has the effect of extinguishing all mortgages on the pro- 
lion _ © perty, given by the deceased. Ibid. 
k i Af. A creditor of au estate, whose debt operates as a judicial mortgage, and is 
Ted bins ina twelve month’s bond executed by the deceased, cannot cause the pro- 
on; | © perty of the succession’ to be sold for cash, without the benefit of appraise- 
irs =| ©© ment, to satisfy his claim. Succession of Boyd,439. * 
F 48. The seizure and sale, under a fi. fa., of succession property, without an order 
her a of court or other legal authority, is illegal ; and the rights of minors can- 
not be divested by such a sale. Williams v. Hunter, 476. 
: 19. A reinscription of a mortgage upon property belonging to a succession, is 
he unnecessary after such property has been sold and reduced to possession. 
le. Succession of Ynogoso, 559. 
20. The sale of succession property extinguishes the mortgages upon it, and the 
| proceeds of the sale are held in trust by the administrator, to be distrib- 
7 uted among the creditors according to the rights of priority, which existed 
» among them, upon the property itself before it was sold. Ibid. 
See Executors—Succession of Penny, 94. 
See Partrrion—Succession of Devereux, 33. 
he Succession of Aguillard, 97. 
or See ConstituTIonaAL Law—Succession of Schaffer , 113. 
See Pusuic Lanps—Stanbrough v. Wilson, 494. 
See Jurispicrion—Boyce v. Davis, 554. 
See Succession—Brown v. Sadler, 205. 
q SUPREME COURT. 
; 1. Where the damages allowed by a jury are excessive, they will be reduced in 
. the Supreme Court. Jones v. Pereira, 102. 
8 2. Where vindictive damages are allowed in the court below; if they are extra- 


vagant, they will be reduced in the Supreme Court to such an amount, as 
is considered by them sufficient under all the circumstances of the case. 
Fitzgerald v. Boulat, 116. 


3. A case which has been submitted for decision to the Supreme Court is not 
subject to any control by the Legislature. - Lanier v. Gallatas, 175. 

, 4. A party cannot, by claiming what he is evidently not entitled to, invest the 

Supreme Court with jurisdiction of an amount under three hundred 

dollars. Rutherford v. Hennen, 336. 


5. Where evidence is certified by the Clerk, or a statement of facts is made out 
by the District Judge, the Supreme Court does not examine the same as 
: a Court of Error, but reviews and weighs the evidence and gives effect 
to that which preponderates, precisely as the jury or the District Judge 
ought to have done. Wiggins v. Guier, 356. 


6. Where parties desire it, the court will in a proper case, find the facts in 
such a manner that the questions of law can be fairly raised for the consid- 
eration of the Supreme Court of the United States. Ibid. 


7. The Supreme Court will not remand a case in order to allow the Sheriff to 
amend the proces verbal of a sale, where no effort was made in the lower 
court to procure such amendment. Lewis v. Labauve, 382. 
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SUPREME COURT (Continued). Y ear 
8. Tr en etn 
to show cause why he should not furnish a statement of facts to be used in 
a suit on appeal, will be dismissed, unless it is shown that the suit js 
within the appellate jurisdiction of the court ; this will not be inferred 
from the fact that the District Judge had granted the appeal. 
State v. Judge 2d District Court, 485, 


9. A bill of exceptions to the rejection of evidence in the court below will not 


be noticed in the Supreme Court, unless it contains the grounds upon 


which the testimony was rejected. Hale v. New Orleans, 499, 
10. It is the duty of the Supreme Court to notice, ex officio, irregularities in the 
proceedings of the court below. Déjean v. Stilly, 565. 


11. Where no bill of exceptions has been taken to the ruling of the Judge in 


refusing to grant a continuance, the Supreme Court will not notice such . 


refusal. Berger v. Spalding, 580. 
See Apreat—Lanier v. Gallatas, 175. 
See Crmmnat Law—Stale v. Peter, 232. 
State v. Oscar, 297. 
See Manpamus—<State v. Judge, 481. 
See Warranty—Long v. Barnes, 392. 


SURETY. 
See PRiInciPpAL AND SURETY. 
TAXES, TAXATION, TAX COLLECTOR AND TAX SALES. 


1. The Legislature, besides levying taxes for the support of the State Govern- 
ment, may delegate to the several parishes and municipal corporations of 
the State, a similar power of taxation for the support of a local govern- 
ment and police within their respective limits. 

New Orleans v. Turpin, 56. 

2. There is no constitutional or legal provision inhibiting the taxation of the 
profession, calling or business of an auctioneer. Ibid, 

3. The license granted to auctioneers by the Auditor of Public Accounts, and 
their quasi official character involve no contract exempting them from 
taxation. Ibid. 

4. The power of taxing such a calling having been delegated to the city may 
be exercised by it, although the State has not chosen to tax the same 
calling for the support of the State government. Ibid. 


5. The proceeding by rule under the 71st section of the Revenue Act, against 
a Tax Collector and his sureties, is a summary one, to be tried without 
the intervention of a jury. State v. McDonnell, 231. 

6. The time being fixed for answering the rule if the party called upon to show 


cause neglects to answer, no judgment by default is necessary, but the 
rule may on proof be at once made absolute. Ibid. 


7. The State Tax Collector has a right to institute an action in the name 
the State, for the recovery of taxes, when it is evident that the seizure ot 
property would occasion an injunction. 

State v. Southern Steamship Company, 497. 

8. The interest of a company in steamships is an object of taxation, covered 
by the fifth-clause of the first section of the Act of 1855. Ibid. 
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3 INDEX. 
_ FAXES, TAXATION, TAX COLLECTOR, &c., (Continued). 
aes ot te cenied company has property subject to taxation in the 
. district of its domicil, they are bound to apply to have the tax roll cor- 

.. »» Teeted if they are erroneously assessed. Ibid. 
40. The mill tax under the Act of the Legislature of 1855, is levied to provide 
means for the education of the white youth of the State; it was approved 





| the same day as the Act to provide a revenue, and being for different 


objects, both Acts must have effect, as they are not utterly repugnant to 
each other. Ibid. 


11, After the delay has expired for citing delinquent tax payers under the Act 
of the Legislature of March 20th, 1855, providing the mode of collecting 
city taxes, the proceedings are to be conducted by the City Attorney by 

_ virtue of the thirty-fifth section of that Act. 

' New Orleans v. Jeter, 509. 

12. The Act of the Legislature of 1855, which provides that a commission of 
five per cent. should be added to each tax bill for the fees of the City At- 


torney, was repealed by the Act of 1856. . Ibid. 
See Potice Jury—Benefield v. Hines, 420. 
See Warranty—Hale v. New Orleans, 499. 
See Svocrssjoy—Succession of Pargoud, 367. 


TOLL. 
See Acts or ConGress—Boykin v. Shaffer, 129. 


TUTORS AND TUTORSHIP. 









1. The judge alone, or other authority exercising his functions, at the domicil 

of the minor, has the right to make the appointment of tutor or guardian. 
Succession of Shaw, 265. 

2. And it is the tutor or guardian of the domicil alone who can, in virtue of 

the personal statute, under which he is appointed, act as such in other 
countries. Ibid. 


3. The decree of homolagation of the proceedings of a family meeting autho- — 
rising the tutor of a minor to borrow money, is a sufficient protection to 
the lender of the money, who is not bound to see to the judicious applica- 
tion of the money. Succession of Hickman, 364. 


4. A tutor is only bound to render an account of his tuatorship, when it ex- 
pires by his ward attaining the age of majority, or when ordered to do so 
by the Judge. Succession of Tucker, 464. 

5. A tutor may file annual, or provisional accounts, for the purpose of preserv- 
ing evidence of payments made by him, or when necessary to the obtaining 
of certain orders of court pending his administration ; but all these accounts 
of tutorship thus sanctioned by law, although they are prime facie evidence, 
they are not conclusive upon the minor, unless rendered to him after his 
majority or emancipation. Ibid. 

6. An approval of the final account of the tutor, and an agreement, that as 
approved it should be homologated, made by the ward, after attaining the 
age of majority, or being emancipated, is equivalent to a waiver of cita- 
tion, and a consent judgment. Kellar v. O’ Neal, 472. 

7. A judgment homologating an account under such circumstances, cannot be 

treated by the ward as a mere nullity, by filing an opposition to the ac- 

count homologated by his consent. Ibid. 
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TUTORS AND TUTORSHIP (Continued). oS ie 

8. A direct action under proper averments of fraud, or mistake, must. be Re BG a 
brought to annul such a judgment. Bid. | 2 

9. Where the ward has given his tutor a receipt for the balance shown to be Ps 

due him, by the final account, which he had previously approved, it would % 4 


seem, under the authority of Haydel v. Roussel, 1 An. 38, that he would _ 
be bound to bring a direct action against his former tutor, to annul his ; 
receipt, before he is allowed to file an ordinary opposition to such fing] 
account. Ibid. 


10. The natural tutrix cannot be compelled to pay the price of the : 
purchased, at the sale of the succession of her husband, unless it is shown 
that the succession is insolvent, or that the amount due by her is necesga- 
ry to pay the debts of the estate. Hollier v. Gonor, 591, j 


See Partrtion—Succession of Aguillard, 97. 

See Mrvors—Chapman v. Chapman, 228. 
Massey v. Steeg, 350. 

See JupGment—Tulorship of Hughes, 380. 


USUFRUCT. 
See Suocession—Conner v. Conner , 157. 
See Wiis—New Orleans vy. Baltimore, 162. | 
Clarkson v. Clarkson, 422. 
See HomestgeaD Act— Succession of Yarborough, 378. 
USURY. 


1. Where the defence to an action for a balance of account was, that there 
were usurious charges in previous accounts which resulted in the balance 
sued for—Held: That if such previous accounts were tainted with fraud 
or usury, their reception without objection by the party to whom they 
were rendered, would not be a valid objection to the defence, if it was set 
up within the time limited to recover back usurious interest. 

Wright v. Hill, 233. 

2. Where the use of slaves was given in lieu of interest for money loaned, and 
there was a great disproportion between the value of the services of the 
slaves, and the rate of conventional interest—Held: That it will be pre- 
sumed that the contract was intended to secure usurious interest. 

Succession of Hickman, 364. 
VENUE. 

1. The statute relative to a change of venue in civil cases (Acts of 1855, p. 

303) does not make such change a matter of right, but leaves it discre- 


tionary with the court, to grant or refuse the application after hearing 
evidence. Fletcher v. Henley, 191. 


WARRANTY. 





1. Where a sale was made of so many barrels of potatoes and onions, at a 
certain price, to be delivered from a vessel then in transit from New York 
to New Orleans, without any guaranty at all, except as to the number of 
barrels—Held : That the exclusion of warranty did not empower the ven- 
dor to deliver barrels partly empty, or containing decayed matter. 

Lanata v. O’Brien, 229. 
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4 FARRANTY (Continued). 
ae: =) By the exclusion of warranty it was not intended to free the vendor from F 
% | the obligation of delivering merchandise of the species sold, though he 
: was not bound to deliver it of the best quality or in the best condition. 
; pant Ibid. 
} 3. The neglect of the vendee to have the act of sale recorded, whereby a ty 

; creditor of the vendor is enabled to attach the property and have it sold 
for his debt, does not release the vendor from his obligation of warranty. 

Clark v. O’ Neal, 381. 


4. The final decision of the land department upon questions of title previous to 

the issuance of patents or divestiture of title, is of itself so far equivalent 

. to an actual eviction, as to sustain the action of warranty, unless the 
; defendant in warranty shall perfect the title. Butler v. Watts, 390. 


5. The decision of the General Land Office being subject to an appeal to the 
Secretary of the Interior, is not technically res judicata ; yet an exception 
to an action in warranty, upon the ground that such an appeal does lie, 
does not go to the dismissal of the action. Defendant could only claim a 
continuance (after having taken such appeal) until the same should be 
decided. Ibid. 


6. A judgment afrainst a warrantor will not be amended by the Supreme Court, 
where the warrantor has not been made a party to the appeal bond. 
Long v. Barnes, 392. 


7. A party must show an actual eviction, in order to recover in an action of 
warranty. Hale v. New Orleans, 499. ° 


, 8 The return to a writ of possession in a suit to which the warrantor was not 
a party, is not conclusive evidence of eviction. Ibid. 


9. Where contiguous lots of ground were sold separately at public auction, and 
adjudicated to the same purchaser—Held : That it was a sale of a number 
of independent things, giving a right of warranty as to each, and that the 
purchaser would have no action of rescission except for such lots as were 
deprived of their proportions by eviction from part of them. Ibid. 

10. The purchaser who went into possession of the property sold, is only 
entitled to recover from his warrantor interest on the price paid, from the 
date of the eviction. Ibid. 


ll. The warrantor is not liable for the taxes paid on the property by his ven- 
dees. Ibid. 


12. The fourth paragraph of Art. 2482 of the Civil Code does not include coun- 
sel fees for bringing the action against the warrantor. Ibid. 
13. In an action of warranty the vendor will not be held liable for improve- 
ments made by the vendee on the land, after the commencement of a suit 
to evict him, when it is not shown that the improvements increased the 
value of the land, or benefited the warrantor. 
Coleman y. Ballard, 512. 





See Pracrice—Hyman y. Bailey, 450. 


WIDOW, HOMESTEAD PRIVILEGE OF. 
See Homesrrap Act. . 
See Successioy—Succession of Hunter , 257. 


INDEX. 


WATER COURSE. 
See Acts or Concress—Boykin v. Schaffer, 129. 


WILLS. 


1. The following document, written, signed and dated in the hand of Jo 
McDonogh, held to be valid as his olographic will or as a ¢ 
thereto : i) : 
“ $100,000. New Orveays, January 25th, 1848, 
Four years from and after my death, I hereby authorize and direct (ang 
will) my executors to pay unto Francis Pena one hundred thousand dob 
lars. Joun McDonoeu.” a 

Pena v. New Orleans and Baltimore, 86, — 


2. But this legacy not being within the terms of Article 1624 of the O 4 
Code, does not bear interest before the suit brought for the same. Ibid, — 


3. Conceding the suspicion which may attach to the appearance of a small” 
scrap of paper as the title to a large fortune, and the delay in the per 
who sets it up four years after the testator’s death as a codicil to his 
yet these suspicions should not counterbalance the testimony of numerous — 
and uncontradicted weaned who sustain the genuineness of the docy 
ment. Ibid. 

4. It is a sufficient ground for the institution of a suit in a State Courtty” 
avoid a will and the probate of the same on proper allegations, that, under 
the established and settled jurisprudence of the Supreme Court of the 
United States, the United States Courts will not entertain enquiry into ~ 
the validity of the will after the probate thereof in a State Court, and that” 


the party causing the will to be probated, is fraudulently endeavoring to 

evade the examination of all questions touching the validity, and existence “9 

of the will, by suits instituted in the Circuit Court of the United State, J 
Clark v. Gaines, 138. 
5. In all cases, an action to set aside a will which had been probated, involves — 
the reversal of the decree of probate, the probate being merely ancillary ~ 

to the will. Ibid. 


6. The clause in the will of the late John McDonogh, prohibiting the division — 
of the estate between the cities of New Orleans and Baltimore, held to be 
a condition contrary to law and to be reputed as not written. 

New Orleans v. Baltimore, 162. 

7. A testator can order that the effects given or bequeathed by him shall not — 
be divided for a certain time, which cannot exceed five years. C. C. 1223. — 

Ind. 

8. The personal charge by the will on the cities to pay over to the American 
Colonization Society and the Society for the Relief of Destituue Orphan — 
Boys, a certain proportion of the revenues of the property bequeathed, ~ 
did not create a mortgage or real right in favor of the societies on the — 
property. Ibid. 

9. The bequests in favor of the societies are quasi usufructs, and as such, they — 
can only last thirty years. C. 0. 607. Ibid. 


10. The will of W. M. contained the following clause : “ I wish my wife Jean- — 
nette Matthews to have her lawful part of my estate, and her choice of the — 
house servants after my decease, as prescribed by the laws of this State.” 


4 
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$ (Continued). 
Held : That the clause, “ her lawful part of my estate,” applied by the 
a testator to his wife, meant the one-half of the acquets and gains in full 
__.) ownership, and the usufract of the other half. 
Phos Matthews v. Matthews, 197. 
| 11. Held, also : That the clause by which the testator bequeathed to his wife 
. her choice of the house servants after the testator’s decease, was a bequest 
aml } ~~ _—of'as many asshe should choose to select of the slaves employed about the 
do “F - —house at the time of the testator’s death, and that the widow having 
| selected four, from out of the eight or nine in number, was entitled to them. 
Ibid. 
42. The testator gave to his wife the “ absolute control over the increase” of his 4 
estate, with power to dispose of it as she pleased, until his (the testator’s) 
son arrived at the age of majority—Held: That the word “ increase” was i 
sufficiently comprehensive to embrace the revenues, and income of the pro- ) 
perty, and that the intention of the testator was to give to his wife the 
usufruct for the period mentioned. Succession of Swayze, 244. 


13, A testator is not allowed by law to bequeath toa stranger a usufruct for 
life of his whole estate when he has forced heirs. “No charges or condi- 
tions can be imposed by the testator on the legitimate portion of forced 
heirs.” C. C. 1703. “If the disposition made by donation inter vivos or 
mortis causa be of an usufruct, or of an annuity, the value of which exceeds 
the disposable portion, the forced heirs have the option, either to execute 
the disposition, or to abandon to the donee the ownership of such portion 
of the estate as the donor had a right to dispose of.” ©. C. 1486. 

Clarkson v. Clarkson, 422. 


14. Where a will was probated before the Clerk of the District Court, and an 
order granted that it be executed, recorded and deposited in the Clerk’s 
office—Held : That such a decreeis not conclusive upon the heirs not cited, 
and that when set up as a muniment of title against their claims to pro- 
perty belonging to their inheritance, the validity of the will thus coer 
may be called in questiun by them collaterally. 

Provost v. Provost, 574. 

15. Where the following disposition was contained in a will, viz: “I give and 
bequeath to my beloved wife, the plantation upon which I reside, and the 
following slaves, &c., &c. I further will, that upon the demise of my said 
wife, that the property bequeathed her return to my brothers and sisters and 
be equally divided between them.” Held: That such a disposition is a pro- 
hibited substitution—null even as to the legatee—and that the prohibition 
contained in Article 1507 of the C. C., being in the interest of public 
order, the bequest clashing with it is an absolute nullity, incurable by the 
prescription of five years. Ibid. 

See Executors—Succession of Fink, 103. 
See Lecacy—Groves v. Nuti, 117. 


See Jurispicrion—De la Droiz vy. Gaines, 177. 
See Executors—Close v. Close, 590. 
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WITNESS. 
1. Although it is not a good objection to the competency of a witness, that he 
is a creditor of the party for whom he is called to testify, yet the fact may 

be shown as affecting his credibility. McClure v. King, 141. 





ih Whaat th tone tie ideeelet 0 pale: wen evare 2 Yes ts ll rose 
adversary’s interrogatories, that the witness had an interest in the ¢ 
the suit, the objection may be made, although not reserved 
3. The defendants were sued as the partners of a third person to render th 
liable for the drafts of the latter, as advances to a firm of which the 
alleged to be members—Held: That one was not a competent wity 
the other, to prove that he was not a member of the firm. 
Bailey x. Doak, 2, 
4, The broker or agent of both parties who is a party to the record, but with 
out interest in the suit, is a competent witness. 
Rutherford v. Hennen, a 


5. The general rule, that a party to the record is not a competent y 
must be observed, unless a necessity is shown in a particular case for 9 
departure from it. Beer v. Word, 467. 4 

6. The vendor of a steamboat is not a competent witness for his vendee, in g 
suit in which the title to the boat is involved. Bennett v. Quirk, 547, ‘ 


7. A defendant who has allowed a judgment by default to be made final against 
him, is incompetent to testify upon the trial of the case as to his code 
fendant, who has answered, he being interested in the question of costs, — 

Bank of Louisiana v. Hudson, 








